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PREFACE  TO  FIRST  EDITION. 


A  sketch  of  the  legislation  which  has  resulted  in  the  present 
Division  Court  system,  may  shortly  be  given  as  follows  : 

In  1792,  Courts  of  Request  were  established  by  32  Geo.  III.,  cap. 
6,  which  gave  power  to  two  or  more  justices  of  the  peace  to  decide 
matters  of  debt  up  to  forty  shillings.  This  Act  was  amended  in 
several  particulars  in  1816  by  56  Geo.  III.,  cap.  5,  which  also 
increased  the  jurisdiction  of  the  Courts  to  £5.  By  the  3  Wm.  FV., 
cap.  1,  the  jurisdiction  was  further  increased  to  <£10  ;  commis- 
sioners were  appointed  to  preside  in  the  Courts  in  the  place  of 
justices  of  the  peace  ;  a  clerk  and  bailiff  were  appointed  for  each 
Court,  and  the  commissioners,  clerks  and  bailiffs  were  aU  paid 
by  fees. 

In  course  of  time,  the  large  majority  of  the  commissioners  proved 
to  be  utterly  unworthy  of  the  confidence  of  the  Government  or  of  the 
people,  and  the  evil  was  so  great  that  a  commission  was  issued  in 
October,  1839,  to  investigate  the  subject  generally,  and,  if  possible, 
suggest  a  better  mode  of  recovering  small  debts. 

The  statute  of  4  &  5  Vict. ,  cap.  53,  was  the  result  of  this  inquiry. 
The  Bill  was  introduced  by  the  then  Attorney-General,  Mr.  Draper, 
and  was  based  upon  the  report  of  the  commissioners,  of  which  he 
■was  one.  To  the  sagacity  and  energy,  therefore,  of  the  present 
gifted  Chief  Justice  of  Upper  Canada  do  we  owe  the  establishment 
of  our  present  admirable  system  of  local  Courts. 

This  Act  abolished  the  old  Courts  of  Bequest,  and  in  their  stead 
established  what  we  now  call  Division  Courts.  The  District  Court 
Judges  were  appointed  to  preside  over  these  Courts  in  each  district 
and  were  authorized  to  make  rules  of  practice  in  their  own  Courts ; 
the  jurisdiction  was  further  increased,  and  various  other  improve- 
ments effected. 

This  Act,  however,  with  others  passed  from  time  to  time  on  the 
subject,  was  repealed  by  13  &  14  Vict.,  cap.  53,  which  remodelled 
the  Courts,  and  gave  them  much  more  extended  jurisdiction,  fol- 
lowing in  a  great  measure  the  provisions  of  the  Imperial  Act  of  9 
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&  10  Vict.,  cap.  .95.  The  subsequent  statutes,  16  Vict.,  cap.  177, 
and  18  Vict.,  cap.  125,  gave  the  Courts  further  powers,  and  remedied 
some  of  the  defects  of  the  then  existing  law. 

All  these  last-mentioned  statutes,  together  with  parts  of  16  Vict., 
cap.  180  ;  19  Vict.,  cap.  43  ;  20  Vict.,  cap.  3  ;  20  Vict.,  cap.  58  ;  20 
Vict.,  cap.  59  ;  and  22  Vict.,  cap.  33  (1859),  were,  with  some  slight 
alterations  that  were  necessary  to  carry  out  fully  the  spirit  of  the 
various  enactments,  consolidated  by  the  commissioners  appointed 
for  the  revision  of  the  statutes.  The  result  of  their  labours  on 
this  subject  appears  in  chapter  19  of  the  Consolidated  Statutes 
of  Upper  Canada. 

Further  powers,  referred  to  in  the  body  of  this  work,  have  since 
been  given  to  the  Division  Courts  ;  and  it  would  not  seem  to  be 
going  too  far  to  say  that  the  law  as  it  stands  is,  with  a  few  imper- 
fections, as  complete  a  system  for  the  purposes  for  which  it  was 
intended  as  could  well  be  devised. 

It  was  not  until  1846  that  the  system  of  local  Courts  in  England 
was  established  in  the  way  in  which  it  now  exists.  In  their  general 
features  the  English  "  County  Courts  "  are  the  same  as  our  Division 
Courts  ;  and  most  of  the  decisions  on  English  Acts  are  more  or 
less  applicable  here.  Many  of  these  cases  are  noted  in  their 
proper  places,  whilst  all  the  decisions  in  our  own  Courts  which 
bear  on  the  text  have  been  referred  to  at  greater  or  less  length  as 
their  importance  deserved.  Many  of  the  provisions  of  the  Act 
have  also  been  examined  by  experienced  County  Judges  in  cases 
brought  before  them — of  this  the  editor  has  also  availed  himself. 

The  object  which  the  editor  had  in  view  throughout  was  not  to 
write  a  theoretical  treatise  on  Division  Courts,  but  to  annotate  the 
Division  Courts  Acts  and  Rules  by  notes  which  it  has  been  his 
endeavour  to  make  explanatory  of  the  text,  as  well  as  practically 
useful  to  professional  men  and  others,  and  particularly  to  the 
officers  concerned  in  the  administration  of  the  Courts.  In  addition 
to  this,  many  of  the  notes  wiU  be  found  not  only  explanatory  but 
critical  examinations  upon  many  doubtful  points  which  have  not 
as  yet  undergone  judicial  exposition. 

With  the  view  of  making  the  work  as  complete  and  useful  a 
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possible,  the  editor  has  collected  and  brought  into  one  book  the 
Division  Courts  Act ;  the  rules  and  forms  (adding  a  number  of 
new  forms,  over  sixty  in  all ;  an  appendix  containing  all  the 
Acts  or  portions  of  Acts  which  in  any  way  affect  proceedings  in 
Division  Courts  or  the  duties  of  Division  Court  officers  ;  together 
with  a  table  showing  the  judicial  districts  (composed  of  a  county 
or  union  of  counties),  with  their  sub-divisions  into  Court  divisions, 
with  the  names  of  the  County  Judges,  and  the  names  and  post 
office  address  of  the  various  clerks,  which  it  is  thought  will  be  of 
much  practical  assistance  to  business  men,  and  may  be  relied  on 
as  correct,  the  whole  being  supplemented  by  a  very  full  index. 
The  editor  therefore  ventures  to  think  that  all  the  information 
which  could  have  been  given  respecting  these  Courts  (within  the 
scope  of  the  work)  has  been  given  ;  and  when  we  consider  that 
these  Courts  now  embrace  a  large  jportion  of  the  whole  civil  busi- 
ness of  the  country,  numbering  about  270,  and  nearly  600  officers 
being  connected  therewith,  and  that  an  immense  number  of  suitors 
resort  to  them,  it  can  scarcely  be  doubted  that  even  the  collection 
into  one  book,  in  an  accessible  form,  of  information  which  could 
only  heretofore  be  obtained  from  a  variety  of  sources  at  consider- 
able trouble  and  some  expense,  will  be  in  itself  of  infinite  use  to 
all  concerned.  As  to  that  part  of  the  work  for  which  the  editor  is 
alone  responsible,  he  leaves  it  to  the  indulgent  judgment  of  his 
readers,  with  the  simple  remark  that  he  has  spared  no  pains  to 
make  it  as  correct  and  complete  as  possible. 

In  conclusion,  the  editor  has  to  thank  many  kind  friends  for 
valuable  information  and  assistance  on  various  doubtful  points — 
amongst  these  some  of  the  most  experienced  County  Judges,  and 
especially  Judge  Gowan  ;  the  writer  having  had,  in  the  first  place, 
such  advantage  as  could  be  gained  from  a  personal  attendance  for 
years  in  the  well-conducted  Courts  of  his  county,  and  the  free  use 
of  his  notes  and  the  benefit  of  his  advice,  the  value  of  which  in 
the  preparation  of  a  work  of  this  kind  cannot  be  too  highly  esti- 
mated, being  founded  on  a  large  practical  experience  of  the 
working  of  the  Division  Courts  of  Upper  Canada. 

May,  1866. 
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The  first  edition  of  this  book  was  based  upon  the  Acts  applicable 
to  Division  Courts  as  consolidated  by  the  commissioners  for  that 
purpose  in  chapter  19  of  the  Consolidated  Statutes  of  Upper 
Canada.  The  present  edition  takes  as  its  text  chapter  47  of  the  Re- 
vised Statutes  of  Ontario. 

The  alterations  that  have  been  made  in  the  laws  affecting  Division 
Courts,  since  the  first  edition  of  this  work  was  published,  are 
referred  to  at  page  3,  post.  It  will  be  seen  that  the  jurisdiction  has 
been  increased  not  only  in  amount  (at  least  in  cases  where  the  bal- 
ance of  an  unsettled  account  is  involved,  see  sec.  59),  but  also  by 
giving  jurisdiction  in  various  subjects  which  theretofore  had  been 
possessed  only  by  the  Superior  Courts  of  Law  or  County  Courts. 
Reference  is  here  made  especially  to  replevin,  attachment  of  debts, 
commissions  to  take  evidence  of  witnesses,  &c.  A  great  and  bene- 
ficial change  in  procedure  has  also  been  made  by  the  provisions  in 
reference  to  special  summons  and  entering  judgment  thereon.  In 
some  minor  points  the  practice  has  been  made  more  complete. 

It  is  to  be  regretted  that  much  of  all  this  legislation,  notably  that 
of  the  attachment  of  debts,  is  of  a  careless  and  imperfect  descrip- 
tion. The  editor  has  not  scrupled  to  refer,  to  this  where  occasion 
seemed  to  require  it  in  the  appropriate  places  throughout  the  work. 
The  labours  of  the  learned  and  experienced  Judges  who  compose 
the  Board  of  County  Judges  have,  however,  as  far  as  possible, 
remedied  defects  and  supplied  omissions. 

The  rules  and  forms  prepared  by  the  Board  are  not  now  directly 
applicable  to  the  consolidation  of  the  various  Acts  affecting  Divi- 
sion Courts,  as  they  at  present  appear  in  chapter  47  of  the  Revised 
Statutes,  which  is  of  course  of  much  later  date.  They  substanti- 
ally, however,  serve  the  necessary  purpose,  and  with  the  aid  ot  the 
references  and  explanations  given  by  the  editor,  are  in  practice 
almost  as  useful  as  if  modelled  in  reference  to  the  existing  statute. 


X  PREFACE  TO  SECOND  EDITION. 

The  original  matter  which  appears  in  this  edition  is  to  a  great 
extent  new,  experience  and  decided  cases  having  enabled  the  editor 
to  speak  with  more  certainty  on  many  points  which  before  were 
doubtful  and  obscure.  These  annotations,  as  compared  with  the 
first  edition,  are  almost  doubled  in  volume.  The  material  for  these 
notes  has  been  carefully  collected  from  time  to  time,  and  no  labour 
has  been  spared  in  the  endeavour  so  to  prepare  them  as  to  meet 
alike  the  requirements  of  Judges  and  officers  of  the  Courts,  and  of 
the  profession  who  practise  therein,  or  who  are«  incidentally  called 
upon  to  examine  questions  arising  under  the  Act  or  rules. 

The  editor  has  refrained  from  the  citation  of  a  multitude  of  cases 
upon  the  various  points  which  are  only  incidentally  applicable  to  the 
practice  in  these  Courts.  He  has,  on  the  contrary,  thought  the 
space  at  his  command  more  usefully  devoted  to  a  careful  analysis 
of  the  existing  enactments  and  of  the  leading  and  latest  cases  bear- 
ing upon  them.  This  has,  of  course,  involved  more  thought  and 
labour,  but  it  not  only  seems  more  in  accordance  with  modern  ideas 
of  the  construction  of  law  books,  but  in  a  work  of  this  kind  is  of 
more  practical  benefit,  as  a  large  number  of  those  who  require  in- 
formation on  the  subject  of  Division  Court  law,  namely,  the  officers 
of  the  Courts,  have  neither  the  professional  knowledge  nor  the 
access  to  the  reports  which  would  render  such  a  mode  of  treating 
the  subject  of  any  value.  The  practical  conduct  of  causes  in  these 
Courts  is  not,  as  far  as  the  profession  is  concerned,  generally  found 
very  difiicult,  and  their  training  in  other  Courts  renders  it  unne- 
cessary to  dilate  upon  the  rudiments  of  practice,  or  to  give  infor- 
mation more  fully  and  conveniently  set  forth  in  text  books  in 
ordinary  use  in  a  lawyer's  office. 

In  matters  which  more  especially  come  within  the  province  of 
the  profession  to  deal  with,  such  as  questions  of  jurisdiction,  pro- 
hibition, mandamus,  and  certiorari,  &c.,  the  editor  has  endeavoured 
to  supply  a  felt  want  by  treating  these  subjects  as  exhaustively  as 
space  would  permit.  In  reference  to  the  last  three  spoken  of,  it 
has  been  thought  more  convenient  to  give  the  information,  with 
appropriate  forms,  in  the  shape  of  a  separate  chapter.  This  will 
meet  the  wants  of  many  .who  have  desired  that  the  cases  on  these 
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important  matters  should  be  collected,  with  reference  to  our  statutes 
and  the  requirements  of  practitioners  in  connection  with  cases 
originating  in  Division  Courts  and  other  inferior  Courts. 

Amongst  a  variety  of  other  subjects,  it  may  be  stated  that  the 
garnishee  clauses  have  been  very  fully  and  carefully  noted,  after 
consultation  with  some  experienced  Judges,  who  have  given  much 
attention  to  this  difficult  but  important  subject. 

The  Replevin  Act,  which,  so  far  as  applicable,  has  by  the  legis- 
lature been  made  part  of  the  Division  Courts  Act,  is  given  in 
extensOj  with  appropriate  notes,  which,  it  is  hoped,  will  be  found  of 
practical  value.  All  other  Acts  affecting  the  Courts  or  throwing 
duties  upon  thoir  officers  have  also  been  inserted. 

The  system  of  marginal  references  adopted  by  the  editor  in  the 
supplements  to  his  first  edition,  and  which  was  found  so  convenient 
there,  has  been  applied  to  the  present  volume,  including  the  Acts, 
rules  and  forms.  A  number  of  additional  forms  are  given,  which 
have  been  taken  principally  from  those  in  use  in  the  Counties  of 
Simcoe  and  Elgin,  and  from  the  pages  of  the  Canada  Law  Journal. 

Although  the  editor  may  lay  claim  to  having  had  some  consider- 
able experience  of  the  subjects  treated  of  in  this  volume,  and  none 
the  less  so  from  his  connection  with  the  Canada  Law  Journal,  he 
feels  that  if  the  following  pages  possess  any  merit,  it  is  largely  owing 
to  the  aid  he  has  received  from  several  kind  friends  amongst  the 
County  Judges.  He  would  especially  refer  to  the  learned  chair- 
man of  the  Board,  His  Honour  Judge  Gowan,  to  whose  sagacity, 
industry  and  experience  this  Province  owes  a  large  debt  in  refer- 
ence to  the  administration  of  justice  ;  and  also  to  Judge  Hughes 
and  Judge  Ardagh,  who  have  given  him  numerous  valuable  sug- 
gestions, and  have  more  or  less  revised  the  work.  It  is  not,  of 
course,  to  be  supposed  that  in  the  multitude  of  difficult  questions 
that  have  arisen  there  has  been  uniformity  of  opinion,  nor  is  it  pre- 
tended that  all  have  agreed  in  all  the  views  expressed  ;  that,  of 
course,  would  be  an  impossibility.  The  editor  is  also  indebted  to 
several  other  Coimty  Judges,  to  Mr.  Dickey  the  Inspector  of  Divi- 
sion Courts,  and  to  some  of  the  most  experienced  clerks,  for  many 
practical  hints.  Mr.  H.  J.  Scott,  barrister-at-law,  is  mainly  respon- 
sible and  entitled  to  any  credit  for  the  chapter  on  prohibition, 
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mandamus  and  certiorari.  The  index,  which  it  may  safely  be 
asserted  is  most  full,  complete  and  satisfactory,  was  prepared  by 
Mr.  Goodwin  Gibson,  M.A.,  student-at-law. 

The  table  of  Division  Court  limits  and  officers  has  been  care- 
fully revised,  and  the  names  and  post  office  address  of  the  bailiffs 
have  been  given  in  addition  to  those  of  the  clerks. 

It  has  been  thought  desirable  to  print  the  book  with  a  wide  mar- 
gin, so  as  to  give  space  for  such  references  as  may  be  made  by  those 
who  desire  such  a  convenience. 

June,  1879. 
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THE 


DIVISION   COURTS  ACT. 


REVISED    STATUTES    OF   ONTARIO,  CHAPTER  47. 


An  Act  respecting  the  Division  Courts. 


Preliminary,  ss.  1,  2. 
Constitution  of  Courts  : — 

Nature  of  and  number  in  each  County,  ss,  3-7. 

Time  and  place  of  holding,  ss.  8-10. 

Alteration   of   Divisions  and    establishment  of   new 
Divisions,  ss.   11-12. 

Establishment  on  separation  of   United  Counties, 

ss.  13-18. 
Judp;es  or  persons  who  may  hold  Courts,  ss.  19-23. 
Clerks  and  Bailifls,  securities  by,  Duties  and  Fees  of, 

ss.  24-52. 
Jurisdiction  of  Courts,  ss.  53-61. 
Process  and  Procedure,  ss.  62-94. 
Witnesses  and  Evidence,  ss.  95-105. 
Judge's  Decision,  ss.  106-108. 
Jury  Cases,  ss.  109-123. 
Proceedings  to  garnish  Debts,  ss.  124-146. 
Arbitrations,  ss.  147-151. 
Confessions  of  Debt,  s.  152-153. 
Costs,  s.  154. 
Proeeedinofs  not  to  be  set  aside  for  want  of  form, 

s.  155. 
Proceedinrjs  to  enforce  Judgments  : — 
pjxecution,  ss.  156-176, 

Examination  of  Judgment  Debtors,  ss.  177-189. 
Absconding  Debtors,  ss.  190-208. 

Claimp  of  Landlords  and  others  in  respect  to  goodi 
seized,  ss.  209-215. 


THE   DIVISION    COURTS    ACT. 


[Sec.  1. 


Costs  in  actions  on  Division  Court  Judgments,  s.  21 6. 
Offences  and  Penalties  : — 


p.  526, 
p.  526. 


ss. 


Forging  Seal,  &c.,  C.  S.  U.  C,  c.  19,  s.  181, 

Contempt  of  Court,  s.  217. 

Resisting  Officers,  C.  S.  U.  C,  c.  19,  s.  148, 

Misconduct  of  Officers,  s.  218. 

Extortion  by  Officers,  s.  219. 

Negligence  of  Officers,  ss.  220-222. 
Enforcement  of  Fines,  ss.  223-225. 
Protection   of  Officers  acting  under  Warrants 

226-229. 
General   provisions  as  to  actions   for   things   done 

under  this  Act,  ss.  230-233. 
Disposal  of  Fines,  s.  234. 
Disposal  of  money  in  Court,  ss.  235-236. 
General  Rules  and  Orders,  ss.  237-244. 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  enacts  as  follows  :  (a) 


(a)  This  Act  came  into  force, 
together  with  the  rest  of  the  Re- 
vised Statutes  of  Ontario,  by  virtue 
of  the  proclamation  of  the  Lieuten- 
ant-Governor, who  is  thereto  em- 
powered by  40  Vict.,  cap.  6,  sees. 
5  and  6.  That  statute  provides  as 
follows  : — 

"Sec.  10. —  The  said  Revised 
Statutes  shall  not  be  held  to  oper- 
ate as  new  laws,  but  shall  be  con- 
strued and  have  effect  as  a  consoli- 
dation and  as  declaratory  of  the 
law  as  contained  in  the  said  Acts 
and  parts  of  Acts  so  repealed,  and 
for  which  the  said  Revised  Statutes 
are  substituted. 

(2.)  The  various  provisions  in 
the  Revised  Statutes  corresponding 
to  and  substituted  for  the  provi- 
sions of  the  Acts  and  parts  of  Acts 
so  repealed,  shall,  where  they  are 
the  same  in  effect  as  those  of  the 
Acts  and  parts  of  Acts  so  repealed, 
be  held  to  operate  retrospectively 
as  well  as  prospectively,  and  to 
have  been  passed   upon   the  days 


respectively  upon  which  the  Acts 
and  23arts  of  Acts  so  repealed  came 
into  effect. 

(3. )  But  if  upon  any  point  the 
provisions  of  the  said  Revised 
Statutes  are  not  in  effect  the  same 
as  those  of  the  repealed  Acts  and 
j)arts  of  Acts  for  which  they  are 
substituted,  then  as  respects  all 
transactions,  matters  and  things 
subsequent  to  the  time  when  the 
said  Revised  Statutes  take  effect, 
the  provisions  contained  in  them 
shall  prevail,  but  as  respects  all 
transactions,  matters  and  things 
anterior  to  the  said  time,  the  pro- 
visions of  the  said  repealed  Acts 
and  parts  of  Acts  shall  prevail. 

11.  Any  reference  in  any  for- 
mer Act  remaining  in  force,  or  in 
any  instrument  or  document  to 
any  Act  or  enactment  so  repealed, 
shall,  after  the  Revised  Statutes 
take  effect,  be  held,  as  regards  any 
subsequent  transaction,  matter  or 
thing,  to  be  a  reference  to  the  en- 
actments in  the  Revised  Statutes, 


Sec.  2.] 


INTERPRETATION   CLAUSES. 


1.  This  Act  may  be  cited  as  "  The  Division  short  title  of 

*^  Act. 

Courts  Act."  (h) 

2.  In  the  construction  of  this  Act,  (c) 

"  County  "  shall  include  two  or  more  Coun-  interpretation. 
ties  united  for  judicial  purposes  ;  and  in  any 
form  or  proceeding,  the  words  "  United  Coun- 
ties "  shall  be  introduced  where  necessary.   C.  S. 
U.  C,  c.  19,  s.  1. 


having  the   same    effect   a.s   such 
repealed  .Act  or  enactment." 

This  proclamation  was  dated 
December  7th,  1877,  and  the  Ee- 
vised  Statutes  were  declared  to  be 
in  force  from  and  after  December 
31st,  1877. 

41  Vict.,  cap.  6,  confirms  the 
Revised  Statutes,  which  it  declares 
to  be  in  force  from  the  last  men- 
tioned day  ;  after  which  day  the 
Acts  in  the  third  column  of 
Schedule  A  to  the  Revised  Sta- 
tutes are  to  be  considered  as  re- 
pealed, save  only  as  to  enactments 
in  regard  to  which  the  Parliament 
of  Canada  has  exclusive  jurisdic- 
tion, &c.  The  third  section  of 
the  same  statute  then  declares 
that  the  Legislature  of  Ontario  is 
not,  by  reason  of  the  Acts  of 
40  Vict.,  cap.  6,  or  41  Vict., 
cap.  6,  to  be  deemed  to  have 
adopted  the  construction  which 
may,  by  judicial  decision  or  other- 
wise, have  been  placed  on  any  of 
the  statutes  included  in  the  Re- 
vised Statutes. 

(h)  A  sketch  of  the  legislation 
which  resulted  in  the  Division 
Court  system  up  to  the  time  of  the 
Consolidated  Statutes  of  Upper 
Canada  (cap.  19),  will  be  found  on 
a  previous  page  in  the  preface  to 
the  first  edition  of  this  work.  Some 
alterations  have  since  been  made 
by  the  following  statutes  : 

23  Vict. ,  cap.  45,  giving  Division 
Courts  jurisdiction  in  certain  cases. 


27-28  Vict.,  cap.  27,  C.  (1864), 
which  enacts  that  suits  may  be 
entered  and  tried  in  the  Court  the 
place  of  sitting  whereof  is  nearest 
to  the  defendant. 

29  Vict.,  cap.  31,  C.  (1865), which 
enxbled  County  Judges  to  establish 
further  Courts  in  eeitain localities. 

32  Vict.,  cap.  23  (1868-9),  as  to 
entry  of  final  judgment  in  certain 
cases  if  no  notice  of  defence  filed. 
— Attachment  of  debts.  — Duties 
of  clerks  and  bailiffs.  —  Kenewing 
writs,  &c. 

35  Vict.,  cap,  8  (1872),  em- 
powering all  persons  to  appear  as 
advocates  for  others  in  Division 
Courts. 

36  Vict.,  cap.  48,  sec.  362  (1873), 
and  37  Vict,  cap.  7,  sec.  72,  as  to 
Court-room  accommodation. 

38  Vict.,  cap.  12,  as  to  the  for- 
mation and  holding  of  Courts. 

39  Vict.,  cap.  15,  giving  power 
to  issue  commissions  to  take  evi- 
dence in  Division  Courts,  increas- 
ing the  jurisdiction  in  certain 
cases,  and  other  amendments. 

39  Vict.,  cap.  17,  as  to  sureties 
for  public  officers. 

40  Vict.,  cap.  24,  as  to  the  hold- 
ing of  Courts  in  certain  outlying 
districts. 

41  Vict.,  cap.  8,  sec.  6,  amend- 
ing section  54  as  to  jurisdiction. 

(c)  Rule  2  of  the  general  rules 
of  July,  1869,  provides  for  the  in- 
terpretation of  a  number  of  words 
used  in  the  Rules  and  Forms.     As 


THE  DIVISION   COURTS   ACT. 


[Sec.  3, 


Courts  con- 
tinued. 


Number  of 
Courts  in  Coun- 
ties and  Cities. 


Designation  of 
Court. 


Each  Court  to 
have  a  Seal. 


THE  COURTS. 

3.  The  Division  Courts,  and  the  limits  and 
extent  thereof  existing  at  the  time  this  Act 
takes  effect,  (d)  shall  continue  until  altered  by 
law.     C.  S.  U.  C,  c.  19,  s.  2. 

4.  There  shall  not  be  less  than  three  or  more 
than  twelve  Division  Courts  in  each  County,  of 
which  Division  Courts  there  shall  be  at  least 
one  in  each  City  and  County  Town,  (e)  C.  S, 
U.  C,  c.  19,  s.  3. 

5.  The  Court  in  each  Division  shall  be  called 

"  The  First  Division  Court  in  the  County   of 

,"  (or  as  the  case  may  be), 
C.  S.  U.  C,  c.  19,  s.  9. 

6.  Every  Division  Court  shall  have  a  seal,  (/) 
with  which  all  process  of  the  Court  shall  be 
stamped  or  sealed,  and  such  seal  shall  be  paid 
for  out  of  the  Consolidated  Eevenue  Fund. 
C.  S.  U.  C,  c.  19,  s.  4. 


to  whether  these    rules  have  the 
eflfect  of  a  statute,  see  sec.  241. 

{(I)  See  the  table  at  the  end  of 
this  work,  showing  the  various 
Division  Courts  as  at  present  es- 
tablished throughout  C/ntario,  to- 
gether with  the  name  and  post 
office  addresses  of  their  respective 
clerks  and  bailiflfs. 

{€)  See  sees.  10,  11,  12,17,  18. 

(/)  In  olden  times,  a  seal  would 
have  been  defined  as  an  impres- 
sion made  on  paper  or  parchment 
with  wax  ;  and  in  fact,  in  those 
days  that  was  the  only  kind  of 
seal  known.  It  has,  however,  been 
held  that  it  is  now  unnecessary,  in 
order  to  constitute  a  valid  sealing, 
that  an  in  pression  should  be  made 
with  wax  or  wafer,  but  that  an  im- 


pression in  ink  with  a  wooden  block 
will  suffice  (liecf.  v.  aS*^.  PauVs,  Co- 
vent  Garden,  7  Q.  B.  232).  It  was 
also  coni^idered,  in  Foster  v.  Geddes 
14  U.  C.  R.  239,  that  an  impres- 
sion on  the  paper,  without  any 
extraneous  substance,  would  be  a 
sufficient  sealing.  In  addition  to 
this,  the  word  "stamped"  is  u^ed 
in  this  section.  It  would,  there- 
fore, seem  evident  that  a  stamp  or 
print  made  with  colouring  matter, 
or  an  impression  made  on  the 
paper  requiring  to  be  sealed,  by 
means  of  a  die  or  press,  without 
the  addition  of  wax  or  othei  matter, 
would  be  a  sufficient  "  seal." 

The  Provincial  Secretary  now 
provides  seals  for  the  Courts,  on 
application  ot  the  clerk,  certified 
by  the  Judge. 


Sec.  7.] 


CONSTITUTION   OF   COURTS. 


7.  The  said  Division  Courts  shall  not  be  held  Not  to  be  court« 

of  Record. 

to  constitute  Courts  of  Record,  but  the  judg- 
ments in  the  said  Courts  shall  have  the  same 
force  and  effect  as  judgments  of  Courts  of  Re- 
cord, {g)     C.S.U.Cc.  19,  S.5;  32  Y.,  c.  23,  s.  1. 


The  seal  and  process  of  the  Court 
are  protected  from  forgery  and 
abuse  by  sec.  181,  C.  S.  U.  C,  cap. 
19,  which  will  be  found  post,  under 
the  heading  "  Oflfences  and  Penal- 
ties," before  sec.  216. 

{g)  The  last  part  of  this  section 
was  added  in  the  year  1869,  by 
32  Vict.,  cap.  23.  It  will  be 
noticed  that  the  section  as  it 
stands  does  not  constitute  Divi- 
sion Courts  Courts  of  Record,  but 
declares  that  their  judgments  shall 
hare  the  same  force  and  effect  as 
judgments  of  Courts  of  Record. 
This  provision  would  seem,  there- 
fore, to  give  no  increased  power  or 
jurisdiction  to  the  Courts  until 
suits  are  reduced  to  judgments, 
when  they  become  matters  of  re- 
cord ;  and  the  principal  intention 
of  this  section  probably  was  to 
remove  any  doubts  as  to  the  dura- 
tion of  Division  Court  judgments 
and  to  establish  a  uniform  practice 
in  all  the  Courts. 

Mr,  Justice  Morrison,  however, 
in  In  re  Judge  of  the  County  Court 
of  York.  31  U.  C.  R.  270,'  stated 
broadly  his  opinion  to  be  that  this 
enactment  of  32  Vict  cap.  23  made 
Division  Courts  Courts  of  Record. 
This  view  was  followed  in  the  case 
of  Corsant  qui  tarn  v.  Taiilor,  10 
C.  L.  J.  320  (Elliott,  Co.  J.),  on 
the  principle  that  "if  these  judg- 
ments have  all  the  qualities  of 
records  they  must  be  records,  and 
a  definition  of  a  Court  of  Record 
is,  a  Court  where  judgments  are 
finally  enrolled  as  records.  One 
would   suppose  that  if  the  legis- 


lature had  intended  them  to  be 
such,  it  would  have  plainly  stated 
that  they  were  Courts  of  Record, 
instead  of  merely  providing  that 
their  judgment  should  have  the 
same  effect  as  if  of  Courts  of  Re- 
cord. But  to  hold  that  they  are 
not  Courts  of  Record  would,  it 
seems  to  me,  involve  a  contradic- 
tion. "  With  all  due  deference,  the 
writer  is  bound  to  express  his  dis- 
sent from  these  conclusions,  inas- 
much as  the  amending  statute  did 
not  repeal  the  Consolidated  Act, 
but  merely  amended  it.  The  jux- 
taposition of  the  two  then  and 
still  existing  clauses,  as  set  out  in 
the  above  section  7,  makes  it  mani- 
fest that  the  original  section,  which 
still  remains  in  force,  was  not 
brought  to  the  attention  of  the 
learned  Judges. 

The  writer  took  occasion  in  a 
previous  edition  of  this  w  )rk  (at 
p.  138  et  seq. ),  to  consider  the  dura- 
tion of  a  Division  Court  judgment, 
and  especially  with  reference  to 
the  fact  that  by  sec.  5  of  the  Con. 
Stat,  U.  C,  c.  19,  Division  Courts 
were  not  to  be  held  to  constitute 
Courts  of  Record.  Since  that  note 
Wiis  written,  the  questions  there 
discussed  came  up  for  considera- 
tion in  the  case  of  McDovald  v. 
McKlmion  (not  reported)  in  the 
Court  of  Queen's  Bench.  It  was 
not  necessary,  owing  to  the  passing 
of  32  Vict., 'cap.  23,  sec.  1,  to  de- 
cide that  case  upon  the  law  as  it 
stood,  but  the  learned  Chief  Justice 
( Richards)  in  giving  judgment,  said 
that  he  entertained  the  opinion  that 
such  judgments  were  in  force  for 
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[Sec.  8. 


Time  and  place       8.  A  Couit  shall  bc  holden  in  each  Division 

of  holding 

Courts.  once  in  every  two  months  (h)  or  oftener,  in  the 

discretion  of  the  Senior  or  the  acting  County 
Judge ;  and  the  Judge  may  appoint  and  from 
time  to  time  alter  (^)  the  times  and  places  (J) 
within  such  Divisions,  when  and  at  which  such 
Courts  shall  be  holden.     C.  S.  U.  C,  c.  19,  s.  6. 

Division  Courts      9.  The  municipality   in   which   a   Division 

accommodation  •     i     i  i 

Court  IS  held,  shall  furnish  a  Court-room  and 
other  necessary  accommodation  for  holding  said 
Court,  not  in  connection  with  any  hotel,  (k)  36 
v.,  c.  48,  s.  362. 


twenty  years,  thus  bearing  out  the 
correctness  of  the  opinions  express- 
ed by  the  writer  in  the  note  re- 
ferred to.  The  argument  there 
used,  however,  need  not  now  be  re- 
peated or  the  matter  further  dis- 
cussed, as  the  section  before  us 
puts  Division  Court  judgments  on 
the  same  footing  as  judgments  of 
Courts  of  Record. 

See  also  section  216,  and  note. 

(h)  Except  in  cases  provided  for 
by  section  10.  There  would  there- 
fore be  six  Courts  in  the  year. 
They  need  not  be  held  at  any  regu- 
lar intervals  ;  in  fact,  it  would  be 
impossible  to  do  so  ;  the  sound 
discretion  of  the  Judge  must  decide. 

(i)  See  sees.  11  &  12,  and  notes. 

{j)  See  the  next  section,  which 
provides  for  Division  Court  accom- 
modation. Since  the  passing  of 
27-28  Vict. ,  c.  27,  sec.  63,  it  has  be- 
come of  the  greatest  importance 
that  the  place  of  holding  the  Courts 
should  not  be  moved  from  place  to 
place  ;  for  by  that  Act  such  place 
of  sitting  regulates,  in  certain 
cases,  the  venue  of  a  suit.  As  to 
Courts  in  alternate  places,  see 
note  (r)  to  sec.  63. 


{k)  Until  the  Municipal  Act  of 
1873  (36  Vict.,  cap.  48,  sec.  362), 
there  was  no  provision  made  by 
statute  for  Court-room  accommo- 
dation for  these  Courts.  For  many 
years  County  Councils  have  been 
bound  to  provide  all  necessary  and 
proper  accommodation  for  Courts 
of  Justice  other  than  Division 
Courts  (29-30  Vict,  cap.  51,  sec. 
419)  ;  but  as  to  the  latter,  their 
clerks  were  put  to  much  trouble 
and  expense  in  securing  suitable 
rooms,  and  sometimes  were  com- 
pelled to  hire  some  room  in  a 
tavern,  to  the  great  discredit  of  jus- 
tice. This  last  scandal  cannot  now 
take  place.  Moreover,  the  occa- 
sional removal  of  a  Court-room  from 
one  building,  and  perhaps  from  [one 
village,  to  another,  caused  confu- 
sion and  annoyance  to  all  con- 
cerned. It  has  therefore  been 
wisely  provided  that  the  local 
municipalities  shall  provide  ac- 
commodation for  their  local  Courts. 
It  was  found  necessary,  however, 
to  make  a  further  enactment  in  the 
premises,  as  will  be  seen  by  the 
second  part  of  this  section. 

Section  8  gives  the  Judges  the 
discretion  as    to    the    places    for 


Sec.  9.] 


CONSTITUTION   OF  COURTS. 


2.  In  case  a  proper  Court-room,  and  other  "there be  no 

'■       '-  proper  court- 

necessary  accommodation  for  the  holding  of  t^^e  J^ojn^&a,  the^ 
Division  Court,  are  not  furnished  by  the  niuni- ^^"J^^^  ^j^^^ 
cipality  in  which  the  Court  is  held,  (0  the 
Judge  may  hold  the  Court  in  any  suitable 
place  in  the  Division,  or  in  any  other  Division 
of  the  County  in  which  suitable  accommoda- 
tion is   provided ;    and   the   owner,   lessee   or 


holding  the  Courts.  This  is  often 
exercised  in  the  interests  of  suitors 
with  a  view  to  bringing  the  Courts 
to  centres  of  business,  to  which 
farmers  and  business  men  resort. 
Those  places,  however,  are  not 
always  geographical  centres.  It 
often  happens  that  township 
halls  are  erected  in  places  where 
geographical  centres  have  been 
more  aimed  at  for  munici{)al  con- 
venience than  other  purposes.  In 
some  cases  these  halls  are  far  away 
from  where  business  of  other  kinds 
is  done.  Township  Councils  have 
urged  that  they  should  not  be 
obliged  to  furnish  Court-rooms  in 
places  selected  by  Judges  when 
they  have  halls  elsewhere  in  the 
municipalities,  and  for  that  reason 
have  in  some  instances  refused  to 
pay,  and  even  allowed  themselves 
to  be  sued  for  the  rent  of  halls 
occupied  by  the  Courts  elsewhere. 
The  editor  is  of  opinion  that  the 
obligation  to  furnish  the  Court- 
rooms must  be  coupled  with  the 
entire  discretion  of  the  Judges  as 
to  the  places  where  they  may 
think  it  best  to  hold  the  Courts  (see 
sub-section  2). 

An  office  for  the  clerk  should 
a^so  be  provided  in  connection 
with  the  Court-room.  It  con- 
stantly happens  that,  on  the 
trial  of  a  case,  a  reference  to  papers 
and  proceedings  in  the  case,  or  in 
some  other  case  having  relation  to 


it,  becomes  necessary.  If  papers 
have  to  be  brought  some  distance 
from  the  clerk's  office,  delay 
and  inconvenience  necessarily  re- 
sult. It  has  been  suggested  that 
as  the  Court  is  always  sitting  for 
some  purposes,  the  clerk's  office 
comes  within  the  word  "accom- 
modation." Such,  however,  is  not 
the  law.  There  certainly  oug?d  to 
be  a  provision  for  clerks'  offices. 
County  Councils  should  also  pro- 
vide safes,  which  might  still  remain 
county  property,  where  clerks  could 
keep  valuable  papers.  In  some 
Courts  every  paper  has  been 
burned,  to  the  great  inconvenience 
and  loss  of  all  parties  concerned. 

(/)  It  seems  to  have  been  one 
thing  to  order  the  local  munici- 
palities to  provide  accommodation 
and  another  to  make  them  do  it. 
It  was  therefore  found  necessary 
to  provide  for  the  contingency  of 
their  default.  It  might  be  well 
to  compel  a  specific  performance 
of  their  duties  as  required  by  the 
first  i)art  of  the  section.  It  is 
much  easier  to  order  the  payment 
of  a  small  sum  of  money  out  of  a 
public  chest  than  to  take  a  little 
trouble  to  comply  with  an  Act 
of  Parliament  which  imposes  no 
penalty  for  non-compliance.  The 
above  provision  is  taken  from  the 
Administration  of  Justice  Act, 
1874. 
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tenant  of  the  building  in  which  the  Court  is  so 
held,  shall  for  the  use  of  the  said  building  be 
entitled  to  receive  from  the' municipality  whose 

Expenses  for  duty  it  was  to  providc  proper  accommodation 
for  the  Court,  the  sum  of  five  dollars  for  every 
day  on  which  the  Court  is  held  in  said  build- 
ing.    37  v.,  c.  7,  s.  72 

The  Lieutenant-     IQ.  If  the   Justiccs   of  the   Pcacc  for  anv 

Governor  may,  ^ 

in  certain  cases,  County,  iu  General  Sessions  assembled,  certify 

regulate  holding  *'  ^  '  •/ 

of  Courts.  to  the  Lieutenant-Governor  that  in  any  Division 
of  the  County,  from  the  amount  of  business, 
remoteness  or  inaccessibility,  it  is  expedient 
that  the  Court  should  not  be  held  so  often  as 
once  in  every  two  months,  (m)  the  Lieutenant- 
Governor  in  Council  may  order  the  Court  to  be 
held  at  such  periods  as  to  him  seems  meet,  and 
may  revoke  the  order  at  pleasure,  but  a  Court 
shall  be  held  in  the  Division  at  least  once  in 
every  six  months.  C.  S.  U.  C,  c.  19,  s.  7;  38 
v.,  c.  12,  s.  1. 

General  Sessions        H,    l^he  JusticCS  of  the  PcaCC  iu  Cach  CountV, 
may  alter  num-  •' 

Jerajv^umits  in  General  Sessions  assembled,  may,  subject  to 
the  restrictions  in  this  Act  contained,  appoint, 
and  from  time  to  time  alter  the  number,  limits 
and   extent   of  every  Division,  {iii)   and  shall 

(m)  See  section  8 .  should  be  a  leading  guide.     The 

divisions  should,  if  possible,  be  of 

(n)  By  sec.  4  there  cannot  be  less  such  a  size  that  suitors  can  go  to  and 

than  three  nor  more  than  twelve  in  return  fr.>ni  them  in  one  day,  and 

each  county.     There  will  be  found  should  be  as  uniform  in  extent  and 

in  the  pages  of  the  U.  C.  Law  Jour-  population  as  circumstances  permit. 

nal,  Vol.  VII.,  pp.  112-146,  some  No    separate    division    should    be 

excellent   observations   as  to  how  formed  unless  the  probable  amount 

the    discretionary    power    of    the  of  business  would  give  a  reasonable 

magistrates    in    Quarter    Sessions  remuneration  to  the  officers  of  the 

should  be   used.     The   population  Court,  nor  should  divisions  be  mul- 

and  extent  of  the  intended  divisions  tiplied  without  an  evident  neees- 
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number  the  Divisions,  beginning  at  number 
one  ;  but  no  resolution  or  order  made  under  the 
provisions  of  this  section  shall  be  altered  or 
rescinded,  unless  public  notice  of  the  intention 
so  to  alter  or  rescind  is  made  and  proclaimed  in 
open  Court,  at  the  next  previous  sittings  of  such 
General  Sessions  of  the  Peace,  (o)  C.  S.  U.  C, 
c.  19,  s.  8  ;  38  V.,  c.  12,  ss.  2  &  3. 

12.  The  Judge  of  a  County  Court  may,  in 
his  discretion,  (p)  upon  the  petition  of  the 
Municipal  Council  of  any  Township  or  United 
Townships  in  which  no  Division  Court  has 
already  been  established,  praying  that  a  Divi- 
sion Court  may  be  established  in  and  for  such 
Township  or  United  Townships,  establish  and 
hold  a  Division  Court  therein,  (q)  and  the  Court 
so  established  shall  be  numbered  and  called  the 
Division  Court  of  the  County  in 


Resoltitiouaand 
orders  as  to 
Divisiona  not  to 
be  altered  till 
after  notice. 


Establishment 
by  the  County 
Judge  of  a  Uivi- 
sion  Court  in 
Townships  on 
petition  of 
Township 
Council. 


aity.  If  possible,  each  division 
should  include  some  town,  village, 
or  place  of  business  re-sort.  The 
divisions  should  be  fixed  with  pre- 
cision, an  1  follow  the  established 
territorial  division  of  the  county 
into  townships  and  concessions. 
This  may  be  done  by  tracing  the 
outer  boundary  in  each  case,  or  by 
setting  out  the  towns,  townships, 
or  di'tached  parts  thereof,  intended 
to  be  within  the  division. 

The  case  of  a  separation  of 
united  counties,  where  a  division 
consists  of  a  part  of  each,  is  pro- 
vided for  by  sec.  16.  It  would  be 
well,  however,  for  magistrates  to 
keep  that  section  also  in  view  in 
appointing  the  divisions. 

(o)  The  latter  part  of  this  section 
was  introduced  by  the  Act  of  1874. 
The  provision  of  the  former  Act 


was,  that  a  less  number  of  justices 
should  not  alter  or  rescind  any 
resolution  or  order  made  by  a 
greater  number  at  any  previous 
session,  which  has  been  done  with- 
out any  delicacy  in  numerous  in- 
stances. 

(p)  The  judge  would,  however, 
notwithstanding  any  petition  of 
this  kind,  keep  in  view  all  the  cir- 
cumstances, some  of  which  are 
hinted  at  in  note  {n)  to  section  11, 
which  might  render  a  further  sub- 
division of  his  county  inexpedient. 
There  will  always  be  a  tendency  on 
the  part  of  litigants  or  other  inter- 
ested persons,  to  try  and  get  a 
court  as  near  to  their  own  door  as 
possible. 

(q)  Provided  the  total  number  in 
the  county  does  not  exceed  twelve 
(sec.  4). 
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[Sec.  13. 


Court  must  be 
confirmed  by 
Lieutenant- 
Governor  in 
C5ouncil. 


On  separation 
of  Junior  f rem 
Senior  County, 
Courts  to  con- 
tinue same  till 
altered  by 
Sessions. 


which  such  Township  or  United  Townships  is 
or  are  situated,  taking  the  number  next  after  the 
highest  number  of  tlie  Courts  then  existing  in 
such  County. 

2.  No  business  shall  be  transacted  in  any 
such  Court  until  after  the  establishment  thereof 
has  been  certified  by  the  County  Judge  to  the 
Lieutenant-Governor  in  Council,  together  with 
the  petition  praying  for  the  same,  nor  until  after 
an  order  has  been  passed  by  the  Lieutenant- 
Governor  in  Council  approving  thereof.  29  V., 
c.  31,  s.  1. 

13.  When  a  Junior  County  separates  from  a 
Senior  County,  or  Union  of  Counties,  (r)  the 
Division  Courts  of  the  United  Counties  which 
were  before  the  separation  wholly  within  (s)  the 
territorial  limits  of  the  Junior  County,  shall 
continue  to  be  Division  Courts  of  the  Junior 
County,  and  all  proceedings  and  judgments 
shall  be  had  therein,  and  shall  continue  pro- 
ceedings and  judgments  of  the  said  Division 
Courts  respectively ;  and  all  such  Division 
Courts  shall  be  known  as  Division  Courts  of 
such  Junior  County  by  the  same  numbers  re- 
spectively as  they  were  before,  until  the  Justices 


(r)  This  is  provided  for  by  sees. 
35  et  seq.  of  Rev.  Stat.,  cap.  174, 
which  enact  that  where  a  junior 
county  contains  17,000  inliabitants 
or  more,  and  if  so  requested  by 
a  majority  of  the  reeves  and 
deputy  reeves  of  the  county,  the 
Lieutenant-Governor  may  direct 
the  separation. 

The  seniority  of  united  counties 
is  regulated  by  section  33  of  the 
same  Act,  which  enacts  that  ' '  in 


every  union  of  counties  the  county 
in  which  the  county  court  and 
gaol  are  situate,  shall  be  the 
senior  county,  and  the  other 
county  or  counties  of  the  union 
shall  be  the  junior  county  or 
counties  thereof." 

(s)  The  case  of  Division  Courts, 
the  territorial  limits  of  which  are 
partly  in  each  couuty,  is  provided 
for  by  sec.  16. 
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m 

of  the  Peace  of  the  Junior  County,  in  General 
Sessions  assembled,  appoint  the  number,  limits 
and  extent  of  the  Divisions  for  Division  Courts 
within  the  limits  of  such  Junior  County,  as 
provided  in  the  eleventh  section  of  this  Act. 
C.  S.  U.  C,  c.  19,  s.  10  ;  38  V.,  c.  12,  s.  2. 

14.  Whenever  the  Justices  of  the  Peace  of^»ai<^iati^«i 

of  Divisions, 

any   County,  in  General  Sessions    assembled,  J"<^ffe  to  direct 

•^  •'  '  '  m  what  Court 

alter  the  number,  limits  or  extent  of  the  Divi-  proceedings  to 

'  be  continued. 

sion  Courts  within  such  County,  all  proceed- 
ings and  judgments  had  in  any  Division  Court 
before  the  day  when  such  alteration  takes  effect 
shall  be  continued  in  such  Division  Court  of 
the  County  as  the  Judge  directs ;  and  shall  be 
considered  proceedings  and  judgments  of  such 
Court,  (ss)  C.  S.  U.  C,  c.  19,  s.  11 ;  38  V.,  c. 
12,  s.  2. 

15.  In   case  a  Junior   County  be  separated  cierks  and  om- 

cers  to  deliver 

from  a  Union  of  Counties,  or  the  proceedinfjs  ofpaperstosuch 

'  ^  o  persons  as  Judge 

any  of  the  Division  Courts  of  a  Senior  County  directs. 
are  transferred  to  any  other  Division  Court 
within  the  County  upon  the  order  of  the  Judge, 
the  Clerks  or  other  officers  of  such  Division 
Courts  who  hold  any  writs  or  documents  apper- 
taining to  any  such  Courts  or  the  business 
thereof,  shall  deliver  up  the  same  to  such  per- 
sons as  the  Judge  directs ;  and  any  person 
refusins  to  deliver  up  the  same  shall  be  liable  ^'fs.^eep.^'si.^'' 
to  be  proceeded  against  in  the  same  manner  as 

[sa)  A  formal  order    should  be  ceedings  are  to  be  continued,  and 

entered   in  the    Court  Procedure  of  which  judgments  are  to  become 

Books,  setting  forth  the  alteration  part, 
and  the  Court  in  which  the  pro- 


12  THE   DIVISION   COURTS   ACT.  [Sbo.  16. 

persons  wrongfully  holding  papers  and  docu- 
ments under  the  provisions  of  the  forty-eighth 
section  of  chapter  19  of  the  Consolidated  Statutes 
for  Upper  Canada,  (t)  C.  S.  U.  C,  c.  19,  s.  12. 
iiter  separation     16.  If  after  the  Separation  of  a  Junior  County 

of  Junior  from  '■  '' 

seniorcounty,    from  a  Uuion  of  Counties,  the  territorial  limits 

proceedinifs  in  ' 

certain  cases  to  of  any  of  the  Divisiou    Courts  of  the  former 

be  continued  in  •' 

Senior  County,  xjuiou  are  partly  within  the  Junior  and  partly 
within  the  Senior  County,  all  proceedings  com- 
menced in  such  Division  Courts  of  the  former 
Union  shall  be  continued  to  completion  in  the 
Court  where  the  proceedings  were  originally 
commenced,  or  in  such  other  Division  Court  of 
the  Senior  County  as  the  Judge  thereof  directs  ; 
and  the  Clerks  and  other  officers  of  the  said 
Division  Courts  of  such  Senior  County  in  pos- 
session of  any  writs  or  documents  appertaining 
to  any  such  Court  or  to  the  business  thereof, 
shall  deliver  over  the  same  to  the  Clerk  of  such 
Division  Court  of  such  County  as  the  Judge 
thereof  directs.     C.  S.  U.  C,  c.  19,  s.  13. 

General  Sessions      IJ   ±^  the  first  sittings  of  the  General  Ses- 

of  Senior  County  '-' 

lo  regulate  pivi- gions  of  the  Pcacc  for  any  Senior  County,  after 

sions  of  Senior  *'  -^  ' 

£*"aration^'^  the  issuc  of  any  proclamation  for  separating  a 
Junior  from  a  Senior  County,  the  Justices  there 
present  shall  appoint  the  number  (not  less  than 
three  nor  more  than  twelve),  the  limits  and  extent 
of  the  several  Divisions  within  such  County,  and 
the  time  when  such  change  of  Divisions  shall 
take  effect. 

2.  If  the  Justices  do  not  make  such  change 

{t)  This  section  is  reprinted  hereafter  at  page  31. 
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at  the  first  sittings,  they  may  do  so  at  any  other 
sittings  of  such  Court. 

3.  No   resolution   or   order  made  under  the  ResoiutionB  and 

.  1111.  li  J  orders  as  to  Divi- 

DFOvisions  of  this  section   shall  be  altered  or  sions  not  to  be 

*^  ,  ,  ,  ,.  .  o   ,^        '  .         altered  till  after 

rescinded,  unless  public  notice  of  the  intention  notice 
so  to  alter  or  rescind  is  made  and  proclaimed  in 
open  Court  at  the  next  previous  sittings  of  such 
General  Sessions  of  the  Peace.     C.  S.   U.   C, 
c.  19,  s.  14;  38  V.,  c.  12,  ss.  2  &  4. 

18.  The  Clerk  of  the  Peace,  in  a  book  to  be  ^}^^^^  of  the 

Peace  to  record 

by  him  kept,  shall  record  the  Divisions  declared  Jj,^hoidiu^^^^ 
and  appointed,  and  the  times  and  places  of^^^^^- 
holding  the  Courts,  and  the  alterations  from 
time  to  time  made  therein,  and  he  shall  forth- 
with  transmit   to  the   Lieutenant-Governor  a         » 
copy  of  the  record,  (ttj    C.  S.  U.  C,  c.  19,  s.  15. 

(M)  The  fees  of  Clerks  of  the  Peace  Making  out  and  transmitting 

are  provided  for  by  the  schedule  to  copies  of  such   Orders  to 

eap.    84  of  Rev.    8tat.,  page  895.  each  Division  Court  aflFect- 

They  are  as  follows  :  ed  by  the  alteration $0  50 

Making  up  Book  of  Orders  of  ^^or  each  copy  of  Schedule  of 

Sessions,  declaring  the  lim-  tjie  Division  Courts,  with 

its  of  the  Division  Courts,  ^hn  Order  of  Sessions,  for 

and  entering  the  times  and  pubhcation 0  50 

places      of     holding     the  It  has  been  decided  that  under 

Courts $1  00  the  section  from  which  the  above 

Making  out  and  transmitting  is  taken,   and  the  schedule  above 

a  copy  thereof  to  the  Gov-  reterred  to,  the  Clerk  of  the  Peace 

gj.Q„,gjj^                                    I  QQ  is  required  to  record  and  notify  to 

,,  ,  .            '"' ,"' -.^  the  Government  and  to  the  Clerks 

Making  out  and  transmitting  ^^^^^^  Division  Court  only  the  acts 

copies  (with  lettt  r    to  the  ^j  ^j^^  Sessions  with  regard  to  the 

Clerk     of    each     Ihvision  {.^.^   ^^   different  divisions,   not 

^""^K  ""L  *  o^    ^^7«'«'^«  the  orders  of  the  Judge  as  to  the 

ma<le  by  the  General  Ses-  ^-^^^  ^^^^^   pl^^^^  ^^  ^^1^.„^  the 

«^«"« ;•••    ^  ""  Courts  ;  and  he    is  not    entitled, 

Drawing  Orders  of  S- ssions  therefore,  under  the  above  tariff,  to 

for  altering  the  limits  of  charge   for   such   last    mentioned 

Division  Courts 1  00  orders  ( In  re  Fmisseit  cnid  the  Court 

Making  out  and  transmitting  o/  Quarter  Sessi(y)is  for  tlie  County 

copies  of  such   Orders  to  oj  Lambton,  22  U.  C.  R.  412  ;   9 

the  Government 0  50  U.  C.  L.  J.  150). 
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[Sec.  19. 


County  Court 
Judges  to  pre- 
side. 


THE   JUDGE,    {u) 

19.  The  Division  Courts  shall  be  presided 
over  by  the  County  Court  Judges  or  Junior  or 
Deputy  Judges  {v)  in  their  respective  Coun- 
ties, {w)  C.  S.  U.  C,  c.  19,  s.  16  ;  40  V.,  c.  7, 
Sched.  A  (67).     See  Eev.  Stat.,  c.  42, 


(m)  As  to  appointment  powers 
and  duties  generally  of  County 
Judges,  Junior  Judges  and  Deputy 
Judges,  see  Rev.  Stat.  cap.  42. 

Their  various  duties  with  respect 
to  Division  Courts  will  hereafter 
appear  throughout  the  work. 

As  to  their  Uahilities,  it  may  be 
stated,  as  a  general  rule,  that  they 
incur  no  liability  for  giving  a  wrong 
judgment  or  making  a  mistake  in 
law,  or  for  being  guilty  of  any 
mere  irregularity,  provided  they 
act  within  their  jurisdiction  (Dicas 
v.  Lord  Brougham,  6  C.  &  P.  249)  ; 
nor  even  when  acting  without  it, 
if  the  evidence  given  before  them 
justifies  them  in  assuming  that 
they  had  jurisdiction.  And  the  ob- 
jection  to  their  jurisdiction  should 
be  taken  at  the  trial  (Graham  v. 
.Smart  et  al,  18  U.  C.  R.  482). 
But  there  is  a  difference,  as  to 
their  liability,  between  their  judi- 
cial and  ministerial  duties  (Parks 
v.  Davis,  10  C.  P.  229).  See  also 
notes  to  sec.  54. 

A  Judge  will  not  be  compelled 
by  mandamus  to  try  a  case  when 
he  refuses  to  do  so  on  the  ground 
that  one  of  the  parties  is  nearly  re- 
lated to  him  (In  re  Judge  of  Elgin, 
20  U.  C.  R.  588). 

As  to  where  actions  by  or  against 
a  Judge  are  to  be  brought,  which 
are  within  the  competence  of  a 
Division  Court,  see  section  66. 

(v)  As  to  the  appointment  and 
powers  of  Deputy  Judges,  see  Rev. 
Stat.,  cap.  42,  sees.  6,  7.  The 
section  xmder  consideration  says  in 


general  terms  that  Deputy  J  udges 
shall  preside  over  Division  Courts, 
but  section  7  of  cap.  42  limits  their 
authority  to  the  contingency  of  the 
death,  illness  or  absence  of  the 
County  Judge  ;  and,  notwithstand- 
ing the  general  words,  the  intention 
doubtless  was  only  to  give  author- 
ity under  the  circumstances  par- 
ticularly mentioned. 

(w)  But  though  these  are  the 
presiding  Judges,  Courts  may  be 
held  by  otheis,  as  we  see  from  sec- 
tion 20.  It  is  provided  also  by 
Rev.  Stat.,  cap.  42,  sec.  13,  that 
it  shall  be  the  duty  of  a  County 
Court  Judge  to  hold  any  of  the 
Courts  in  any  county  other  than 
his  own,  or  to  perform  any  other 
duty  of  a  County  Court  Judge  in 
any  county  upon  being  required  so 
to  do  by  an  order  of  the  Governor- 
General,  made  at  the  request  of  the 
Lieutenant-Governor  ;  or  without 
any  such  order  the  Judge  in  any 
county  may,  if  he  sees  fit,  perform 
any  judicial  duties  in  any  county 
other  than  his  own  on  being  re- 
quested to  do  so  by  the  Judge  to 
whom  the  duty  for  any  reason  be- 
longs."  But  see  sec.  20,  and  notes. 

By  section  14  of  the  same  Statute 
any  retired  County  Court  Judge 
may  hold  any  Court  or  perform  amy 
other  duty  of  a  County  Court  Judge 
in  any  county  on  the  request  of 
the  Judge  to  whom  the  duty  be- 
longs, or  upon  the  authority  of 
the  Governor-General  ;  and  this 
authority  is  not  coupled  with  any 
restriction  as  to  the  illness  or  ab- 


Sec.  20. 


JUDGES. 
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2.  The  Junior  Judsje  for   any  County  shalH""!"';.'^."^^*  ^^ 

^  J  J  hold  Division 

(subject  to  any  other  arrangement  from  time  to  ^-'""'■ts- 
time  made  with  the  Senior  Judge  or  made  by 
the  Judges  of  a  County  Court  District  {x)  which 
includes  such  County)  preside  over  the  Division 
Courts  of  the  County,  (y)  40  V.,  c.  7,  Sclied.  A 
(67).  See  32  V.,  c.  22,  s.  4 ;  36  V.,  c.  8,  s.  47 ; 
37  v.,  c.  7,  s.  58. 

3.  The  appointment  of  a  Junior  Judge  shall  senior  judge  to 

^^  =>  hold  Division 

not  prevent  or  excuse  the  Judge  of  the  County  courts  when  ex- 

^  ,  pedient. 

Court  fiom  presiding  at  any  of  the  Division 
Courts  within  his  County  when  the  public  in- 
terests require  it.     C.  S.  U.  C,  c.  15,  s.  7. 

20.  In  case  of  the  illness  or  absence  iz)  of  who  to  preside 

in  case  of  illness 

the  Judge,  a  Judge 'of  the  County  Court  of  any  jr  absence  of 
other  County  {a)  may  hold  the  Court,  or  the 


sence  of  the  proper  Judge,  as  in  the 
case  of  a  Deputy  Judge  or  the 
Judge's  deputy  under  section  20. 

(x)  This  refers  to  a  scheme  intro- 
duced by  .39  Vict.,  cap.  14,  for 
grouping  counties  into  districts,  by 
which  the  Judges  of  tlie  districts 
shall  hold  the  various  local  Courts 
by  rotation,  in  the  manner  pre- 
scribed by  the  Act. 

(y)  These  Courts  are  therefore 
peculiarly  under  the  supervision  of 
the  Junior  Judges  in  countic-^  where 
there  is  more  than  one  Judge. 

But  the  Senior  Judge  of  the 
County  Court  of  the  particular 
county,  or  the  Junior  or  Dejmty 
Judge  thereof,  the  Judge's  deputy 
to  be  appointed  under  section  'l(i, 
orthe  Judge  of  the  Court  of  anotlier 
county  under  that  section,  or  under 
Kev.  Stat.  cap.  42,  sec.  17,  or  a 
retired  County  Court  Judge  under 
the  same  statute,  section  14,  are 
each  allowed  to  act.     The  distinc- 


tion between  them  is  this  :  the 
Senior  and  Junior  Judge  of  the 
county  are  clothed  with  the  abso- 
lute right  to  hold  the  Courts  not 
dependent  upon  any  contingency  ; 
whereas  the  Deputy  Judge,  the 
Judge's  deputy,  and  the  Judge  of 
another  county,  or  a  retired  Judge, 
act  only  on  certain  contingencies. 

(c)  In  the  previous  Act  it  was 
"  unavoidable  absence."  The  word 
"  unavoidable  "  has  been  omitted. 

(a)  It  would  seem  that  by  Rev. 
Stat.,  cap.  42,  sec.  13  (see  note 
{it')  to  section  19), any  other  County 
Judge  can  act  on  the  simple 
request  of  his  brother  Judge, 
though  neither  ill  nor  absent ;  the 
provision  in  the  present  section 
would  seem  therefore  to  provide 
for  the  case  of  an  emergency  when 
there  is  no  Junior  or  Deputy  Judge 
and  nosubstitute  has  been  api>oiut- 
ed  by  the  Governor-General  or  by 
the  ill  or  absent  Judge. 
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first  mentioned  Judge  may  appoint  (b)   some 

Barrister  of  the  Bar  of  Ontario  to  act  as  his 

Deputy ;  and  the  Barrister  so  appointed  shall, 

as  Judge  of  the  Division  Court,  during  the  time 

of   his  appointment  have  all  the  powers  and 

privileges,   and    be    subject  to  all  the  duties 

vested  in  or  imposed  by  law  on  the  Judge  by 

whom  he  has  been  appointed.  C.  S.  U.  C,  c,  19, 

s.  17;40  V.,c.  7,  Sched.  A  (68). 

Lieutenant- Gov-     21.  The  Couuty  Judge  so  appointing  or  the 

fied  of  appoint-  Barrister  so  appointed  Deputy  shall  forthwith 

send  to  the  Lieutenant-Governor  notice  of  such 

appointment,  specifying  the  name,residence  and 

profession  of  such  Deputy  Judge,  and  the  cause 

of  his  appointment.     C.  S,  U.  C,  c.  19,  s.  18. 

Appointment,         22.  No  such  appointment  (c)  shall  be  con- 
now  long  to  con-  ^  ^  ^  -^ 

tinue.  tinned  for   more  than  one  month   without   a 

renewal  of  the  like  notice ;  and  in  case  the 
Lieutenant-Governor  disapproves  of  such  ap- 
pointment, he  may  annul  the  same.  C.  S.  U.  C., 
c.  19,  s.  19. 

Clerks  or  Deputy     23.  lu  casB  the  Judgc  or  the  acting  Judge,  (d) 

Clerks  mav   ad-  .,,  ,  ,  ... 

journ  Court  if    froiu  lUuess  or  any  casualty,  does  not  arrive  in 

Judge  does  not  -r-v-    •    •         /-» 

arrive  in  time,  time  or  IS  not  able  to  open  a  Division  Court 
on  the  day  appointed  for  that  purpose,  the  Clerk 
or  Deputy  Clerk  of  the  Court  shall,  after  eight 
o'clock  in  the  afternoon,  by  proclamation,  ad- 
journ the  Court  to  an  earlier  hour  on  the  fol- 

(b)  The  appointment,   it  is  said,  r.ished   the  editor  with  the   form 
may   be  made   by  parol,    but  the  used    by    him   when  occasion  re- 
better  opinion  seems  tn  be  ihat  it  quires  ^Form  A). 
should  be  noade  in  writing  ( 1 1  Co.  ^^^  ^j^^^  •     ^^^  appointment  made 
^f\  \    ^A^  \eam^\  chairman  ^     j^    (.       ;    j^^^^^  ^^             .^^ 
of  the   Board    of   County   Judges  ^                   j         a 
(Judge   Gowan)   has    kindly   fur-  {d)  See  notes  to  sees.  19  and  20. 
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lowing  day,  and  so  from  day  to  day  adjourning 
over  any  Sunday  or  legal  holiday  (c)  until  the 
Judge  or  acting  Judge  arrives  to  open  the  Court, 
or  until  he  receives  other  directions  from  the 
Judge  or  acting  Judge.    C.  S.  U.  C,  c.  19,  s.  20. 

THE  CLERKS  AND  BAILIFFS,  ETC.  (/) 

24.  For  every  Division  Court  there  shall  be  a  Even-  court  to 
Clerk  and  a  Bailiff  or  Bailiffs,  (//)  who  shall  be  S^mffT."^ '"^ 
British  subjects,  and  shall  respectively  perform 


(<e)  That  is,  to  some  hour  before 
eight  o'clock  in  the  evening,  usu- 
ally till  noon,  of  the  following  day. 
All  persons  compelled  by  law  to 
attend  at  the  Courts  are  bound  to 
ren-ain  up  to  eight  o'clock  in  the 
evening  of  the  day  appointed  for 
holding  the  Court,  and  to  appear 
at  the  hour  to  which  it  may  be  ad- 
journed the  following  day,  and 
others  w^ho  have  business  at  the 
Courts  can  only  be  absent  during 
those  hours  at  their  own  risk. 

By  the  Interpretation  Act  (Rev. 
Stat.,  cap,  1,  sec.  8,  sub-sec  16) 
the  word  "holiday"  shall  include 
Sunday,  New  Year's  Day,  Good 
Friday,  Easter  Monday,  and  Christ- 
mas Day,  the  day  appointed  for 
the  celebration  of  the  Queen's 
Birthday,  and  any  day  appointed 
by  proclamation  of  the  Governor- 
General  or  Lieutenant-Governor 
as  a  public  holiday,  or  for  a  general 
fast  or  thanksgiving.  It  is  prob- 
able that  the  present  Parliament 
of  the  Dominion  (April  1879)  will 
declare  that  the  1st  July,  not  being 
a  Sunday,  shall  be  a  legal  holiday, 
and  that  when  the  1st  July  is  on  a 
Sunday,  the  '2nd  July  shall  be  a 
holiday  in  lieu  thereof. 

(/)  The  Common  Law  requires 

persons  holding  any  ofl&ce  to  be 

(amongst  other  things)  of   sound 

mind,    possessing  sufficient    skill 

9 


and  ability  to  perform  the  duties 
of  the  office,  and  not  holding  any 
office  incompatible  with  such  du- 
ties. 

The  express  disqualifications  for 
office  are,  not  being  a  British  sub- 
ject ;  and,  as  regards  a  clerk,  being 
a  practising  barrister  or  solicitor, 
or  a  County  Court  clerk,  as  men- 
tioned in  the  next  section. 

The  power  of  appointing  to  these 
offices  was  from  the  first  vested  in 
the  Judges  ;  and  it  may  not  be  out 
of  place  here  to  say,  that  the  re- 
sult has  been  on  the  whole  most 
satisfactory  to  all  concerned. 

{g)  If  two  bailiffs  are  appointed 
to  a  Court  they  do  not  constitute 
one  officer.  They  may  therefore 
act  independently  of  each  other, 
and  each  may  perform  all  legal  acts 
required  of  him,  by  himself  and  in 
his  own  name  [Corrigal  v.  L.  <C*  B. 
E.  Co.,  5  Man.  k  Gr.  219). 

A  conflict  has  sometimes  arisen 
in  practice  where  two  bailiffs  have 
held  executions  against  the  goods 
of  the  same  person.  This  should 
be  avoided  by  the  territory  of  a 
division  being  a}>portioned  between 
the  bailiffs,  or  for  one  of  the  bailiflFs 
to  have  the  enforcing  of  all  execu- 
tions against  the  same  individuals. 
Where  a  division  of  the  duties  to 
be  performed  is  indiscriminate,  the 
conflict  is  sure  to  arise. 
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[Sec.  25. 


Duties  of  Clerks  the  duties  of  their  office  as  regulated  by  Act  of 

and  Bailififs.  ^  ^  -^ 

the  Legislature,  and  by  rules  or  orders  made  by 
the  Board  of  County  Judges,  (h)  C.  S.  U.  C, 
c.  19,  s.  21  ;  32  V.,  c.  23,  s.  23. 

25.  No  County  Court  Clerk,  or  practising 
Barrister  or  Solicitor,  shall  be  appointed  Clerk 
of  a  Division  Court.  (^)    C.  S.  U  .C,  c  19,  s.  22. 

26.  The  Judge  shall  from  time  to  time 
appoint,  (j)  and  may  at  his  pleasure  remove, 
any  Clerk  or  Bailiff.     C.  S.  U.  C,  c.  19,  s.  23. 

Securities,  (k) 

27.  Subject  to  the  provisions  of  section  twen- 
ty-four of  the  Act  respecting  Public  Officers, 


Who  disquali 
fied. 


Judge  to  appoint 
and  remove 
Clerks  and 
Bailiffs. 


Clerks  and 
Bailiffs  of 
Division 


(h)  The  last  part  of  this  section 
was  not  in  the  previous  Act.  As 
the  rules  have  the  effect  of  a 
statute  (sec.  241),  this  provision 
would  seem  to  be  unnecessary. 
But  it  prevents  any  possible  ques- 
tion on  the  subject. 

The  above  oiticers  ai  e  also  bound 
to  obey  any  order  of  the  Judge, 
so  long  as  it  does  not  override  the 
statutes  or  the  rules  and  orders  of 
the  Board  of  County  Judges. 

(i)  In  addition  to  the  disqualili- 
cations  in  this  section,  it  was  for- 
bidden by  the  English  Act  of  1846, 
under  a  heavy  penalty,  that  any 
clerk,  or  the  partner  or  servrnt  of 
such  clerk,  should  be  a  bailiU  of 
the  Court.  And,  although  there  is 
no  express  provision  of  the  kind 
in  our  Act,  it  is  quite  evident  that 
the  positions  are  incompatible,  and 
the  principle  of  such  prohibition 
would  apply  in  this  country. 

(j)  These  appointments  may 
perhaps  be  made  by  parol,  but  it 
would  seem  more  correct,  and  at 
all  events  more  desirable,  to  make 
them  in  writing.     As  will  be  seen 


by  section  27,  the  Judge  is  also  to 
direct  the  number  of  sureties  who 
are  to  join  in  the  covenant  with 
the  clerk  or  bailiff,  and  the  amount 
of  security  to  be  given  by  them. 
This  direction  may  be  in  the 
form  of  an  order  (see  Form  B). 
Upon  the  officer  furnishing  the 
security  mentioned  therein  to  the 
satisfaction  of  the  Judge,  and  upon 
the  approval  and  filing  of  same, 
the  formal  appointment  may  be 
made  (see  Form  C),  and  such  ap- 
])ointment  should  be  preserved  by 
the  clerk  among  the  records  of  his 
office.  These  forms  are  taken  from 
forms  drafted  and  used  by  Judge 
Gowan.  The  appointment  does 
not,  however,  become  complete 
till  the  security  is  approved  of  by 
the  Judge  under  sec.  27,  and  is 
filed  in  the  office  of  the  Clerk  of 
the  Peace  under  sec.  28,  which  see. 

[k]  By  C.  S.  U.  C,  cap.  19,  sec. 
24,  a  bond  to  the  Crown  was  re- 
quired. This  was  done  away  with 
by  39  Vict.,  cap.  17,  sec.  7.  The 
Act  referred  to  in  the  following 
section  is  Revised  Stat.,  cap.  15, 
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every  Clerk  and  Bailiff  of  a  Division  Court  shall  couns  to  pve 

security. 

give  security,  by  a  covenant  according  to  tne 
form  of  the  Schedule  to  this  Act,  or  in  words  to 
the  same  effect,  with  so  many  sureties,  being  j^g^.  gtat.  c.  15, 
freeliolders  and  residents  within  the  County,  and  ^"  "^^" 
in  such  sums  as  the  County  Judge  directs  and 
under  his  hand  approves  and  declares  suffi- 
cient.  (/)     C.  S.  U.  C,  c.  19,  s.  25. 


sec.  24.  No  bond  to  the  Crown, 
therefore,  is  now  reqrired  from 
clerks  or  bailiffs  ;  but  the  cove- 
nant heretofore  required  must  still 
be  given,  as  provided  by  that  sec- 
tion, which,  however,  enables  the 
officer  to  give  in  lieu  of  it  a  bond 
or  policy  of  guarantee  of  a  Guaran- 
tee Company.  This  provision  of 
sec.  24  of  Rev.  Stat.  cap.  15,  was 
suggested  in  the  former  edition  of 
this  book,  and  is  found  very  useful 
to  many  officials  who  do  not  desire, 
for  various  reasons,  to  call  upon 
others  to  become  surety  for  them. 
The  wording  of  the  Company's 
guarantee  bond  should  conform  to 
that  of  the  covenant  required  by 
the  following  section. 

{I)  This  approval  should  be  en- 
dorsed on  the  covenant  after  it  is 
executed  and  proved,  and  it  may 
be  in  the  following  form  :  *'  Ap- 
proved and  declared  sufficient  by 
me  this  day  of  A.U.,  18  ." 
The  form  of  the  covenant  is  given  in 
the  schedide  to  this  Act.  There  will 
be  required,  in  addition,  affidavits 
of  justification  by  the  sureties,  and 
of  execution  by  the  witness.  See 
Rev.  Stat.  cap.  15,  ss.  10,  26.  Sche- 
dules A  and  B  of  that  Act  give  the 
forms  of  these  affidavits.  For  the 
sake  of  convenience  they  are  re- 
printed in  the  forms  in  a  subsequent 
page,  as  E  and  F.  The  amount  in 
which  the  several  parties  are  to  be 


bound  would  be  regulated  by  the 
probable  amount  of^^business  to  be 
done,  and  the  standing  of  the  clerk 
might  perhaps  be  taken  into  con- 
sideration ;  but  this  would  be  an 
unsafe  guide.  Each  surety  is  usu- 
ally bound  in  a  proportionate  part 
of  the  sum  required  from  the  prin- 
cipal. 

It  is  the  duty  of  the  Judge  to 
approve  of  the  sureties  and  to 
settle  the  amount  of  the  security 
{Miller  y.  Tunis,  10  C.  P.  423),  and 
a  failure  of  this  duty  on  the  part  of 
the  Judge,  if  he  permits  the  officer 
to  enter  on  the  discharge  of  his 
duties  without  giving  proper  se- 
curity, renders  him  liable  iu  an 
action  at  the  suit  of  a  person  who 
has  thereby  suifered  a  loss  {Parks 
y.  Davis,  10  C.  P.  229).  But  still 
it  cannot  be  supposed  that  the 
Judge  would  be  liable  for  a  simple 
error  of  judgment,  and  certainly 
not  if  he  takes  the  precaution  of 
procuring  from  the  sureties  the 
necessary  affidavits  of  justitication. 

This  section  is  directory  and 
not  mandatory,  therefore  the  fact 
of  the  sureties  being  non-re.sidents 
of  the  county  in  which  the  bailiff's 
duties  lie  does  not  avoid  the  cove- 
nant, the  provisions  being  merely 
for  the  guidance  of  the  Judge  as 
to  the  class  and  character  of  the 
sureties  required  {Pearson  \.  Rut- 
tan,  15  C.  P.  79  ;  1  L.  C.  G.  26). 

The  sureties  must  be  residents  of 
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[Sec.  28. 


Before  Clerk  or       28.  Before  aiiy  sucli  Clerk  or  Bailiff  enters 

BailiiT  enters  on  ' 

his  duties,  cove-  upoii  the  duties  of  liis  office,  the  covenant  of  him- 


the  county  ;  but  from  reading  sec- 
tion 31,  it  would  seem  that  non- 
residence  in  the  officer's  county 
would  be  immaterial.  It  is  desir- 
able that  tliey  should  be  residents, 
that  the  contingency  of  death,  insol- 
vency, Ac,  might  be  more  readily 
known  to  those  interested. 

As  to  the  particulars  of  claim 
in  actions  against  clerks  and  bailiffs 
under  this  section  and  the  form  to 
be  used,  see  Rule  6  and  Form  18. 

There  have  been  several  deci- 
sions as  to  the  force  and  effect  of 
this  covenant,  which  it  will  be 
necessary  here  briefly  to  notice. 

McArthur  v.  Cool  et  al.,  19  U.  C. 
R.  476,  was  an  action  brought  on 
a  covenant  in  the  form  given  by 
the  Act,  against  a  bailiff  and  his 
sureties.  It  was  objected  that  the 
defendants  could  not  legally  be 
sued  in  a  joint  action  as  upon  a 
joint  undertaking,  when  bound  in 
different  sums.  Robinson,  C.  J., 
said,  "  It  is  triie  that  the  covenant 
does  limit  the  amount  that  each  of 
the  covenantors  can  be  compelled 
to  pay  in  all  under  the  deed,  but 
nevei-theless  in  tke  form  given  by 
the  legislature  the  parties  are  made 
to  enter  into  a  joiJit  o.nd  several 
covenant,  and  this  covenant  is  in 
fact  joint.  *  *  *  The  proviso  at 
the  end  of  the  deed  *  "^  *  is  not 
a  part  of  the  undertaking  of  the 
covenantors,  but  it  makes  it  the 
duty  of  the  Court  to  see  that  none 
of  the  parties  are  compelled  to  pay 
under  it  more  in  all  than  the  sum 
set  opposite  to  his  name." 

The  case  of  Preston  v.  Wilmot  et 
al.,  23  U.  C.  R.  348,  was  an  action 
brought  against  a  clerk  and  his 
sureties,  and  is  an  instructive  one 
to  officers.  The  facts  w^ere  as  fol- 
lows :  The  plaintiff  and  others, 
creditors  of  an  absconding  debtor. 


sued  out  of  a  Division  Court 
several  writs  of  attachment,  on 
which  the  bailiff  seized  certain 
goods.  These  goods  were  claimed 
by  third  parties  as  soon  as  seized, 
whereupon  the  plaintiff  indemni- 
lled  the  bailiff,  or,  in  other  words, 
guaranteed  to  him  that  the  goods 
seized  were  the  property  of  the 
absconding  debtor.  The  bailiff 
then  sold  them  and  paid  the  pro- 
ceeds to  the  defendant,  who  was 
the  Clerk  of  the  Court.  They  both 
so  acted  in  the  discharge  of  their  offi- 
cial duty.  Whilst  this  money  was 
in  the  clerk's  hands,  the  parties 
who  claimed  the  goods  seized  and 
sold  by  the  bailiff  under  the  in- 
demnity, recovered  judgments 
against  the  plaintiff  for  the  value 
of  the  things  seized,  which  he  was 
compelled  to  pay.  He  then  claimed 
that  the  money  in  the  clerk's  hands 
was  in  effect  his.  The  clerk,  how- 
ever, divided  it  ratably  among 
all  the  attaching  creditors,  on  the 
theory  that  it  was  the  proceeds  of 
the  goods  of  an  absconding  debtor. 
Draper,  C.J.,  said,  that  the  ques- 
tion was  whether  the  money  was 
the  money  of  the  plaintiff  received 
by  the  defendant  (the  clerk)  by 
virtue  of  his  office.  He  held  that  it 
was,  and  that  the  clerk  had  acted 
properly  in  distributing  it  as  he 
did.  Hagarty,  J.,  said  :  "  The  re- 
recovery  against  the  plaintiff  no 
doubt  made  the  property  his 
against  the  true  owner  who  receives 
the  damages  in  lieu  thereof,  as  if 
he  had  waived  the  tort,  and  sued 
in  assumpsit.  No  other  person 
could  claim  them  from  him.  *  *  * 
But  the  bailiff  was  made  to  sell 
the  goods  on  the  plaintiti's  repre- 
sentation that  they  belonged  to  his 
debtor.  *  *  *  He  thus  has  the 
property  sold  to  pay  his  claim,  and 
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self  and  sureties,  approved  as  aforesaid,  shall  be  nant  to  be  med 

'     ^  ^  i»ith  Clerk  of 

filed  in  the  office  of  the  Clerk  of  the  Peace,  (??i)  the  Peace, 
in  the  County  in  which  the.  Division  Court  is 
situate  ;  and  for  filing  and  granting  a  certificate 
tliereof  the  Clerk  of  the  Peace  may  demand  from 
such  Clerk  or  P>ailiff  the  sum  of  one  dollar. 
C.S.U.C,  c.  19,  s.  26. 
29.  Such  covenant  shall  be  available  to,  and  ^o  be  available 

to  suitors.  &c. 

the  proceeds  by  law  are  handed 
over  to  defendant,  as  officer  of  the 
Court,  as  money  raised  by  sale  of 
that  debtor's  effects,  and  the  de- 
fendant distributes  the  proceeds 
according  to  law.  *  *  •  The  clerk 
(the  defendant)  receives  money  in 
the  ordinary  way  from  the  bailiff, 
applicable  to  several  attachments 
as  money  realized  by  the  sale  of 
the  debtor's  goods.  The  plaintiff 
is  the  chief  actor,  as  it  were,  in 
having  the  money  so  paid  in.  He 
asserts  the  goods  to  have  been  the 
debtor's  :  he  indemnifies  the  officer 
against  certain  claimants.  I  feel 
great  difficulty  in  holding  that  he 
(the  plaintiff")  can  be  permitted 
afterwards  to  insist  that  a  totally 
different  state  of  facts  existed,  and 
that  the  money  so  paid  was  realized 
from  sale,  not  of  the  debtor's  goods, 
but  of  his,  the  plaintiff^'s  own  goods, 
against  whom  there  is  no  process  of 
Court.  *  *  *  This  is  not  a  claim 
recoverable  on  the  covenants  de- 
clared on.  Mc Arthur  v.  Cool  (see 
above)  is  much  in  point  as  to  the 
effect  of  this  covenant.  I  hardly 
think  that  the  clerk's  sureties 
can  be  held  liable  for  moneys  that 
reached  their  principal's  hands 
under  the  circumstances  of  this 
case." 

In  Miller  v.  Tunis,  10  C.  P.  423, 
the  covenant  sued  upon,  though 
it  should  and  was  intended  to 
have  been  executed  by  both  the 


bailiff  and  his  surety  (the  defend- 
ant), was  in  fact  only  executed  by 
the  latter.  The  question  that  arose 
was,  whether  the  defendant's 
position  as  surety  in  a  limited 
sum,  and  being  jointly  and  sever- 
ally liable  according  to  the  form 
given  by  the  Act,  was  prejudiced  in 
any  way  by  the  non- execution  by 
the  principal.  The  Court  held 
that  it  was  not  so  prejudiced,  and 
that  the  defendant  was  not  thereby 
relieved  from  his  liability  unde*r 
the  covenant. 

Where  an  action  has  been 
brought  against  a  bailiff  for  a  tort, 
and  part  of  the  damages  sustained 
by  the  plaintiff  have  been  recov- 
ered, he  cannot  afterwards,  in  a 
suit  brought  on  this  covenant  for 
the  same  cause  of  action,  recover 
against  the  bailiff  and  his  sureties 
the  balance  of  his  damages  {Sloan 
V.  Creasor  et  al.,  22  U.  C.  R.  127), 
the  plaintiff'  having  elected  to  take 
his  remedy  for  the  tort. 

As  to  the  parties  to  whom  this 
covenant  is  available,  see  the  above 
case  of  Preston  v.  IVilmot  et  al, 
and  sec.  29,  and  note  (?i)  thereto. 

(m)  No  duty  is  imposed  on  the 
Judge  with  regard  to  this  filing  ; 
and  he  is  not  responsible  if  it  is  not 
filed  (ParXs  V.  Davis,  IOC  P.  229). 

The  non-filing  of  the  covenant 
will  not  relieve  the  sureties  of  an 
officer  from  their  responsibility  as 
such  sureties. — Ih. 
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[Sec. 30. 


See  Rule  6. 


Certified  copy  of 
covenant  to  be 
received  as  evi- 
dence. 


If  surety  dies,  a 
new  surety  to  be 
furnished. 


may  be  sued  upon  in  any  Court  of  competent 
jurisdiction  by  any  person  suffering  damages  (n) 
by  the  default,  breach  of  duty  or  misconduct  of 
any  such  Clerk  or  Bailiff.  C.  S.  U.  C.,c.  19,  s.  27. 

30.  A  copy  of  every  such  covenant,  certified 
by  the  Clerk  of  the  Peace,  shall  be  received  in 
all  Courts  as  sufficient  evidence  of  the  due  exe- 
cution and  of  the  contents  thereof,  without 
further  proof.     C.  S.  U.  C,  c.  19,  s.  28. 

31.  If  any  surety  in  any  such  covenant  dies, 
becomes  resident  out  of  Ontario,  or  insol- 
vent, (nn)  the  County  Judge   shall  notify  the 


(w)  There  is  nothing  in  the  sta- 
tute or  in  the  form  of  the  covenant 
which  confines  the  benefit  of  it  to 
suitors  only  (Cool  v.  Siviizer  et  al., 
19  U.  C.  R.  199),  and  under  this 
section,  taken  in  connection  with 
sees.  50  to  52,  the  sureties  of  a 
clerk  are  liable  on  this  covenant 
to  the  bailiff  for  fees  on  the  service 
of  summonses,  executions,  and 
warrants  received  by  such  clerk 
for  the  bailiff  and  not  paid  over 
{Ih.;  Middle  field  v.  Gould  et  al,  10 
C.  P.  9).      ' 

Section  24  of  the  C.  S.  U.  C., 
cap.  19,  required  clerks  and  bailiffs 
to  give  security  to  the  Crown  ;  but 
we  have  seen  that  that  bond  is  not 
now  required  (sec.  27  and  notes). 
Officers  are  of  course  liable  to  the 
Crown  as  well  as  to  others  without 
any  bond  for  misconduct  or  non- 
payment of  moneys  ;  but  their 
sureties  would  doubtless,  under 
the  covenant  referred  to,  be  as 
liable  to  the  Crown  as  to  private 
parties  to  whom  it  is  available 
(see  Beg.  v.  Patt07i,  7  U.  C.  R.  83), 
even  without  Rev.  Stat.  cap.  15, 
sec.  25,  which  declares  that  the 
covenant  above  spoken  of  enures 
to  the  benefit  of  Her  Majesty. 


Although  there  may  be  a  breach 
of  duty  on  the  part  of  an  officer, 
a  plaintiff  cannot  recover  against 
him  unless  he  can  show  that  he 
has  sustained  actual  damage 
{Brown  v.  JVright,  35  U. .  C.  R. 
378).  In  that  case  a  bailiff  had 
not  sold  some  chattels  which  had 
been  seized  by  him  under  the 
plaintiffs  execution,  on  the  ground 
that  the  defendant  had  previously 
made  an  assignment  in  insolvency. 
There  was  a  delay  in  perfecting 
the  assignment,  and  the  plaintiff 
contended  that  the  bailiff  should 
have  sold.  The  Court,  however, 
held  that  the  plaintiff  could  not 
recover  ;  for  even  supposing  there 
had  been  neglect  by  the  bailiff,  it 
would  practically  have  made  no 
difference  in  the  final  result  to  the 
plaintiff. 

{nn)  This  section  throws  a  re- 
sponsibility on  the  Judge  which  is 
hardly  fair.  The  death,  &c.,  of 
the  sureties  of  the  clerk  or  bailiff 
would  seem  a  matter  more  likely 
to  come  within  the  knowledge  of 
those  officers  than  of  the  .Judge  ; 
but  although  there  is  no  provision 
here  made  for  their  notifying  the 
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Clerk  or  Bailiff  for  whom  such  person  became 
surety,  of  such  death,  departure  or  insolvency, 
and  such  Clerk  or  Bailift'  shall,  within  one 
month  after  being  so  notified,  give  anew  the 
like  security,  and  in  the  same  manner  as  herein- 
before provided,  or  forfeit  his  office  of  Clerk  or 
Bailiff,  (o)     C.  S.  U.  C,  c.  19,  s.  29. 

32.  Anv  person  who  has  become  surety  for  sureties  ofcierks 

"     ^  ^  and  Bailiffs  of 

any  Clerk  or  Bailiff,  and  who  is  no  loncjrer  dis-  Division  courts 

•^  "  may  discontinue 

posed  to  continue  such  responsibility,  may  suretyship, 
give  notice  thereof  to  the  Clerk  or  Bailiff, 
and  to  the  Judge  of  the  County  Court,  and  in 
such  case  the  said  Clerk  or  Bailiff  shall,  under 
penalty  of  forfeiture  of  his  office,  furnish  the 
security  of  a  new  surety  in  lieu  of  the  surety 
so  giving  notice,  and  shall  have  the  necessary 
bond  or  covenant  approved  by  the  Judge, 
and  completed  within  one  month  after  such 
notice ;  and  all  accruing  responsibility  on  the 
part  of  the  person  giving  such  notice  shall 
cease  upon  and  after  the  perfecting  and  ap- 


Judge,  he  can  direct  that  every 
case  of  death  or  insolvency  shall 
be  reported  to  him  :  or  may  order, 
as  is  done  in  the  Connty  of  Simcoe, 
that  at  ecerjj  Court  the  clerk  shall 
report  to  him  in  writing  that  the 
sureties  for  the  several  officers  of 
the  Court  are  alive,  and  continue 
to  be  solvent  and  sufficient  (if  such 
be  the  fact),  or  any  change  that  may 
in  the  meantime  have  occurred. 

(u)  A.s  this  notification  and  de- 
fault tliereon  works  a  forfeiture  of 
the  office,  it  should  be  in  writing, 
and  proof  of  the  notice  having  been 
delivered  to  the  officer  should  be 
preserved.     It  might   be  sent  in 


duplicate  to  the  clerk'  for  service 
on  the  bailitF,  or  to  the  bailiff  if 
required  to  be  served  on  the 
clerk  ;  or  it  might  be  sent  to  the 
latter  by  registered  letter,  and  in 
any  case  the  time  of  service  of 
receipt  should  be  endorsed  on  the 
duplicate.  The  office  seems  to 
be  forfeited  if  within  the  month  the 
security  be  not  given,  and  the  Judge 
would  doubtless  act  promptly  m 
having  the  office  fdled  immediately 
thereafter,  either  by  the  appoint- 
ment of  some  other  person  or  by 
the  re-appointment  of  the  same 
person,  upon  proper  security  being 
given. 
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proval  by  the  Judge  of  the  new  security.  39  V., 
c.  17,  s.  3  ;  40  v.,  c.  7,  Sched.  A  (69).  ' 

33.  Sections  fifteen  to  twenty,  both  inclusive, 


Certain  sections, 
15-20,  of  R.S., 

'•  ''•iL'esK'*  of  the  Act  respecting  Public  Officers,  shall,  with 


Bailiflfs. 


securities  giv( 

coiSpierksand the  Substitution  of  "the  Judge  of  the  Court" 
for  "  the  Lieutenant-Governor,"  apply  to  securi- 
ties given  by  a  Clerk  or  Bailiff  of  a  Division 
Court,  (p)  39  v.,  c.  17,  s.  4;  sec  also  ss.  24-27 
Rev.  Stat.,  c.  15. 


(j5)  These  sections  of  Rev.  Stat., 
cap.  15,  as  thus  altered,  will  read 
as  follows  : — 

"15.  The  Judge  of  the  Court 
may  remit  the  forfeiture  or  penalty 
in  any  case  in  which  the  failure  to 
give  security,  or  to  register  and 
deposit  any  bond  or  security  under 
this  Act,  has  not  arisen  from  any 
wilful  neglect  of  the  person  bound 
to  give,  register,  or  deposit  the 
same. 

(2.)  If  it  appears  to  the  Judge  of 
the  Court  that  the  period  hereinbe- 
fore limited  for  giving  the  security 
of  a  new  surety  as  aforesaid,  is,  in 
consequenceof  particular  accidents, 
casualties,  or  circumstances,  insuf- 
ficient, or  that  by  reason  of  the 
distance,  or  loss  of  letters,  or  illness, 
or  the  refusal  of  any  surety  to  give 
the  security,  or  of  such  surety  not 
being  deemed  eligible  and  being 
rejected,  or  any  other  accident  or 
casualty,  further  time  will  be  neces- 
sary to  enable  the  security  of  such 
new  surety  to  be  given,  the  Judge 
of  the  Court  may  allow  such  further 
period  for  giving  the  security  of 
such  new  surety  as  appears  to  him 
reasonable  and  proper. 

(3.)  But  such  extended  period 
shall  in  no  case  exceed  two  months 
beyond  the  period  allowed  by  this 
Act ;  and  the  precise  period  pro- 
posed to  be  allowed,  together  with 
the  special  grounds  for  allowing  the 


same,  shall  be  either  entered  in  the 
book  in  which  the  original  security 
has  been  registered,  or  endorsed  on 
the  back  of  the  original  bond  or 
other  security  itself  ;  and  the  per- 
son required  to  give  the  security  of 
such  new  surety  shall  not  be  sub- 
ject to  any  forfeiture  or  penalty  for 
not  giving  the  same  within  the  time 
limited  by  this  Act,  if  he  gives  it 
within  the  extended  period  so 
allowed  as  aforesaid.  32  V.,  c.  29, 
s.  8. 

16.  The  Judge  of  the  Court  may 
approve  of  the  security  given  by 
any  public  officer,  or  the  affidavit 
of  justification  made  by  his  sureties 
and  filed  by  him,  although  the  same 
has  been  given  or  filed  after  the 
time  limited  by  this  Act ;  and  in 
such  case,  the  office  or  commission 
of  such  public  officer  shall  be 
deemed  not  to  have  been  avoided 
by  such  default,  but  to  have  re- 
mained and  to  remain  in  full  force 
and  effect.  32  V.,  c.  29,  s.  9  ;  see 
40  V.,  c.  7,  Sched.  A  (10). 

17.  No  act  of  any  public  officer 
of  this  Province  Avhose  security  has 
been  given;  or  registered,  or  de- 
posited, or  the  affidavit  of  justifi- 
cation of  whose  sureties  has  been 
filed  after  the  time  limited  by  this 
Act,  shall  by  such  default  be  void 
or  voidable.  32  V.,  c.  29,  s.  10  ; 
see  40  v.,  c.  7,  Sched.  A  (10). 

18.  Where  the  securities  of  the' 
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34.  Nothiim  hereinbefore  contained  shall  dis-  uabiiity  of 


for- 


mer sureties. 


charge  or  exonerate  any  of  the  parties  to  such 
former  covenant  from  their  liability,  on  account 
of  any  matter  done  or  omitted  before  the  renewal 
of  the  covenant  as  aforesaid,  {pp)  C.  S.  U.  C, 
c.  19,  s.  30. 

Clerk's  Duties,  (q)  See  Rule  70,et 

36.  The  Clerk  may  (with  the  approval  of  the  wieu  cierk 

TIN/'  •  ''  '  t    y  ""^^'  appoint 

J  udge;  irom  time  to  time,  when  prevented  from  Deputy, 
acting  by   illness  or  other  unavoidable  acci- 


principal  and  sureties  have  been 
executed  at  different  times  (whether 
they  were  taken  in  one  and  the 
same  bond,  deed,  or  other  instru- 
ment, or  in  different  ones),  the 
period  limited  for  registering  and 
depositing  such  securities  shall  be 
estimated  from  the  time  of  execu- 
tion thereof  by  the  person  who  was 
the  last  to  execute  the  bond,  deed, 
or  other  instrument,  or  the  last 
bond,  deed,  or  other  instrument,  as 
the  case  may  be.    32  V.,  c.  29,  s.  11. 

19.  No  neglect,  omission,  or  irre- 
gularity in  giving  or  receiving  the 
bonds  or  other  securities,  or  in 
registering  the  same  within  the 
periods  or  in  the  manner  prescribed 
by  this  Act,  shall  vacate  or  make 
void  any  such  bond  or  security,  or 
discharge  any  surety  from  the  obli- 
gations thereof.    32  V. ,  c .  29.  s.  12. 

20.  All  bonds  or  other  securities 
hereby  required  to  be  registered 
and  deposited,  shall  be  registered 
and  deposited  by  the  proper  officer, 
notwithstanding  the  period  pre- 
scribed for  registering  and  deposit- 
ing the  same  has  expired  ;  but  no 
such  registering  and  depositing  of 
any  such  bond  or  other  security 
shall  be  deemed  to  waive  any  for- 
feiture or  penalty,  or  shall  exempt 
the  person   on   whose  behalf  the 

'  same  are  registered  and  deposited, 


from  any  forfeiture  or  penalty, 
under  any  of  the  provisions  of  this 
Act.     32  v.,  c.  29,  8.  13." 


(pp)  It  is  submitted  that  whilst 
the  liability  of  the  continuing  sure- 
ty still  exists,  yet  the  discontin- 
uing surety's  liability  would  con- 
tinue for  a  period  of  one  month,  or 
two  at  most,  after  giving  the  notice 
mentioned  in  sec.  32  ;  default  in 
giving  the  new  security  within  that 
time  working  a  forfeiture  of  the 
office  (section  31). 

(</)  Besides  the  duties  mentioned 
in  this  Act  and  the  rules,  the 
clerk  has  other  duties  assigned  to 
him  by  statute,  and  hereafter  re- 
ferred to  : 

1.  In  actions  of  Replevin  under 
Rev.  Stat.,  cap.  53  (see  Appendix). 

2.  Duties  with  respect  to  the 
debt  attachment  clauses  of  the 
Common  Law  Procedure  Act,  un- 
der Rev.  Stat.,  cap.  50,  sees.  311, 
312  (see  Appendix). 

3.  Duties  with  respect  to  ap- 
peals from  Fence  Viewers,  under 
Rev.  Stat.,  cap.  198,  sec.  II,  and 
cap.  199,  sec.  12  (see  Appeadix). 

4  Duties  under  the  assessment 
law  to  issue  execution  for  costs 
on  appeals  from  the  Court  of  Re- 
vision, under  Rev.  Stat.,  cap.  180, 
sec.  59,  tt  seq.  (see  Appendix). 
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Clerk  to  issue 
Summonses  and 
furnish  copies, 
&c. 

See  Rules  9, 10, 
127. 


See  Form  £?,  et 
seq. 


dent,  appoint  a  Deputy  if)  to  act  for  him,  with 
all  the  powers  and  privileges  and  subject  to 
like  duties,  and  may  remove  such  Deputy  at 
his  pleasure ;  and  the  Clerk  and  his  sureties 
shall  be  jointly  and  severally  responsible  for 
all  the  acts  and  omissions  of  the  Deputy.  C.  S. 
U.  C,  c.  19,  s.  33. 

36.  The  Clerk  shall  issue  all  summonses, 
which  summonses  shall  be  by  him  filled  up  and 
shall  be  without  blanks  either  in  date  or  otherwise 
at  the  time  of  delivery  for  service  ;  (rr)  he  shall 
also  furnish  copies  of  the  same  with  the  notice 
thereon,  according  to  the  form  prescribed  by  the 
General  Eules  or  Orders  from  time  to  time  in 
force  relating  to  Division  Courts.  C.  S.  U.  C, 
c.  19.  s.  34. 


5.  Duties  respecting  appeals 
from  Division  Courts  in  matters 
pertaining  to  public  schools  un- 
der Rev.  Stat.,  cap.  20.3,  sec.  7,  ct 
seq.  (see  Appendix). 

(r)  It  may  be  difficult  to  say 
what  the  w^ords  "  unavoidable  ac- 
cident" cover.  As  the  appointment 
rests  with  the  clerk  (subject  to  the 
Judge's  approval),  it  may  perhaps 
be  presumed  that  he  will  not  exer- 
cise this  right  except  upon  suffi- 
cient grounds.  The  Judge,  upon 
being  satisfied  that  the  deputy  was 
a  responsible  and  reliable  person, 
would  probablj^  grant  his  approval 
at  once.  But  inasmuch  as  the  clerk's 
sureties  are  made  responsible  for 
the  deputy's  acts  and  omissions, 
the  Judge  would  take  care,  in  jus- 
tice to  the  sureties  (who  have  no 
voice  in  the  matter),  to  see  that  a 
competent  person  was  appointed. 

For  a  form  of  this  appointment, 
see  Form  D. 


The  deputy  clerk,  being  an  officer 
recognized  by  the  statute,  should 
sign  all  necessary  documents  as 
such. 

The  Act  makes  no  provision  for 
the  Judge  appointing  a  deputy 
clerk  ;  in  case,  therefore,  of  the 
inability  of  the  clerk  to  make  the 
appointment,  it  would  be  neces- 
sary for  the  Judge  to  appoint  a 
new  clerk  to  perform  the  duties  of 
the  office. 

(rr)  Many  clei'ks  are  in  the  habit 
of  retaining  the  original  summons 
and  handing  the  copy  to  the  bailiff. 
(But  as  to  this,  see  note  (/)  to  sec. 
70. )  When  this  is  done,  the  copy 
should  be  carefully  compared  be- 
fore it  leaves  the  office,  in  order 
that  the  bailiff  may  be  able  to  swear 
properly  to  the  service.  Clerks  are 
directed  in  the  form  to  use  words 
and  not  figures  in  stating  the  Court 
day. 

See  also  section  68  and  notes. 


Se.-.  38.] 


CLERKS   AND   BAILIFFS. 


27 


37.  The  Clerk  shall  cause  a  note  of  all  sum- 
monses, orders,  judgments,  executions  and 
returns  thereto,  to  be  from  time  to  time  fairly 
entered  in  a  book  to  be  kept  in  his  office,  (s)  and 
shall  sign  his  name  on  every  page  of  such  book ; 
and  such  signed  entries,  or  a  copy  thereof  certi- 
fied as  a  true  copy  by  the  Clerk,  shall  be 
admitted  in  all  Courts  and  places  as  evidence 
of  such  entries,  and  of  the  proceedings  referred 
to  thereby,  without  any  further  proof,  {t)  C.  S. 
U.  C,  c.  19,  s.  42. 

38.  The  Clerk  shall  also  issue  all  warrants, 
precepts  and  writs  of  execution  filled  up  and 
without  blanks ;  he  shall  tax  costs  {u)  subject 


Clerk  to  keep  a 
record  of  Writs 
and  Judgments. 


See  Rules  77, 
121,  1U9,  163, 
and  Forms  U,  U5, 
51,  d'c. 


Clerks  to  issue 
executions,  tax 
costs  and  keep 
account  of  fines, 
&c. 


is)  The  effect  of  the  omission  of 
a  clerk  to  eater  in  this  book  an 
order  for  commitment  of  a  defend- 
ant on  a  judgment  summons,  was 
discussed  in  the  case  of  Peck  v. 
McDougal,  27  U.  C.  R.  353  ;  5  L. 
C.  G.  68.  Hagarty,  J.,  after  refer- 
rin,i(  to  the  above  enactment,  and 
to  Rule  55  (of  the  old  rules),  said  : 
"  Were  it  necessary  to  decide  the 
point,  we  should  hesitate  before  we 
should  hold  that  the  omission  of  a 
clerk  to  enter  an  order  of  commit- 
ment in  the  Procedure  Book  de- 
stroyed the  validity  of  the  warrant, 
and  made  the  party  applying  for 
it  a  trespasser. " 

See  section  38,  note  [iv). 

(0  As  Judges  generally  make  a 
memorandum  on  the  summons  of 
the  judgment  given,  it  is  presumed 
that  before  a  clerk  makes  the  neces- 
sary entries  in  the  Procedure  Book 
he  will  a.scertain  if  this  memoran- 
«ium  agrees  with  the  note  of  the 
judgment  made  by  him  at  the  trial, 
which  note  he  should  always  make 
in  /iw  list  (i.e.,  one   corresponding 


to  the  Judge's  list).  In  case  of  a 
discrepancy,  he  should  at  once  refer 
to  the  Judge  on  the  point. 

A  form  of  certificate  is  given 
hereafter  as  Form  G.  This  certi- 
ficate should  always  bear  the  stamp 
of  the  Court. 

It  has  been  held  under  the  Eng- 
lish Act  of  9  &  10  Vict.,  cap.  95, 
sec.  Ill,  which  is  similar  to  the 
above  enactment,  that  this  entry, 
or  a  copy  of  it,  is  conclusive  evi- 
dence of  the  proceeding  to  which 
it  relates,  and  cannot  be  contra- 
dicted by  a  note  or  memorandum 
of  the  Judge  (Deics  v.  Ryley,  20 
L.  J.  C.  P.  264;  lie.  B.  434). 

[u)  The  ordinary  costs  that  a 
clerk  is  required  to  tax  are  :  The 
officers'  fees  (clerks  and  bailiffs), 
witness  fees  as  provided  by  Rule 
147,  and  it  may  be  necessary  for 
him  to  fix  the  amount  of  costs  to 
be  paid  by  each  party  according  to 
any  special  apportionment  of  costs 
by  the  Judge  under  sec.  154. 

See  Rule  89  and  Form  114  as  to 
bills  of  costs  in  detail  to  annex  to 
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See  Rule  77. 


See  Rule  SO  and  to  the  revisioii  of  the  Judge,  register  all  orders 

Form  lilt.  °  ° 

and  judgments  of  the  Court,  (v)  and  keep  an 
account  of  all  fines  payable  or  paid  into  Court, 
and  of  all  suitors'  moneys  paid  into  and  out  of 
Court,  and  shall  enter  an  account  of  all  such 
fines  and  moneys  in  a  book  to  be  kept  by  him 
for  that  purpose,  (w)  which  book  shall  be  open 
to  all  persons  desirous  of  searching  the  same, 
and  shall  at  all  times  be  accessible  to  the  Judge, 
who  shall  examine  the  same  quarterly  or  oftener, 
and  compare  the  accounts  hereinafter  mentioned 
with  such  book,  and  shall  certify  on  each  such 
account  that  he  has  examined  the  same,  and 
believes  it  to  be  correct ;  or  if  he  does  not  believe 
it  to  be  correct,  he  shall  state  his  objections 
thereto,  and  the  Clerk  shall  thereupon  forward 
the  account  with  such  certificate  to  the  County 
Crown  Attorney.  C.  S.  U.  C,  c.  19,  s.  36. 
Clerks  to  submit      39.  The  Clerk,  at  the  periods  from  time  to 

accounts  to  -  ^ 

time   appointed  by   the   Lieutenant-Governor, 

The  * '  Cash  Book"  mentioned  in 
this  section  is  to  contain  entries  of 
all  fines,  as  well  as  of  suitors' 
moneys.  The  words  used  are  "such 
fines,"  i.e. ,  "fines payable  or  paid 
into  Court."  As  it  is  a,  cash  book, 
the  clerk  can  only  enter  such  fines 
as  have  been  "paid  into  Court." 
It  is  presumed  then  that  he  must 
have  some  book  in  which  to  keep 
an  account  of  fines  "  payable.'' 
Looking  at  the  description  of  this 
**  Cash  Book"  in  Rule  77,  and  its 
heading  as  given  in  Form  5,  it 
may  perhaps  be  intended  that  the 
•*  Fines"  account  is  to  be  kept  in  a 
separate  book,  though  this  section 
speaks  of  only  one  book  for  the 
double  purpose. 


special  summons.  The  list  of  forms 
contains  forms  of  bills  of  costs, 
prescribed  by  one  of  the  County 
Judges  to  the  officers  of  his  Court. 
See  Form  H,  and  sec,  47,  note  (A). 

{v)  See  section  37,  which  refers 
to  this  "Procedure  Book." 

[ir)  This  book  is  called  the  "Cash 
Book."  By  Rule  77,  the  clerk  is 
required  to  keep — 1st,  The  Proce- 
dure Book,  that  specified  in  section 

37  l(Form  4).  2nd,  The  Cash  Book, 
i.e. ,  the  book  referred  to  in  section 

38  (Form  5).  3rd,  The  Debt  At- 
tachment Book  (Form  6).  By  sec- 
tion 67  he  is  required  to  keep  yet 
another  book,  in  which  his  deal- 
ings with  other  clerks  are  to  be  en- 
tered. 
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shall  submit  his  said  accounts  to  be  audited  or  county  cmwn 
settled  by  the  County  Crown  Attorney,    {ww) 
C.  S.  U.  C,  c.  19,  s.  37. 

40.  The  Clerk  of  every  Division  Court  shall,  cierks  of  county 

and  Division 

from  time  to  time,  as  often  as  required  so  to  do  courts  to  deliver 

■^  to  County  Crown 

by  tlie  County  Crown  Attorney  of  his  County,  Attorney  a  veri- 

-^  "^  _  '^  "^  '  fled  account  of 

and  at  least  once  in  every  three  months,  deliver  *^"®^- 
to  him,  verified  by  th6  affidavit  of  such  Clerk 
sworn  before  the  Judge  or  a  Justice  of  the 
Peace  of  the  County,  a  full  account  in  writing 
of  all  fines  levied  by  the  Court,  accounting  for 
and  deducting  the  reasonable  expenses  of  levy- 
ing the  same,  and  any  allowance  which  the 
Judge  may  make  out  of  any  such  fine,  in  pur- 
suance of  the  power  hereinafter  given.  C.  S. 
U.  C,  c.  19,  s.  38. 

41.  The  Clerk  of  each  Division  Court,  when  cierk  of  Division 

Court  to  furnish 

required  by  the  Judf^e,  shall  from  time  to  time  Judge  with  a 

■'■'''--'  ^  verified  account 

furnish  him  with  a  full  account  in  writinor  veri-  ?f  moiieys  paid 

*^'  m  and  out  of 

fied  by  the  oath  of  the  Clerk  sworn  before  the  ^•^^^'■^• 
Judge  or  a  Justice  of  the  Peace,  of  the  moneys 
received  into  and  paid  out  of  the  Court  by  any 
suitors  or  other  parties  under  any  orders,  judg- 
ments or  process  of  the  Court,  and  of  the 
balance  in  Court  belonging  to  any  such  suitors 
or  parties,  {x)     C.  S.  U.  C,  c.  19,  s.  40. 

{ww)  This  clause  originally  related  {x)  The  Judge  could  no  doubt  at 
to  the  collection  of  fees  for  the  Fee  any  time  require  returns,  giving 
Fund,  and  it  is  not  obvious  why  it  information  as  to  the  business  of 
has  been  retained,  as  no  such  fees  the  Court,  and  to  enable  him  to  see 
are  now  payable  to  the  Govern-  how  the  duties  were  performed.  The 
ment  or  otherwise.  Section  40  legislature  seems  certainly  to  con- 
makes  ample  provision  to  secure  template  such  a  supervision  by  the 
the  payment  of  tines.  The  only  Judge,  and  expressly  requires,  in 
subject  it  would  seem  to  touch  the  case  of  a  return  re8[)ecting 
would  be  forfeited  fees.  moneys  paid  into  or  out  of  Court, 
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[Sec.  42. 


Division  Court 
Clerks  to  furnish 
the  Judge  with 
semi-annual  ac- 
counts of  fees 
and  emoluments. 

See  Rule  83. 


Clerk  annually 
to  make  list  of 
Suitors'  money 
in  Court. 


See  Rule  81^  and 
Form  116. 


Copy  of  list  to  be 
put  up  in  Court 
House  ard  in 
Clerk's  office. 


42.  The  Clerk  of  every  Division  Court  shall, 
half-yearly  at  least,  furnish  to  the  Judge  of 
his  Court  a  detailed  statement  of  all  fees  and 
emoluments  of  his  Court,  (xx)  which  statement 
shall  be  sworn  to  before  such  Judge,  and  it 
shall  be  the  duty  of  such  Judge  to  require  such 
statement,  and  to  file  the  same  with  the  County 
Crown  Attorney.     C.  S.  U.  C,  c.  19,  s.  41. 

43.  The  Clerk  shall,  annually  in  the  month 
of  January,  make  out  a  correct  list  of  all  suras 
of  money  belonging  to  suitors  in  the  Court,  (y) 
which  have  been  paid  into  Court  and  have 
remained  unclaimed  for  six  years  before  the 
last  day  of  the  month  of  December  then  last 
past,  specifying  the  names  of  the  parties  for 
whom  or  on  whose  account  the  same  were  so 
paid.     C.  S.  U.  C,  c.  19,  s.  43. 

2.  A  copy  of  such  list  shall  be  put  up  and 
remain  at  all  times  in  the  Clerk's  office,  and 
during  Court  hours  in  some  conspicuous  part 
of  the  Court  House,  or  place  where  the  Court 
is  held.    C.  S.  U.  C,  c.  19,  s.  44. 

Disposal  of  Books  and  Papei^s  luhen  Clerk  changed. 

44.  All  accounts,  moneys,  books,  papers,  and 


that  the  same  shoukl  be  made  under 
the  sanction  of  an  oath.  The  re- 
turn that  mny  be  required  by  this 
section  is  quite  beside  the  standing 
periodical  returns  elsewhere  pro- 
vided for,  and  is  only  made  on 
speciiil  order  of  the  Judge  as  occa- 
sion may  arise,  or  as  he  may  deem 
it  expedient  to  call  for  it. 

{xx)  This  return  is  to  be  made  im- 
mediately after  the  30th  June  and 
the  31st  December  in  each  year, 


without  any  special  order  from  the 
Judge  (Rule  83).  A  form  is  given 
by  Form  115. 

{y)  This  list  is  to  be  made  under 
oath,  according  to  Form  116,  and 
transmitted  in  the  month  of 
January  in  each  year  by  the  clerk, 
together  with  the  moneys  therein 
mentioned,  to  the  County  Attor- 
ney ;  and  if  no  money  remains  un- 
claimed, that  fact  shall  be  stated 
in  the  affidavit  (Rule  84). 
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other  matters  iu  the  possession  of  the  Clerk  by  yiH>n  rcsig.ia- 

v/vxxv/A.   ^  «.  x-  J   uon,  removal  or 

virtue  of  or  appertaining  to  his  office,  shalLj^eathof  cierk, 
uDon  his  resignation,  removal  or  death,  immedi-  Attorney  U)  be- 

u|jvix  iiio  ■••v^'-'  o  '  '  come  ixosessed 

ately  become  the  property  of  the  County  Crown  «*  pap*". 
Attorney  of  the  County  in  which  the  Division 
is  situate,  {z)  who  shall  hold  the  same  for  the 
benefit  of  the  public  until  the  appointment  of 
another  Clerk,  to  whom  he  shall  deliver  over 
the  same,  but  not  until  such  Clerk  and  his 
sureties  have  executed  and  filed  the  covenant 
hereinbefore  mentioned.  C.  S.  U.  C,  c.  19,  s.47. 

[(S€ctio?i  45  0/  C.  &.  XJ.  C,  c.  19,  is  as  foUoivs :  (a) 

48.  Any  person  wrongfully  holding  or  getting  pos- P""*"^'""®"^  "' 
session  of  such  accounts,  moneys,  books,  papers  and  holding  moneys 
matters  aforesaid,  or  any  of  them,  shall  be  guilty  of  a 
misdemeanor  ;  and  upon  the  declaration  in  writing  of 
the  Judge  presiding  over  the  Division  Court  for  the 
time  being,  that  a  person  has  obtained  or  holds  such 
wrongful  possession  thereof,  and  upon  the  order  of 
a  Judge  of  either  of  Her  Majesty's  Superior  Courts  of 
Law,  founded  thereon,  such  person  shall  be  arrested  by 
the  Sheriff  of  any  County  in  which  he  is  found,  and 

(2)  Attention  here  may  be  called 
to  what  appears  to  be  an  injustice 
to  clerks  in  this  connection.  A 
clerk  is  obliged,  as  we  have  just 
seen,  to  provide  the  necessary 
books  for  his  office,  and  at  his  own 
expense.  These  books  are  costly, 
and  it  does  seem  a  little  hard  that, 
as  they  become,  after  a  single  entry 
has  been  made,  public  property,  no 
allowance  should  be  made  to  the 
clerk  or  his  representatives,  should 
he  vacate  office  or  die  the  very 
next  day.  It  does  not  appear  in- 
equitable that,  where  all  the  suitors 
of  the  Court  have  a  certain  interest 
in  these  books,  they  should  be  pro- 
vided by  the   county.     A  charge 


which  now  falls  heavily  on  one  per- 
son would  be  inappreciable  to  the 
ratepayers  as  a  whole. 

The  clerk  at  present  would  be 
compelled  by  mandamus  to  give 
up  the  books,  &c.,  of  his  office, 
should  he  refuse  to  do  so  upon  his 
resignation  or  removal  (see  In  re 
Lacroix  4  O.  S.  339. ) 

(a)  This  clause,  with  others  of 
a  like  nature  throughout  the  Act, 
is  placed  here  by  the  Commission- 
ers for  the  sake  of  convenience, 
but  in  a  different  type,  to  show 
that  though  still  the  law,  it  touches 
matters  wliich  are  not  within  the 
province  of  the  local  legislature 
to  re-enact  or  interfere  with. 
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[Sec.  45. 


Bailiffs  to  serve 

WTitS. 

See  Rule  00,  et 
seq. 


shall  by  such  Sherifl'  be  committed  to  the  common 
gaol  of  his  County,  there  to  remain  without  bail  until 
one  of  such  Superior  Courts  or  a  Judge  thereof  be  satis- 
fied that  such  person  has  not  and  never  had  nor  held 
any  such  matters  or  moneys,  or  that  he  has  fully 
accounted  for  or  delivered  up  the  same  to  such  County 
Crown  Attorney,  or  until  he  be  otherwise  discharged  by 
due  course  of  law.     13, 14  V.,  c.  53,  s.  13.] 

Duties  of  Bailifs.  (b) 

45.  The  Bailiffs  shall  serve  and  execute  all 
summonses,  orders,  warrants,  precepts  and  writs 
delivered  to  them  by  the  Clerk  for  service, 
whether  Bailiffs  of  the  Court  out  of  which  the 
same  issued  or  not,  and  shall  so  soon  as  served 
return  the  same  (c)  to  the  Clerk  of  the  Court 
of  which  they  are  respectively  Bailiffs,  but, 
subject  to  the  provisions  of  the  sixty-third 
section,  (d)  they  shall  not  be  required  (e)  to 


ib)  These  duties  cannot  well  be 
enumerated  here  in  detail,  but 
will  be  found  under  the  various 
appropriate  sections,  and  a  sum- 
mary of  them  will  be  found  in  the 
index  at  the  end  of  the  volume. 

(c)  An  inducement  to  make  this 
return  promptly  is  an  allowance  of 
ten  cents  if  the  return  is  made 
within  six  days  (see  Rule  90). 

For  some  practical  details  as  to 
the  mode  of  serving  pa})ers  and 
process,  and  the  duties  of  the  bailiff 
in  respect  thereto,  see  notes  to  sec- 
tion 70,  and  Rules  46,  53,  82,  and 
Form  24. 

{d)  These  words,  "  but  subject 
to  the  provisions  of  the  sixty-third 
section,"  have  been  added  to  the 
original  by  the  Commissioners  for 
revising  the  Statutes. 

(e)  But  "there  is  nothing  in  the 
Act  to  prevent  a  bailiff,  for  the  pur- 


pose of  sei-vice,  travelling  beyond 
the  limits  of  the  county  or  the 
limits  of  the  Province.  He  is  not 
obliged  to  do  so,  and  if  he  do  so, 
he  is  not,  as  between  party  and 
party,  to  charge  mileage  for  any 
distance  travelled  beyond  the 
limits  of  the  county"  (per  Harri- 
son, C.  J.,  in  In  re  LadoiLceur  v. 
Salter,  6  Prac.  R.  306  ;  12  C.  L.  J. 
182).  Nor  by  this  section  are 
bailiffs  compellable  to  go  beyond 
the  limits  of  their  division  to  serve 
papers  or  to  execute  writs  of  .^. /a. 
or  other  process,  but  they  clearly 
have  jurisdiction  within  their 
whole  county  (see  sees.  74  and  156, 
and  notes).  It  may  occasionally 
cause  inconvenience,  delay  or  loss, 
if  an  execution  against  a  person  in 
his  county,  though  not  in  his 
division,  should  be  given  to  a 
bailiff  on  the  supposition  that  he 
will  act  upon  it  and  he  afterwards 
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travel  beyond  the  limits  of  their  Division,  or 
be  allowed  to  charge  mileage  for  any  distance 
travelled  beyond  the  limits  of  the  County  in 
which  the  Court  of  which  they  are  respectively 
Bailiffs  is  situated.  (/)    C.  S.  U.  C,  c.  19,  s.  79. 

46.  Every  Bailiff  shall  exercise  the  authority  Bamfr  to  ex- 
of  a  Constable  during  the  actual  holding  of  the  constable  dur- 
Cc'Urt  of  which  he  is  a  Bailiff,  with  full  power  clfurt!  *"** " 
to  prevent  breaches  of  the  peace,  riots  or  dis- 
turbances within  the  Court-room   or  building 
in  which  the  Court  is  held,  or  in  the  public 
streets,   squares,   or   other  places    within   the 
hearing  of  the  Court,  and  may,  with  or  without 
warrant,  arrest  all  parties  offending  against  the  see  ruU  si. 
meaning  of  this  clause,  and  forthwith  bring 
such  offenders  before  the  nearest  Justice  of  the 
Peace,  or  any  other  judicial  officer  having  power 
to  investigate  the  matter  or  to  adjudicate  there- 
upon, {g)     C.  S.  U.  C,  c.  19,  s.  183. 


declines  to  act,  as  this  section  would 
seem  to  give  him  power  to  do. 
These  writs  direct  him  "to  levy  of 
the  goods'' of  the  debtor  in  his  coitn- 
ty,  and  so  he  could  scarcely  make  a 
return  of  nulla  bona  only  because 
he  finds  no  goods  in  his  division. 
Form  124,  which  gives  the  form 
of  such  a  return,  says:  "The  within 
defendant  (or  plaintiff)  hath  no 
goods  or  chattels  in  the  said  county 
of,"  &c.  A  debtor,  therefore,  may 
have  goods  in  the  county  to  the 
positive  knowledge  of  the  bailiff, 
but  the  latter  is  allowed  by  the  ap- 
parent wording  of  this  section  to  go 
through  the  solemn  farce  of  making 
a  return  tiiat  he  has  none,  simply 
because  they  are  not  in  his  divi- 
sion. As  a  matter  of  practice, 
bailiffs  do  go  into  any  part  of  the 
county  toservepapers,  execute  pro- 

3 


cess,  and  make  seizures.  Would 
it  not  be  much  better  to  get  rid  of 
the  absurdity  by  repealing  this  pro- 
viso ?  Jt  is  possible  that  the  words 
"shall  not  be  required  to  travel  be- 
yond the  limits  of  their  division  " 
may  be  interpreted  to  mean  for  the 
service  of  papers  ;  but  this  would 
be  a  forced  construction. 

(/)  By  section  63,  a  summons  in 
a  suit,  entered  as  there  provided, 
may  be  serAed  by  the  bailiff  of  the 
Court  from  whence  such  summons 
issues,  notwithstanding  that  the 
defendant  may  live  in  another 
county,  and  doubtless  the  bailiff 
would,  in  such  case,  be  entitled  to 
his  full  mileage. 

((/)  This  section  gives  additional 
powers  to  those  conferred  by  sec- 
tion 217,  which  only  enabl«s  the 


34 


THE   DIVISION    COURTS   ACT. 


[Sec  47. 


Clerics  and 
Btiiliffs  to  be 


Fees  of  Clerks  and  Bailiffs,  <(x. 
47.  The  Clerks  and  Bailiffs  sliall  be  paid  l.y 
tees,  (Ii)  as  provided  and  allowed  by  the  General 


oflB.cer  to  act  under  the  order  of 
the  Judge,  who  nlone  is  thereby- 
empowered  to  punish  for  the  con- 
tempt. This  section  gives  juris- 
diction to  Justices  of  the  Peace,  as 
well  as  to  the  Judge  of  the  Court, 
to  investigate  and  adj  udicate  upon 
the  offences  referred  to  in  the  sec- 
tion. The  words  "  other  judicial 
officer"  must  refer  to  the  Judge  of 
the  Court,  who  is  specially  named 
in  sec.  217.  As,  however.  County 
Court  Judges  are  (by  chap.  42  of 
Rev.  Stat.,  s.  10)  ex  officio  Justices 
of  the  Peace  for  every  part  of  the 
Province,  the  Judge  of  the  Court 
then  sitting  would  most  likely  be 
the  "  nearest  Justice  of  the  Peace," 
unless  he  were  indeed  only  Deputy 
Judge,  who  is  not,  ex  officio,  a  J.  P. 

Sections  223,  224  and  225  show 
how  lines  imposed  under  authority 
of  the  Act  are  to  be  enforced. 

At  Common  Law  a  constable  has 
power  to  apprehend  a  party  whom 
he  reasonably  suspects  ot  having 
committed  a  felony,  but  that  is  not 
sufficient  in  case  of  a  misdemeanor. 
He  may,  when  he  finds  a  person 
committing  a  misdemeanor,  arrest 
him  without  a  warrant,  but  not 
after  the  offence  has  been  commit- 
ted and  completed,  and  there  is  no 
prospect  of  its  being  repeated,  nor 
when  there  is  no  breach  of  the 
peace  involved.  There  is  a  differ- 
ence between  •* found  committing" 
and  "just  about  to  commit  "  and 
"just  after  the  offence  has  been 
committed."  In  the  latter  case, 
if  the  offence  has  just  been  com- 
mitted before  the  constable  gets  to 
the  spot,  the  offender  may  be  pur- 
sued if  he  runs  away,  but  the  pur- 
suit must  be  continued  without 
any  long  interval.  A  constable,  in 
execution  of  his  duty,  when  arreat- 


ing  persons  is  entitled  in  difficult 
cases  to  call  on  a  bystander  to  as- 
sist him,  and  the  latter  will  be  in- 
dictable for  refusal,  even  though 
he  is  not  quite  satisfied  that  the 
apprehension  would  be  lawful  {Reg. 
v.  Sherlock,  L.  R.  1  C.  C.  20). 

{h)  See  table  of  fees  at  the  end 
of  the  rules  and  forms  (Nos.  127 
and  128). 

In  the  original  Act  as  introduced 
by  the  Hon.  Wm.  Henry  Draper, 
late  Chief  Justice  of  the  Court  of 
Appeal,  the  clerks  were  remuner- 
ated by  salary  on  a  graduated 
scale,  and  there  are  many  who 
think  that  the  change  from  salary 
to  fees  was  not  a  move  in  the  right 
direction.  The  fee  collector  of  all 
grades  has  a  direct  interest  in  pro- 
moting litigation,  and  in  matters 
connected  with  Division  Courts, 
the  clerk,  if  a  dishonest  man,  has 
peculiar  facilities  in  this  way.  It 
is  believed  that  the  great  body  of 
clerks  would  wdllingly  be  relieved 
of  the  odium  of  the  fee  system,  and 
accept  salaries  on  a  fair  scale  in- 
stead. The  subject,  however,  is 
one  of  considerable  difficulty,  and 
no  one  has  as  yet  suggested  any 
practical  way  of  dealing  with  it 
which  would  be  fair  to  all  parties. 
It  has  been  suggested  that  it  would 
be  well  to  fix  a  certain  sum  on  a 
graduated  scale  according  to  the 
amount  of  the  claim  to  cover  all 
fees  in  a  suit,  up  to  the  hearing. 
This  has  much  to  recommend  it, 
and  would  be  a  convenience  to  the 
public,  as  suitors  would  then  know 
for  certain  what  costs  they  would 
be  incurring.  It  would  also  save 
much  trouble  to  clerks. 

A  great  deal  of  controversy  has 
arisen  about  the  proper  fees  to  be 
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Rules  or  Orders  applicable  to  Division  Courts,  pa»d  by  fee>. 
heretofore  in  force  or  hereafter  to  be  made  by 
the   Board  of  Coun.y   Judges,  and  approved 
under  the  provisions   of  the  two  hundred  and 
thirty-eighth  section  of  this  Act. 

2.  Until  otherwise  provided  by  such  General  Fees  of  Jurors 

^  "^  and  Appraisers. 

Rules  or  Orders,  the  fees  to  be  taken  and 
received  by  Jurors  and  Appraisers  shall  be  as 
follows  (see  C.  S.  U.  C,  c.  19,  ss.  32  &  49  ;  32 
v.,  c,  2:^  s.  22) : 

Each  juror  sworn  in  any  cause  {out  of  the  money  deposited 
with  the  clerk  for  jurors'  fees) Ten  cents. 

To  each  appraiser  during  the  time  actually  employed  in 
appraising  goods  {to  be  paid,  in  first  instance  by  theplain^ 
tiff,  and  allowed  in  costs  of  the  cause). .  Fifty  cents  per  day . 

48.  A  table  of  all  such  fees  shall  be  hung  up  T^bie  of  Fees  to 
in  some  conspicuous  place  in  the  offices  of  the  cierKffi^e" 
several  Clerks.     C.  S.  U.  C,  c.  19,  s.  49. 

49.  The  fees  upon  every  proceeding  shall,  on  Fees  to  be  paid 
or  before  such  proceeding,  be  paid  in  the  first  defendant  in 
instance  by  the   plaintiff,    or   other   party    at 


charged  by  officers  of  the  Division 
Courts  ;  many  charging  what  were 
without  doubt  illegal  and  exor- 
bitant fees.  The  Inspector  of  Divi- 
sion Courts  has  called  attention  to 
some  of  these  overcharges.  There 
are  some,  however,  to  which  he 
takes  exception,  which  would 
seem  to  be  legally  chargeable.  It 
would  be  well  for  the  clerks  and 
bailiffs  in  all  cases  of  doubt  to 
refer  them  for  the  consideration 
of  the  County  Judge,  and  follow 
his  direction,  so  as  to  keep,  if  pos- 
sible, within  the  law,  and  not  sub- 
ject themselves  to  charges  of  ex- 
tortion. 

In  order  to  settle  these  disputes 
and  have  an  authoritative  decision, 


the  Board  of  County  Judges  have 
power,  under  the  '238th  section  of 
the  Act,  subject  to  the  approval  of 
the  Judges  of  the  Superior  Courts 
of  law,  to  settle  all  doubts  which 
may  have  arisen  or  may  arise,  or 
as  to  which  there  have  been  or  may 
be  conflicting  decisions  in  any  of 
the  Division  Courts. 

As  to  forfeiture  of  fees  for  neglect, 
delay,  or  misconduct  on  the  part  of 
clerks  and  bailiffs,  see  section  52, 
and  Rule  98. 

With  a  view  to  assimilate  as 
much  as  possible  the  charges  and 
fees  in  the  several  Courts,  forms  of 
bills  ofcosts,  as  prescribed  forch'rka 
in  the  county  of  Simcoe,  and  some 
forms  of  bills  framed  for  the  guid« 
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whose  instance  the  proceeding  takes  place,  (i) 
C.  S.  U.  C,  c.  19,  s.  50. 
How  enforced  if  50.  If  the  fccs  are  not  paid  in  the  first  in- 
stance by  the  plaintiff  or  party  on  whose  behalf 
such  proceeding  is  to  be  had,  the  payment 
thereof  may,  by  order  of  the  Judge,  be  en- 
forced by  execution  in  like  manner  as  a  judg- 
ment of  the  Court,  by  such  ways  and  means  as 
any  debt  or  damages  ordered  to  be  paid  by  the 
Court  can  be  recovered,  (j)  C.  S.  U.  C,  c.  19, 
s.  51. 


ance  of  bailiffs  by  the  Judges  of 
Oxford  and  Elgin,  are  furnished  in 
the  forms  (see  Form  H).  E very- 
Judge  has  of  course,  in  his  own 
county,  the  right  to  tax  all  costs, 
on  appeal  to  him,  and  the  items  in 
the  forms  given  may  or  may  not 
commend  themselves  to  him ;  at  all 
events,  they  may  prove  useful  for 
reference  on  any  such  appeal. 

(i)  This  and  the  following  sec- 
tion are  designed  for  the  protec- 
tion of  the  clerk.  Of  course  a  clerk 
may,  if  he  chooses  to  run  the  risk, 
commence  and  carry  on  a  suit 
without  receiving  a  deposit  of  the 
fees,  but  he  cannot  be  compelled 
to  do  so.  If  he  does,  and  there 
are  many  cases  in  which  it  would 
be  a  hardship  on  suitors  to  refuse, 
the  clerk  should  not  suffer  for  the 
indulgence,  and  the  next  section  is 
designed  to  prevent,  if  possible, 
any  loss  to  him  thereby. 

It  is  common  in  some  of  the 
large  divisions,  for  the  sake  of 
convenience,  to  fix  a  scale  of  de- 
posits proportioned  to  the  amount 
of  the  claim  to  be  sued,  which 
will  be  sufficient,  in  the  majority 
of  cases,  to  cover  the  costs  of  the 
suit,  up  to  and  inclusive  of  judg- 
ment, adding  something  additional 
for  any  special  circumstance  which 
would  increase  the  costs,  such  as 


mileage,  which  would  seem,  on  re- 
ference to  the  forms  of  bills  of 
costs  given  (see  Form  H),  to  be  the 
only  item  of  increase. 

VVe  have  seen  in  note  {n)  to  sec- 
tion 29,  that  under  the  covenant 
which  a  clerk  is  compelled  to  give, 
his  sureties  are  liable  to  the  bail- 
iff for  fees  for  services  performed 
by  the  latter.  It  is  clear,  there- 
fore, that  clerks  must,  if  they  de-^ 
sire  to  keep  themselves  safe,  insist 
not  only  upon  their  own  fees  being 
j)aid  in,  in  the  first  instance,  but 
the  probable  fees  of  the  bailiff  also. 
The  amount  of  such  deposit  must 
necessarily  be  in  the  discretion  of 
the  clerk. 

It  is  not  a  case  that  often  hap- 
pens, but  a  suitor  sometimes  de- 
sires not  to  proceed  beyond  a  cer- 
tain point  in  a  suit,  and  might 
claim  not  to  be  obliged  to  deposit 
more  than  enough  to  cover  the 
costs  up  to  that  stage.  Should 
the  clerk  accede  to  this  he  would 
not  probably  be  compelled  to  go 
further  until  an  additional  deposit 
should  be  made,  but  it  would  be 
much  safer  for  him  to  establish  a 
scale  of  deposits  and  adhere  to  the 
rule  of  his  office. 

(jj  As  suggested  in  the  last  note, 
this  section  is  apparently  a  sum- 
mary remedy  for  the  benefit   of 
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51.  At  the  time  of  the  issue  of  the  execution,  Baiiirsfeesto 

be  paid  to  Clerk 

the  Bailiff's  fees  thereon  shall  be  paid  to  the  ^efore  execution 

^  issues. 

Clerk,  and  shall  by  him  be  paid  over  to  the 
Bailiff,  upon  the  return  of  the  execution,  (k)  and 
not  before,  but  if  the  Bailiff  does  not  become 


the  clerk,  who  tor  some  reason  or 
another  has  not  exacted  a  deposit 
as  allowed  by  the  previous  section. 
But  probably  the  Judge  would  not 
grant  this  order  without  a  summons 
to  show  cause,  or  till  after  hearing 
the  parties  at  any  sitting  of  the 
Court. 

See  Rule  144. 

The  remedy  by  tliis  section  seems 
to  be  cumulative,  and  the  clerk  can 
probably  maintain  an  action  for  his 
fees.  In  the  Superior  Courts  an 
attorney  has  in  general  a  right  to 
have  his  fees  paid  out  of  any  fund 
in  Court,  and  the  Jiidges  of  Divi- 
sion Courts  would,  as  far  as  possi- 
ble, protect  their  clerks. 

A  form  of  summons  and  exe- 
cution used  in  several  counties, 
and  given  hereafter  (Forms  L,  M), 
will  be  of  use  when  required. 

(k)  The  bailiff  can  have  the 
benefit  of  the  covenant  of  the  clerk 
and  his  sureties  to  recover  the  fees 
here  alluded  to,  as  well  as  fees  for 
other  services  (see  note  {i)  to  sec- 
tion 49,  and  note  {n)  to  section  29). 

The  sum  required  as  fees  to  the 
bailiff  at  the  time  of  the  issue  of 
execution  must  also  go  through 
the  clerk.  There  will  of  course 
be  no  necessity  for  a  further  sum 
being  paid  if  the  original  deposit 
under  sec.  49  is  sufficient  to  cover 
the  costs  referred  to  in  this  section. 

The  bailiff's  fees  are  by  this 
section  very  properly  placed  un- 
der the  control  of  the  clerk,  and 
are  not  to  be  paid  to  the  former 
until  he  returns  the  execution, 
and  then  only  such  fees  as  the 
tariff    allows,    the    clerk    being 


bound  to  see  that  the  bailiff  gets 
his  proper  fees  and  no  more.  To 
carry  out  the  system  evidently 
contemplated  by  the  Act,  the 
bailiff  should,  after  he  has  made 
the  debt  and  costs  on  an  execu- 
tion, at  once  pay  the  whole  amount, 
including  the  sum  he  has  made 
for  his  own  costs,  to  the  clerk, 
and  at  the  same  time  hand  the 
latter  a  bill  of  his  fees,  giving  the 
items,  which  the  clerk  will  tax, 
and  return  him  the  amount  of  the 
bill  as  taxed,  if  not  forfeited  under 
section  52.  The  clerk  should 
in  no  case  allow  a  bailiff  to  settle 
his  fees  with  the  debtor,  or,  for 
that  matter,  with  the  plaintiff 
either. 

*Clerks,  in  certifying  the  bailiff's 
return  (as  provided  in  Rule  94), 
guarantee  the  correctness  of  the 
bailiff's  fees,  and  if  they  have  over- 
paid them,  would  no  doubt  be 
liable  to  the  party  out  of  whose 
pocket  the  overcharge  came. 

It  often  occurs  that  a  settle- 
ment is  made  between  the  partieg 
after  the  issue  of  execution,  but 
before  sale.  In  such  case,  the 
bailiff  has  still  a  right  to  look  to 
the  clerk  for  his  fees  actually 
earned  up  to  the  time  of  settle- 
ment. If  the  clerk  has  neglected 
to  take  the  necessary  deposit,  he 
may  find  himself  in  a  false  posi- 
tion. It  is  desirable  in  every  way 
that  clerks  should  get  these  fees 
in  advance  ;  by  doing  so  they  will 
prevent  loss  to  themselves,  keep 
themselves  independent  of  their 
bailiffs,  and  benefit  suitors  whe- 
ther creditors  or  debtors. 
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entitled  to  any  part,  or  becomes  entitled  to  a 
part  only,  of  such  fees,  the  whole  or  surplus 
shall  on  demand  be  by  the  Clerk  repaid  to  the 
plaintiff  or  party  from  whom  the  fees  were 
received.     C.  S.  U  C,  c.  19,  s.  52. 

62.  If  the  Bailiff  neglects  to  return  any  pro- 
cess or  execution  within  the  time  required  by 
law,  he  shall  for  each  such  neglect  forfeit  his 
fees  thereon,  (kk)  and  all  fees  so  forfeited  shall 
be  held  to  have  been  received  by  the  Clerk,  who 
shall  keep  a  special  account  thereof,  and  ac- 
count for  and  pay  over  the  same  to  the  County 
And  such  fees  to  <^^own  Attomcy,  to  be  by  him  paid  over  to  the 
lund^''"'^^'''  Provincial  Treasurer,  to  form  part  of  the  Con- 
solidated Eevenue  Fund.  (/)  C.  S.  U.  C,  c.  19, 
s.  53. 


Bailiff  to  forfeit 
fees  if  he  neg- 
lects to  return 
•writ. 


See  Rule  98. 


{kJc)  The  "time  required  by  law" 
for  the  return  of  executions  is 
"within  thirbydays  from  the  date 
thereof,"  as  provided  by  section 
163.  See  a  discussion  in  notes  there- 
to as  to  whether  any  action  can  be 
taken  on  a  writ  after  return  day, 
and  as  to  the  mode  of  renewing 
writs. 

By  Rule  98,  a  forfeiture  of  "  all 
fees  in  such  suit "  results,  in  case 
the  proceedings  therein  are  hin- 
dered or  delayed  by  the  neglect  or 
misconduct  of  the  bailiff. 

(l)  As  these  fees  go  to  the  Gov- 
ernment, no  discretion  can  be  used 
by  the  clerk  as  to  their  forfeiture. 
Such  fees  as  the  bailiff  would  have 
been  entitled  to  in  case  he  had 
done  his  duty  as  by  law  required, 
must,  in  case  of  his  default,  be 
paid  as  directed  by  th«  statute  ; 
and  if  they  have  not  iieen  retained 
by  the  clerk,  he  is  personalJy  re- 
sponsible for  them,  and  must  ac- 
count for  them  and  pay  them  over. 


A  return  of  all  such'  forfeited  fees 
was,  during  the  last  session  of  the 
Provincial  Legislature,  ordered  to 
be  laid  before  the  House  (see  sec- 
tion 234). 

By  section  221,  the  bailiff  is  lia- 
ble to  an  action  for  not  returning 
an  execution  within  three  days 
after  the  return  day.  If,  however, 
he  does  not  return  it  within  thirty 
days  from  the  date  of  the  writ,  as 
he  is  thereby  commanded,  he  for- 
feits his  fees  on  it,  and  the  clerk 
must  withhold  them. 

Again,  by  Rule  90,  the  bailiff  is 
bound  to  make  a  return  to  the 
clerk  within  six  days  after  the  ser- 
vice of  a  summons.  Failing  so  to 
do,  he  not  only  forfeits  the  ten 
cents  allowed  him  for  making  the 
return  in  time,  but  also  his  fees  for 
the  service.  'I  he  same  holds  good 
with  foreign  summonses  (see  Rule 
81). 

It  is  not  stated  when  the  clerk 
is  to  pay  over  these  forfeited  fees 


Sec.  53.] 


JURISDICTION. 


39 


JURISDICTION   OF  DIVISION   COURTS,  (m) 

53.  The  Division  Courts  shall  not  have  juris-  cases m  which 
diction  in  any  of  the  following  cases  : 


to  the  County  Attorney  ;  but  the 
neglect  to  do  so  at  least  once  a  year 
(if  not  required  to  do  so  oftener) 
would  very  likely  involve  him  in 
trouble. 

(m)  It  may  be  necessary  either 
to  compel  Judges  of  inferior  courts 
to  perform  a  duty  imposed  upon 
them  by  statute,  and  thereby 
make  them  act  up  to  their  juris- 
diction, or,  on  the  other  hand,  it 
may  be  necessary  to  prevent  them 
from  proceeding  in  a  cause  which 
is  beyond  their  jurisdiction.  In 
the  former  case  the  remedy  would 
be  by  writ  of  mandamus,  and  in 
the  latter  by  writ  of  prohibition. 

The  discussion  of  these  modes 
of  procedure  is  more  conveniently 
placed  in  a  separate  chapter,  to 
be  found  in  the  Appendix.  This 
chapter  treats  as  well  of  these  writs 
as  of  the  writ  of  certiorari  (see 
section  61),  and  speaks  of  their 
nature,  the  cases  where  they  can  or 
cannot  be  invoked,  and  gives  some 
practical  instructions  and  forms 
which  will  be  of  use  to  practi- 
tioners. 

Statutes  regulating  the  practice 
and  procedure  of  a  Court  apply  only 
to  matters  within  its  jurisdiction, 
and  cannot  be  called  in  aid  to  give 
jurisdiction  when  it  is  in  question 
{Ahrtns  v.  McGilligat,  23  C.  P.  171). 
If  a  defendant  suffers  judgment 
to  go  against  him  by  default  in  a 
Division  Court  suit,  he  cannot 
afterwards,  when  seeking  redress 
for  a  trespass  in  seizing  goods 
under  an  execution  in  such  suit, 
dispute  the  jurisdiction  of  the 
Court  which  gave  the  judgment. 
Sir  John  Robinsox,  C.  J.,  said, 
in  delivering  the  judgment  of  the 
Court  in  Graham  v.  Smart  et  al., 


18  U.  C.  R.  482:  "If  the  want 
of  jurisdiction  was  apparent  upon 
the  proceedings,  then  it  would  be 
open  for  him  to  question  the  right 
upon  any  steps  taken  upon  a  pro- 
ceeding in  that  manner  as  being 
coram  non  jud'ice,  but  I  do  not 
think  he  can  question  the  jurisdic- 
tion by  bringing  evidence  to  dis- 
pute the  place  where  the  cause  of 
action  arose  after  he  has  acquiesced 
in  it  by  suffering  judgment  by  de- 
fault." He  should  have  appeared  to 
the  summons  and  raised  the  ques- 
tion then,  or  applied  for  a  prohibi- 
tion. 

Two  recent  decisions  are  to  the 
same  etfect.  In  these  cases  it  was 
stated  that  where  nothing  appears 
on  the  face  of  the  proceedings  to 
show  a  want  of  jurisdiction,  and 
the  objection  only  arises  on  the 
showing  of  certain  facts  as  to  resi- 
dence of  the  defendant  and  as  to 
local  origin  of  the  cause  of  action, 
it  is  discretionary  to  prohibit  fur- 
ther proceedings  when  the  objec- 
tion is  not  taken  until  after  judg- 
ment {Rohertsonx.  Cormvell,  7  Prac. 
R.  297  ;  Archibald  v.  Bushey  et  al. , 
ib.  304  ;  see  also  Lord  Mayor  of 
London  v.  Cole,  7  T.  R.  583). 

A  party  not  raising  the  question 
of  jurisdiction  on  the  fust  trial  of 
a  case  in  the  Division  Court  is  not 
prohibited  from  raising  the  ques- 
tion upon  the  second  trial,  a  new 
trial  having  been  granted  [Dead- 
man  V.  Agriculture  and  Arts  Asso- 
ciation, 6  Prac.  R.,  176). 

The  moment  it  is  apparent, 
either  on  the  face  of  the  summons 
or  particulars,  or  in  the  course  of 
the  trial,  that  the  Court  has  no 
jurisdiction,  the  Judge  can  make 
no  order  as  to  costs  or  otherwise  ; 
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Court  has  no 
jurisdiction. 


1.  Actions  for  any  gambling  debt  (n)  ;  or 

2.  Actions   for   spirituous    or    malt    liquors 
drunk  in  a  tavern  or  ale-house  ;  or 


there  is  an  end  of  the  matter,  so 
far  as  the  Court  is  concerned 
{Irazer  v.  Father  gill  14  C.  B.  298  ; 
Laioford  v.  Partrkhje,  26  L.  J. 
N.  S.,  Ex.  147  ;  Hopper  v.  War- 
burton,  7  L.  T.  Rep.  N.  S.,  722  ; 
Powley  V.  Whitehead,  16  U.  C.  R. 
589  ;  Wetherall  v.  Garlow,  30  U. 
C.  R.  1 ;  Fair  et  al.  v.  McCrow, 
31  U.  C.  R.  599).  But  if  there 
are  several  distinct  causes  of  action 
in  the  one  suit,  each  of  which 
would  require  a  separate  count  in 
a  declaration  if  the  action  were 
brought  in  a  Superior  Court,  but 
one  of  which  causes  of  action  is 
not  within  the  Division  Court 
jurisdiction,  it  is  conceived,  on  the 
authority  of  Fitzsimmons  v.  Mcln- 
tyre,  5  Frac.  R.  119,  that  an  appli- 
cation might  be  made  to  strike  out 
of  the  summons  that  part  of  the 
claim  as  to  which  there  is  no  juris- 
diction, and  proceed  with  the  rest. 
But  the  Judge  could  not  by  amend- 
ing the  particulars  (which  would 
be  an  act  assuming  jurisdiction 
when  none  at  such  time  existed), 
give  jurisdiction  {Hopper  v.  War- 
burton,  ante). 

A  defendant  often  asks  his  costs 
where  a  case  is  thrown  out  for  want 
of  jurisdiction.  As  this  cannot  be 
granted,  it  would  be  well  for  a  de- 
fendant always  to  file  a  plea  show- 
ing the  objection  ;  for  if  it  appear 
on  the  face  of  the  pleadings  that 
there  is  no  jurisdiction,  the  defend- 
ant need  not  appear  (see  Form  P). 

It  is  an  old  maxim  that  "con- 
sent cannot  give  jurisdiction,"  and 
though  this  is  undoubted  law,  the 
judges  have  ingeniously  evaded  the 
force  of  it  in  certain  cases  by  a 
theory  of  "acquiescence  "  which  is 
spoken  of  in  several  late  decisions 
which  are  discussed  hereafter  when 


dealing  with  the  subject  of  prohibi- 
tion. 

It  is  hardly  necessary  to  say 
that  clerks  cannot  assume  to  them- 
selves  the  right  to  judge  as  to 
whether  a  claim  brought  to  them 
for  suit  is  or  is  not  within  the 
jurisdiction.  At  the  same  time,  it 
would  be  quite  proper  for  them  in 
the  plain  case  of  an  ignorant  suitor* 
seeking  to  collect  a  debt  exceeding 
the  extreme  jurisdiction  of  $100, 
to  explain  to  him  that  this  could 
only  be  done  by  abandoning  the 
excess. 

The  question  of  jurisdiction  will 
hereafter  be  noticed,  as  we  pro- 
ceed, under  the  following  heads  : 

1.  With  reference  to  the  subject 
matter  of  the  suit  intended  to  be 
brought  (see  sees.  53,  54,  55,  56). 

2.  With  reference  to  the  amount 
claimed  (see  sees.  54,  207). 

3.  With  reference  to  locality  or 
division  in  which  the  suit  should 
be  brought  (see  sees.  62,  63,  64, 
65,66,  193,  207,  216). 

4.  With  reference  to  the  parties 
to  the  suit  (see  sees.  53  (7),  57, 
58.  65,  66,  77). 

5.  With  reference  to  other  per- 
sons not  parties  to  the  suit  (see 
sec.  99,  as  to  witnesses  ;  sees.  147, 
185.  186,  as  to  clerks  and  bailiffs  ; 
and  sees.  182,  183,  184,  as  to  the 
public  generally). 

See  further,  as  to  when  writs  of 
prohibition  will  be  granted  on  the 
ground  of  want  of  jurisdiction  and 
of  acquiescence  therein  by  defend- 
ant, the  chapter  on  prohibition  in 
the  Appendix. 

(n)  That  is,  irrespective  ol  whe- 
ther such  debt  is  recoverable  or 
not  in  any  other  Court.  Gambling 
at  common  law  was  not  unlawful, 
though  certain  games  were  pro- 
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3.  Actions  on  notes  of  hand  given   wholly  see  Rule  lu. 
or  partly  in  consideration  of  a  gambling  debt  or 

for  such  liquors  ;  (nn)  or 

4.  Actions  of  ejectment  or  actions  in  which 
the  right  or  title  to  any  corporeal  or  incorporeal 
hereditaments,  (o)  or  any  toll,  custom,  or  fran- 
chise comes  in  question  ;  or 


hibited  ;  as  also  wagers  contrary  to 
public  policy  or  public  morality. 
It  is  more  difficult  to  say  what  is 
not  meant  than  what  is,  by  the 
words  "gambling  debt."  They 
do  not  include  every  claim  con- 
nected with  or  arising  out  of  a 
gambling  transaction  ;  and  so  in 
Kelly  V.  GafiiC]/,  8  U.  C.  L.  J.  50, 
it  was  held  by  Macdonald,  Co.  J. , 
that  a  suit  may  be  brought,  not- 
withstanding this  section,  against 
a  stakeholder  for  money  deposited 
with  him  as  a  bet.  The  words  ma}'^ 
perhaps  be  shortly  defined  to  mean 
a  claim  to  money  dejjending  on  the 
result  of  a  game  or  race,  in  which 
the  plaintiff  and  defendant  are  in- 
terested as  principals  (see  Kelly  v. 
Ga/ney,  ante,  and  an  article  in  1 
C.  L.  J.,  p.  169). 

(Tin)  A  "note  of  hand"  is  gener- 
ally understood  to  mean  what  is 
more  technically  called  a  promis- 
sory note.  It  would  probably  in- 
clude a  bill  of  exchange,  an  order 
for  payment  of  money,  a  due  bill, 
an  I  0  U,  or  any  memorandum  or 
note  in  writing,  purporting  to 
make  the  person  executing  it  re- 
sponsible for  money,  or  bind  him 
to  do  or  perform  certain  acts  or 
things,  whether  in  labour  or  money. 

Rule  124  declares  that  "the 
Court  has  no  jurisdiction  to  try  an 
action  upon  a  note  of  hand,  whether 
brought  by  the  payee  or  any  other 
person,  the  consideration,  or  any 
part  of  the  consideration  of  which, 
was    any  gambling    debt,    or    for 


spirituous  or  malt  liquors,  or  other 
like  liquors,  drunk  in  a  tavern  or 
ale-house."  From  which  it  would 
appear  that  it  is  not  intended  that 
the  general  rule  of  law — that  an 
illegality  m  the  consideration  of  a 
note  does  not  affect  the  rights  of  a 
bona  fide  holder  for  value  without 
notice — should  apply,  so  as  to  put 
such  a  holder  in  a  different  position 
from  the  payee  as  to  his  rijjht  to  sue 
in  a  Division  Court. 

Should  it  be  desired  to  collect  a 
"  note  of  hand  "  tainted  with  such 
consideration,  it  must  be  recovered, 
if  at  all,  by  some  other  tribunal. 

(o)  A  hereditament  is  an  estate, 
of  whatsoever  duration  or  quality, 
which  is  carved  out  of  the  mherit- 
ance.  It  is  a  more  comprehensive 
expression  than  either  lands  or 
tenements,  and  includes  both  of 
these  as  well  as  whatsoever  may  be 
inherited  (2  Black.  17).  A  corpo- 
real hereditament  is  something  sub- 
stantial and  permanent,  and  con- 
sists of  what  is  generally  known  as 
land,  including  buildings  thereon. 
An  incorporeal  hereditament  is  a 
right  issuing  out  of  a  thing  corpo- 
rate, whether  real  or  personal,  or 
concerning,  or  annexed,  or  exercis- 
able within  the  same  (Co.  Litt.  19, 
20),  and  includes  rents,  annuities, 
commons,  ways,  dignities,  offices, 
and  franchises. 

The  words  used  in  the  Act  of 
1850  (13  &  14  Vict.,  can.  53,  sec. 
23),  to  limit  the  jurisdiction  of 
Division   Courts   with   respect   to 
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Cases  in  which 


5.  Actions  in  which  the  validity  of  any  de- 


land,  were,  "No  action  shall  be 
brought  or  tried,  &c. ,  for  any  cause 
involving  the  right  or  title  to  real 
estate,"  The  words  of  the  Division 
Courts  Extension  Act  of  1853  (16 
Vict.,  cap.  177,  sec.  l)were,  .*'or 
of  any  action  of  ejectment,  or  in 
which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  &c., 
shall  be  brought  in  question,"  the 
same  as  the  words  used  in  the 
English  County  Courts  Act.  The 
words  used  in  our  County  Courts 
Act  are,  "  in  which  the  title  to 
land  shall  be  brought  in  question." 
The  cases  on  that  Act  are  not, 
therefore,  conclusive  as  to  this, 
which  both  speaks  of  actions  of 
ejectment,  and  uses  the  word 
"right"  in  addition  to  "title." 

In  the  case  of  OverhoU  v.  Paris  ds 
Dundas  Road  Co. ,  7  C.  P.  293,  the 
phrases  "when  the  title  to  land 
shall  be  brought  in  question,"  and 
"in  which  the  title  to  any  corporeal 
hereditament  shall  be  brought  in 
question,"  were  treated  as  having 
the  same  meaning.  The  section 
before  us,  however,  uses  the  word 
"right"  in  addition  to  "title." 
The  introduction  of  this  word 
would  seem  to  point  to  something 
more  than  a  pure  question  of  title. 

Latham  v.  Spedding,  17  Q.  B. 
440  ;  15  Jur.  576,  establishss  that 
the  plea  of  "  not  possessed,"  in  an 
action  of  trespass,  q.  c.  /.,  does  not 
necessarily  raise  a  question  of  title 
within  the  meaning  of  the  Imperial 
Statute  of  9  &  10  Vict.,  cap.  95, 
sec,  58  ;  :i  iid  Lord  Campbell  inti- 
mated that  a  question  of  simple 
possession  could  be  tried  in  a 
County  (Division)  Court  (see  also 
Caghey  v.  McGov,  1  Cr.  &  Dix, 
C.  'C.  290).  If  tiie  word  "  right," 
which  is  not  used  in  the  English 
Act,  can  be  said,  as  one  of  its 
meanings  within  the  section,  l.o 
signify  possession,  it  would  follow 


that  Division  Courts  have  no  juris- 
diction in  any  action  where  the 
possession  of  lands  comes  in  ques- 
tion. This,  it  is  submitted,  is  the 
true  construction  of  the  Act. 

A  contention  arose  in  Bradshaw 
V.  Duffy,  4  Prac,  R ,  50,  as  to  whether 
a  Division  Court  had  jurisdiction 
on  a  question  as  to  the  right  of 
one  of  the  parties  to  the  rails  in 
a  certain  fence  which  divided  their 
property,  which,  however,  it  was 
agreed  should  be  moved  to  the  cor- 
rected division  line  between  them, 
A  ]>rohibition  was  refused,  as  it 
did  not  appear  that,  in  the  view  of 
the  parties,  it  was  intended  that 
the  rails  should  become  part  of  the 
freehold. 

In  order  to  deprive  a  Court  of 
jurisdiction,  it  must  be  proved 
affirmatively  that  the  title  does 
bond  fide  come  in  question  at  the 
trial,  and  the  Judge  has  power  to 
take  evidence  on  this  point.  It  is 
not  sufficient  that  the  title  may 
come  in  question,  or  that  the  party 
objecting  to  the  jurisdiction  as- 
serts that  it  will  {Lilley  v.  Har- 
vey, 17  L.  J.  N,  S,  357  Q.  B.  ;  5 
D.  &  L.  648  ;  Lloyd  v.  Jones,  17 
L.  J.  N.  S.  206,  C.  P,;6C.B,  81; 
Latham  v.  Spedding,  ante;  Over- 
holt  V,  Paris  <k  Dundas  Road  Co., 
ante).  And  the  rule  is  the  same 
even  when  the  question  of  title 
comes  up  incidentally  during  the 
progress  of  the  cause  {Trainor  v, 
Holcombe,  7  U.   C.  R,  548), 

But  the  rule  is  different  in  the 
trial  of  interpleader  issues,  for  it 
has  been  decided  that  in  such  cases 
a  Judge  may  decide  upon  the  ques- 
tion of  property  in  goods,  even 
though  the  inquiry  may  involve 
the  title  to  land  {Munsie  v.  Mc- 
Kinley,  15  C.  P.  50  ;  1  L.  C,  G,  8.) 

In  an  action  by  a  landlord  against 
his  tenant  the  latter  is  estopped 
from  denying  his  landlord's  title, 
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vise,  bequest  or  limitation  under  any  will  or  the  court  has  no 

'         ^  ,1.  IX  jurisdiction. 

settlement  may  be  disputed  ;  (p)  or 

6.  Actions  for  malicious  prosecution,  libel,  (^^) 
slander,  criminal  conversation,  seduction  or 
breach  of  promise  of  marriage  ;  or 

7.  Actions  against  a  Justice  of  the  Peace  for 
anything  done  by  him  in  the  execution  of  his 
office,  if  he  objects  thereto,  (q)  C.  S.  U.  C,  c. 
19,  s.  54. 

54.  The  Judge  of  every  Division  Court  may  cases  in  which 


and  cannot,  as  against  him,  set  up 
any  claim  of  title.  If  the  defend- 
ant let  another  into  possession  of 
the  premises  voluntarily,  he  is  still 
estopped  ;  but  if  he  is  evicted  by 
title  paramount,  he  is  not  [Emery 
V.  Barnet,  4  U.  C.  L.  J.  212  ;  4  Jur. 
N.  S.  634  ;  Macara  v.  Morrish, 
11  C.  P,  74)  ;  and  so  if  a  third 
party  becomes  entitled  to  the  re- 
version and  agrees  to  release  the 
tenant  upon  receiving,  and  does  re- 
ceive, possession  from  him  (Camp- 
bell v.  Daimlson,  19  U.  C.  R.  222). 

Want  of  space  prevents  any  more 
extended  reference  to  the  cases 
decided  under  this  and  analogous 
statutes.  Many  of  them  will  be 
found  collected  in  Vol.  VI.,  p.  145, 
of  the  Upper  Canada  Law  Journal, 
and  in  bouks  on  the  English  County 
Courts  Act. 

{}))  "May  be  disputed,"  i.e. 
might  be  disputed,  or  may  be  in 
dispute.  From  the  use  of  the  words 
"  may  be  disputed."  and  comparing 
them  with  the  words  "  comes  in 
question, "  as  used  with  reference  to 
title  to  land,  it  may  be  inferred 
that  the  Court  will  not  liave  juris- 
diction in  any  case  so  soon  as  it 
appf^ars  that  the  (-ause  of  action 
may  depend  u])on  the  validity  of  a 
devi.se,  without  any  proof  that  it 
does  so  depend. 


[pp)  In  Hopper  v.  Warbitrton, 
7  L.  T.  Rep.  N.  S.  722,  the  particu- 
lars attached  to  a  County  [Division] 
Court  summons  were  as  follows  : 
'  *  To  damages  sustained  by  me  by 
reason  of  your  making  a  false 
charge  of  stealing  a  tobacco-pouch 
and  silk  pocket-handkerchief,  at 
the  Clerkenwell  Police  Court,  and 
loss  of  character."  On  an  applica- 
tion for  a  prohibition,  the  Judge 
(Mellor)  said  that  the  plaintiff's 
contention  that  the  plaint  was  in 
effect  for  false  imprisonment  could 
not  be  sustained  ;  that  it  pointed 
either  to  malicious  prosecution  or 
libel. 

The  words  used  in  this  sub  section 
signify  such  well  known  forms  of 
action,  that  it  is  not  necessary  to 
enlarge  upon  them. 

[q)  Sec.  12  of  Rev.  Stat.,  cap.  73, 
points  out  the  time  and  manner  in 
which  the  objection  is  to  be  made, 
viz. :  "If  within  six  days  after  be- 
ing served  with  a  notice  of  any  such 
action,  such  Justice,  or  his  attorney 
or  agent,  gives  a  written  notice  to 
the  })laintiff  in  the  intended  action 
that  he  objects  to  being  sued  in 
such  County  or  Division  Court  for 
such  cause  of  action,  no  ])roceed- 
iuL^s  sliall  afterwards  be  had  in  any 
such  Court  in  any  such  action," 
&c. 
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the  Court  has 
jurisdiction. 


hold  plea  of,  and  may  hear  and  determine  in  a 
summary  way,  for  or  against  persons,  bodies 
corporate  or  otherwise : 

1.  Personal  actions  (r)  where  the  amount  {rr) 
claimed  dees  not  exceed  forty  dollars  ;  (s)  and 


{?')  Personal  actions  are  those 
whereby  a  man  either  claims  the 
specific  recovery  of  a  debt  or  per- 
sonal chattel,  or  satisfaction  in 
damages  for  some  injury  done  to 
his  person  or  property  (Ins.  4,  6, 
15). 

The  forms  of  personal  actions  in 
use  are  debt,  covenant  and  assumpsit, 
founded  on  contract ;  and  detinue, 
trover,  tresj)ass,  trespass  on  the  case, 
and  replevin  founded  on  tort,  i.e., 
such  wrongs  as  do  not  fall  within 
breaches  of  contract. 

Debt  lies  for  the  recovery  of  a 
sum  of  money  certain. 

Covenant,  when  redresfs  in  dam- 
ages is  sought  for  the  breach  of  an 
agreement  by  deed. 

Assumpsit  is  the  remedy  assigned 
by  law  for  the  breach  of  a  contract 
not  under  seal. 

Detinue  lies  when  the  object  is 
to  recover  a  chattel  unlawfully  de- 
tained. It  seems  to  be  the  better 
opinion  that  an  action  of  this  nature 
may  be  brought  in  a  Division 
Court  (see  Wickham  v.  Lee,  12 
Q.  B.  521  ;  1  Cox  &  Mac.  119  ; 
Taylor  v.  Addyman,  22  L.  J.  C.  P. 
94  ;  Lucas  v.  Elliott,  9  U.  C.  L.  J. 
147.) 

Trover  lies  to  recover  damages 
for  the  wrongful  conversion  of 
plain ti  If 's  goods. 

In  Ginn  v.  Scott,  llJU.  C.  R.  542, 
the  Court  inclined  to  the  opinion 
that  trover  for  a  deed  would  not  lie 
in  a  Division  Court.  But  would  it 
not  lie  for  the  paper  or  parchment 
upon  which  the  deed  was  written  ? 

Tresjjass  lies  when  the  plaintiff 
claims   damages  for  an  injury  ac- 


companied with  actual  or  implied 
force.  It  may  be  either  trespass 
vi  et  armis,  with  force  and  arms,  as 
a  battery  or  imprisonment  ;  quare 
clausum  /regit,  breaking  into  an  en- 
closed place  ;  or  de  bonis  asportatis, 
seizing  and  taking  away  goods. 

Trespass  on  the  case  lies  in  every 
case  of  damage  to  person  or  pro- 
perty not  included  in  tresjyass. 

Replevin  is  the  re-delivery  by  the 
sheriff  or  bailiff,  as  the  case  may  be, 
to  the  owner,  of  goods  unlawfully 
detained,  or  unlawfully  taken  and 
detained,  or  distrained.  Jurisdic- 
tion was  given  to  Division  Courts 
in  replevin  by  the  23  Vict.,  cap.  45. 
The  Act  is  given  in  full  in  the  Ap- 
pendix (see  also  sec.  56  and  note  (a). 

i^rr)  It  will  be  observed  that 
since  the  first  edition  of  this  work 
was  issued,  the  words  "debt  or 
damages  claimed,"  used  in  section 
55  of  the  Act  then  in  force,  have 
been  changed  by  the  Commission- 
ers for  revising  the  statutes  to 
"amount  claimed."  This  differ- 
ence must  be  borne  in  mind  when 
speaking  of  the  question  of  juris- 
diction in  the  next  note. 

[s)  As  we  have  said,  the  words  of 
the  statute  are  "amount claimed," 
and  not  "  debt  or  damages  claim- 
ed." In  discussing  the  extent  of 
the  jurisdiction  under  this  sub- 
section, it  will  be  necessary  to  find 
the  meaning  of  the  words  "amount 
claimed  " — wherein  and  to  what 
extent  they  differ,  if  at  all,  from 
the  words  used  in  the  former  Act, 
and  for  this  purpose  to  ascertain, 
as  far  as  may  be  necessary  for  the 
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purpose  of  the  argument,  the  mean- 
ing attachable  to  the  words  used 
in  the  repealed  statute.  It  will  be 
more  convenient  to  begin  with  the 
last  proposition,  that  is  to  say, 
the  meaning  of  the  words  '  *  debt 
or  damages  claimed." 

It  will  be  noticed  that  under  13 
&  14  Vict.,  cap.  53,  sec.  23,  the  Di- 
vision Courts  had  jurisdiction  over 
all  claims  and  demands  whatso- 
ever of  debt,  account,  breach  of 
contract,  covenant,  or  money  de- 
mand up  to  £25,  "  and  in  all  torts 
to  personal  chattels,  to  and  includ- 
ing the  amount  of  ten  pounds." 
16  Vict.,  cap.  177,  sec.  1,  recited 
the  expediency  of  extending  the 
provisions  of  the  former  Act  to  all 
personal  actions  (with  certain  ex- 
ceptions) not  exceeding  £10,  and 
gave  jurisdiction  in  "all  personal 
actions  where  the  debt  or  damages 
claimed  is  not  more  than  £10." 

The  object  of  the  16  Vict.,  cap. 
177,  was  to  increase  and  not  to 
diminish  the  jurisdiction  of  the 
Courts,  and  to  give  them  jurisdic- 
tion in  certain  cases  where  before 
they  had  none  ;  and  it  was  fairly 
presumable  that  any  case  which 
before  that  statute  could  have  been 
brought  up  to  the  amount  of  £25, 
could  still  have  been  so  brought. 

Almost  the  only  authority  touch- 
ing the  words  "debt  or  damages 
claimed  "  was  that  of  Morris  v. 
Cameron,  12  C.  P.  422,  and  it  will 
not  be  out  of  place  to  quote  it 
fully.  It  was  an  action  brought 
for  the  recovery  of  the  costs  of  a 
suit  brought  by  the  same  plaintiff 
against  a  different  defendant  in  the 
County  Court  of  the  United  Coun- 
ties of  York  and  Peel.  The  defend- 
ant subsequently  promised,  on  be- 
half of  the  defendant  in  the  County 
Court  suit,  to  pay  to  the  plaintiff 
his  costs  of  that  suit.  The  declara- 
tion set  out  the  promise,  the  breach, 
and  averred  that  the  County  Court 
suit  was  not  of  the  proper  compe- 
tency of  the  Division  Court.     The 


plea  set  out  the  fact  of  the  action 
having  been  brought  for  the  breach 
of  a  warranty  of  a  horse,  and  that 
only  fifty  dollars  were  recovered, 
and  alleged  that  the  action  could 
have  been  brought  in  the  Division 
Court.  The  plaintiff  demurred  to 
this  on  the  ground  that  the  action 
was  of  the  proper  competency  of 
the  County  Court.  Draper,  C.  J., 
said  (speaking  of  the  sections  as 
they  then  stood):  "I  think  the 
54th  sec.  of  the  Division  Courts 
Act  has  nothing  to  do  with  this 
case,  for  that  points  out  the  cases 
where  the  Courts  have  no  jurisdic- 
tion at  all.  Here  the  jurisdiction, 
as  to  the  mere  cause  of  the  action, 
is  undeniable,  provided  the  amount 
is  not  too  large,  and  therefore  the 
question  arises  whether  it  comes 
within  the  first  or  second  sub-sec- 
tions of  sec.  55.  If  the  former,  as 
a  personal  action,  where  the  debt 
or  damage  do  not  exceed  $40,  then 
the  action  is  properly  brought  in 
the  County  Court.  If  the  latter, 
as  a  claim  and  demand  of  debt  ac- 
count or  breach  of  contract,  &c., 
then  defendant  is  entitled  to  judg- 
ment. But  for  the  word  '  debt'  in 
the  first  sub-section,  it  might  be 
argued  that  the  words  personal  ac- 
tions there  used  meant  that  class 
of  actions  to  which  the  old  maxim 
actio  personalis  moritur  cum  per- 
to7id  applied.  It  is  not  easy  to 
point  out  a  personal  action  of  debt 
to  which  the  second  sub-section 
would  not  apply.  The  English 
County  Courts  Act  enacts  that 
*  all  pleas  of  personal  actions,  when 
the  debt  or  damage  is  not  more 
than  £20  (afterwards  extended  to 
£50),  whether  on  the  balance  of 
account  or  otherwise,  may  be  hold- 
en  in  the  County  Court,'  and  then 
follow  certain  exceptions.  I  take 
it  that  there  is  no  doubt  an  action 
for  breach  of  warranty,  within  the 
limited  amount,  would  lie  in  the 
County  Court  in  England.  The 
case  of  Arig  v.  Orchard,  30  L.  J. 
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Ex.  21  ;  3  L.  T.  N.  S.  443,  seems 
corK;lu-iive  on  this  jioiut.  In  my 
opinio  I  as  to  thisp  u  it  the  listen  l- 
ant  is    nrit  ed  Co  ju<liiiii<-nt. " 

This  (iecisioii  coutinued  thi-  opin- 
ion expn'ssedon  tlie  same  jioiiit  ity 
fclie  learned  Judge  of  the  Oounty 
Court,  and  may  b-  said  practical- 
ly to  have  decided  that  Division 
Courts  had  jurisdiction  in  all  ))er- 
sonal  actions  within  the  scope  of 
that  Act,  vvh'Te  the  amount  did 
not  exceed  -^100,  except  in  actions 
for  torts,  which  appeared  to  be  the 
only  class  of  actions  within  the  sta- 
tute not  covered  by  the  second  sub- 
section. 

This  was  the  conclusion  arrived 
at  by  the  author  in  the  first  edition 
of  this  book,  and  we  must  now  see 
whether  the  change  in  the  words 
has  in  anv  way  extended  the  scope 
of  this  su^D-section,  and  so  limited 
the  jurisdiction  under  the  second 
sub-section.  It  is  thought  that  the 
contrary  is  the  fact. 

The  difficulties  in  placing  a  rea- 
sonable construction  upon  the  two 
sub-sections  of  the  old  Act  have 
been  in  a  measure  removed  by  the 
use  of  the  word  "amount."  "Debt 
and  damages"  certainly  covered 
every  claim,  whether  of  a  certain 
or  uncertain  character,  but  tliey 
caused  confusion  in  that  they  were 
similar  to  the  expressions  used  in 
the  second  sub-section.  The  use  of 
the  word  "amount"  does  not  pre- 
sent that  difficulty,  and  seems  to 
make  more  clear  than  before  that 
the  test  as  to  whether  $40  or  $100 
would  in  any  particular  case  be 
the  limit,  is  not  whether  it  would 
come  within  the  first  sub-section, 
but  whether  it  could  not  reason- 
ably be  placed  under  one  of  the 
classes  of  cases  mentioned  in  the 
second  sub-section,  which,  it  will 
be  noticed,  covers  every  claim  for 
debt,  account,  or  breach  of  con- 
tract or  covenant,  whether  payable 
in  money  or  otherwise. 

This  brings  us  to  the  case  of  In 


re  Rumble  v.  Wilson,  5  Prac.  R.  38 ; 
5  L.  C  G.  58,  whjidi,  howeve», 
was  deci  led  uiifler  the  old  Act, 
and  helps  -o  define  the  line  wh^re 
Contract  ends  and  tort  begins. 
The  plaintilf  charged  that  the 
def'  ndant  hired  of  the  p  aintilf  a 
horse  to  g<i  from  A  to  B  and  back, 
and  agreed  to  take  good  care  of 
him  as  a  bailee,  and  averred  that 
the  defendant  so  carelessly  drove 
the  horse  that  it  was  killed,  ant 
that  damage  was  done  to  the  ex- 
tent of  $85.  The  case  was  tried 
by  a  jury,  and  verdict  given  for 
plaintiff.  The  defendant  applied 
for  a  prohibition  on  the  ground 
that  the  action  was  for  a  tort,  and 
the  amountwas  beyond  the  jurisdic- 
tion. A.  Wilson,  J.,  however, 
held  that  the  plaint  was  in  con- 
tract and  not  in  tort,  and  the  case 
came  therefore  under  the  second 
sub-section  of  the  former  section. 

And  so  Galt,  J.,  in  O'Brien  v. 
Irving,  7  Prac.  R.  308,  decided  that 
a  claim  for  the  value  of  a  horse 
employed  by  the  defendant,  and 
which  had  been  injured  by  being 
worked  when  sick,  whereby  he 
died,  was  an  action  for  breach  of 
contract  in  not  taking  care  of  the 
horse,  and  not  for  a  tort. 

An  action  for  a  penalty  of  $80 
for  not  returning  a  conviction  was 
held  in  Corsant  qui  tarn  v.  Taylor, 
10  C.  L.  J.  320  (Elliott,  Co.  J.), 
to  be  beyond  the  jurisdiction  of 
the  Division  Court,  inasmuch  as  it 
was  founded  on  a  tort,  although 
technically  the  form  of  action  is 
"  debt  "  (see  also  Drake  qui  tarn 
v.  Preston,  34  U.  C.  R.  257). 

No  argument  can  be  founded  on 
the  words  "personal  actions, "be- 
cause the  causes  of  action  referred 
to  in  the  next  sub-section  would 
come  under  that  general  classifi- 
cation. Blackstone  says  :  "Per- 
sonal actions  are  such  whereby  a 
man  claims  a  debt  or  personal  duty 
or  damages  in  lieu  thereof ;  and 
likewise,  whereby  a  man  claims  a 
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2.  (ss)  All  claims  and  demands  of  debt,  ac- cases  in  which 
count    or   breacli  of   contract,  or  covenant,  or 


satisfaction  in  damages  for  some 
injury  done  to  his  person  or  pro- 
])erty.  The  former  are  said  to  be 
founded  on  contracts,  the  latter 
upon  torts  or  wrongs.  *  *  Of 
the  former  nature  are  all  actions 
upon  debt  or  promises  ;  of  the  lat- 
ter, all  actions  for  trespasses,  nui- 
sances, assaults,  &c." 

It  is  conceived  that,  in  the  latter 
class  of  cases  only,  the  jurisdiction 
is  limited  (subject  to  the  exception 
in  section  53)  to  $40  ;  in  the  former 
to  SI  00. 

To  constitute  a  tort,  two  things 
must  concur:  actual  or  legal  damage 
to  the  plaintiff,  and  a  wrongful  act 
committed  by  the  defendant.  The 
damage  must  not  be  too  remote, 
and  must  be  sufficiently  connected 
with  the  wrong  ;  but  it  is  not  ne- 
cessary to  show  that  actual  pecu- 
niary damage  has  been  sustained, 
as  every  injury  to  a  right  imparts 
a  damage  (Addison  on  Torts). 

The  following  general  rules  as 
to  the  measure  of  damages  may  be 
found  useful  : 

The  amount  which  would  have 
been  received,  if  the  contract  had 
been  kept,  is  the  measure  of  dam- 
ages if  the  contract  is  broken. 

Where  a  party  sustains  a  loss  by 
reason  of  a  breach  of  contract,  he 
is,  so  far  as  money  can  do  it,  to  be 
placed  in  the  same  situation  with 
respect  to  damages  as  if  the  con- 
tract had  been  ])er formed- 

Damages  for  breaches  of  contract 
are  only  those  which  are  incidental 
to,  and  directly  caused  by,  the 
breach,  and  may  reasonably  be  sup- 
posed to  have  entered  into  the  con- 
templation of  the  parties,  and  not 
speculative  profits,  or  accidental  on 
consequential  losses. 

The  measure  of  damages  in  actions 
of  tort,  which  include  neither  fraud, 


malice  nor  negligence  so  ^ki^s  as 
to  amount  to  malice,  is  reijulated, 
as  in  actions  of  contract,  hy  the 
principle  of  awarding  compensa- 
tion totlie  injured  party.  But  when 
a  tort  is  accompanied  by  any  of 
these  circumstances  of  aggravation, 
juries  may  and  ought  to  take  into 
consideration  such  fraud,  malice  or 
negligence,  and  award  not  merely 
compensatory,  but  exemplary  or 
vindictive  damages,  in  doing  which 
their  only  safe  guide  will  be  a  dis- 
cretion which  must  be  regulated  by 
the  facts  of  each  particular  case. 

Generally  in  all  actions  of  con- 
tract or  tort  for  unliquidated  dam- 
ages, a  defendant  may  give  in 
evidence  any  extenuating  circum- 
stances connected  with  the  par- 
ticular case  which  tend  to  diminish 
the  amount  of  his  culpability,  or  to 
throw  it  to  some  extent  on  the 
plaintiff ;  and  such  circumstances 
will  be  properly  considered  by  the 
jury  or  Court  in  assessing  damages 
(Powell  on  Evidence). 

(ss)  The  words  in  the  sub-section 
here  printed  give  the  law  as  it  now 
stands,  as  altered  by  41  Vict.,  cap. 
8,  sec.  6,  which  was  passed  since 
the  publication  of  the  Iievi.sed  Sta- 
tutes. The  words  in  the  Revised 
Statutes  were  as  follows:  "All 
claims  for  debt  or  for  any  sum 
payable  under  or  upon  any  con- 
tract for  the  payment  of  money, 
or  for  payment  in  labour  or  in  any 
kind  of  goods  or  commodities,  or  in 
any  other  manner  than  in  money, 
when  the  amount  or  balance  claimed 
does  not  exceed  $100."  The  Com- 
missioners for  revising  the  sta- 
tutes thougrht  proper  to  alter  the 
original  enactment  (C.  S.  U.  C,  cap. 
19,  sec.  55,  sub-sec.  2)  in  the  way 
above  stated,  and  appended  to  the 
clause    so    altered    the    following 
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money  demand,  whether  payable  in  money 
or  otherwise,  where  the  amount  or  balance 
claimed  (t)  does  not  exceed  one  hundred  dollars; 
and  except  in  cases  in  which  a  jury  is  legally 
demanded  by  a  party  as  hereinafter  provided,  {u) 
the  Judge  shall  be  sole  Judge  in  all  actions  brought 
in  such  Division  Courts,  and  shall  determine  all 
questions  of  law  and  fact  in  relation  thereto,  and 
he  may  make  such  oiders,  judgments  or  decrees 
thereupon  as  appear  to  him  just  and  agreeable  to 
equity  and  good  conscience,  (v)  and  every  such 


note  :  *  *  In  the  above  section  the 
language  of  the  original  has  been 
slightly  altered,  in  order  to  express 
more  clearly  what  is  conceived  to  be 
the  meaning  of  the  section."  The 
legislature,  however,  by  the  41 
Vict. ,  cap.  8,  sec.  G,  reproduced  the 
original  enactment. 

(0  That  is,  when  the  parties  have 
themselves  struck  a  balance,  or 
where  there  have  been  payments 
on  account,  or  wliat  is  equivalent 
in  law  to  a  payment  ( IVoodhams 
V.  2\evjman,  7  C.  B.  654  ;  Garmrm 
V.  Thompson,  1  U.  C.  L.  J.  9), 
and  anything  received  by  a  bind- 
ing agreement  between  the  parties 
in  reduction  of  plaintifif's  claim  is 
equivalent  to  payment  {Hart  v. 
Nash,  2  C.  M.  A  R.  337  ;  Turner 
V.  Berry,  5  Ex.  858  ;  Wilson  v. 
Franklin,  1  Cox.  &  Mac.  497). 

This  section  is  restrained,  by 
section  59,  to  cases  in  which  the 
whole  account,  of  which  the  balance 
is  claimed,  does  not  exceed  $400 
(formerly  $200).  That  provision, 
in  connection  with  the  present  one, 
was  necessary  to  prevent  the  trial 
in  these  Courts  of  long  complicated 
accounts  amounting  altogether  to 
large  sums. 

The  principal  cases  •n  the  sub- 


ject involved  in  the  words  "balance 
claimed"  are  referred  to  in  note  (/) 
to  section  59. 

{u)  See  section  109. 

(y)  The  principles  of  equity  are 
thus  incorporated  with  Division 
Court  administration. 

It  is  now  generally  considered 
that  the  words  "just  and  agree- 
able to  equity  and  good  consci- 
ence," have  not  reference  merely 
to  the  (practically)  limited  equity 
administered  by  the  Court  of  Chan- 
cery, but  refer  to  something  more 
than  that,  and  signify  what  has 
been  termed  "natural  equity,"  or 
that  which  is  morally  Just  between 
man  and  man  in  each  particular 
ease,  irrespective  of  the  probable 
or  possible  results  logically  conse- 
quent upon  a  broad  application  of 
the  principles  deducible  from  the 
supposed  equities  of  such  case,  ac- 
cording to  tue  view  taken  of  them 
by  a  Judge  of  average  capacity. 

Though  the  subject  was  not  dis- 
cussed at  any  length  in  Siddal  v. 
Gthson,  17  U.  C.  K.  98  ;  5  U.  C. 
L.  J.  84,  the  learned  Chief  Justice 
favoured  the  more  extended  inter- 
pretation of  the  words.  A  prohi- 
bition was  asked  to  a  Division 
Court,  because  a  plaintiff  was  there 
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order,  judi^me lit,  and  decree,  shall  be  tinal  and 


permitted  to  recover  in  an  action 
on  a  promissory  note  against  an 
endorser  without  being  required  to 
give  evidence  of  the  presentment 
of  the  note  for  payment,  or  notice 
of  non-payment.  The  Court  con- 
sidered that  the  Judge  had  juris- 
diction to  dispose  of  the  case  "  ac- 
cording to  his  ideas  of  law  and 
good  conscience,"  and  so  would  not 
grant  the  writ,  but  at  the  same 
time  intimated  that  he  should  at 
least  have  insisted  upon  evidence 
■of  presentment  of  the  note. 

In  Mcintosh  V.  Mcintosh,  18  Chy. 
R.  58,  MowAT,  V.  C,  held  that  on 
an  interpleader  in  a  Division  Court 
the  jurisdiction  of  the  Judge  was 
not  contined  to  questions  of  legal 
property,  and  that  he  might  deter- 
mine the  claimant's  right  to  an  equi- 
table interest,  i.e.,  might  not  only 
decide  a  case  before  him  "according 
to  conscience,"  but  adjudicate  upon 
interests  of  a  nature  unknown  at 
law,  but  recognized  in  Courts  of 
Equity.  He  says  :  "  The  language 
(speaking  of  sec.  175  of  the  old 
Act,  now  section  210)  is  abund- 
antly large  enough  to  embrace  all 
-equitable  ({uestions  of  property,  as 
well  as  all  legal  questions  ;  and  it 
is  impossible  to  suppose  that  the 
legislature  meant  to  compel  equita- 
ble claimants  to  go  into  the  Court 
of  Chancery  for  the  adjudication  of 
their  rights  in  respect  of  the  small 
matters  to  which  the  jurisdiction 
of  the  Division  Court  Judge  is  ordi- 
narily applied.  The  Chancellor, 
in  Weslbrooke  v.  Br o well,  17  Chy. 
K.  339,  held  that  this  Court  should 
not  entertain  jurisdiction  in  such 
cases  ;  and  parties  would  therefore 
be  absolutely  without  a  remedy  if 
the  Division  Court  Judge  had  no 
jurisdiction.  To  compel  parties  in- 
terested in  chattels  of  small  value 
to  go  into  Chancery,  or  to  file  a 
bill  on  the  equity  side  of  a  County 
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Court  while  the  County  Courts  lijid 
an  equity  side,  would  in  et!eet, 
though  not  in  form,  be  giving  thim 
no  remedy.  Here  the  amount  hap- 
pens to  be  considtrable,  but  the 
question  is  not  affected  by  that  ac- 
cident. The  Division  Courts,  in 
the  exercise  of  their  ordinary  jur- 
isiiiction,  are  not  mere  Courts  of 
Common  Law,  but  are  entitled,  I 
apprehend,  to  take  cognizance  of  all 
money  demands  within  the  amount 
limited  by  the  statute,  whether 
such  demands  are  in  their  nature 
legal  or  equitable  ;  and  the  Court 
or  Judge  is  to  'make  such  orJei-s, 
judgments  or  decrees  as  appear  to 
him  just  and  agreeable  to  equity 
and  good  conscience  ;'  and  it  is  de- 
clared that '  every  such  order,  judg- 
ment and  decree,  shall  be  final  and 
conclusive  between  the  parties.'  " 

The  Court  of  Chancery  in  Eng- 
land was  ov'\g\nQ\\y  purely  Sk  Court 
of  conscience.  That  it  is  not  so 
at  the  present  day  is  evident,  for 
it  holds  itself  bound  by  statutes 
that  often  operate  harshly  in  indi- 
vidual cases,  and  has  laid  down 
many  rules  for  its  guidance  which 
are  applied  with  greater  or  less 
rigour  according  to  circumstances. 
That  any  rules  are  in  existence  is 
an  argument  that  they  are  neces- 
sary ;  and  if  neces-sary  in  a  Court 
which  was  orkfinally  a  Court  of 
good  conscience  only,  why  are  they 
not  necessary  in  a  lately  consti- 
tuted Court  of  "equity  and  good 
conscience."  There  is  nothing  in 
the  term  "  according  to  eijuity 
and  good  conscience  "  that  would 
warrant  a  judge  in  violating  any 
positive  enactment,  and  the  more 
closely  he  adheres  to  the  principles 
of  equity  as  administered  in  the 
Court  of  Chancery,  the  more  likely 
is  he  to  be  correct,  and  certaiidy, 
as  a  consequence,  judgments  will  be 
more  uniform,  and  therefore  more 
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conclusive  between  the  parties,  (tv)  C.  S.  U.  C, 
c.  19,  s.  55. 

derpajSnUn       ^5.  Upon  any  contract  for  the  pavment  of  a 

money, although  •     •       •      i    i 

contract  not  for  sum  ccrtam  in  labour  or  in  anv  kind  of  floods  or 

navment  in  ,.    .  .  "^  fc>  ^ 

commodities,  or  m  any  other  manner  than  in 
money,  the  Judge,  after  the  day  has  passed  on 
which  the  goods  or  commodities  ought  to  have 
been  delivered,  or  the  labour  or  other  thing  per- 
foimed,  may  give  judgment  for  the  amount  in 
money  as  if  the  contract  had  been  originally  so 
expressed,  (x)     C.  S.  U.  C,  c,  19,  s.  56. 


generally   satisfactory  and  benefi- 
cial. ~  -r:r^ 
After  all,  certainty  and  uniformi- 
ty  in   the   administration  of   the 
laws    are    practically   matters    of 
primary    importance,    and  cannot 
be  too  strongly  insisted  upon.  The 
too  numerous    complaints  on  this 
head  show  that  something  is  wrono- 
somewhere;      To  obtain  certainty 
and  uniformity,  an  intimate  know- 
ledge of  and  strict  adherence  to 
^first  principles  on  the  part  of  the 
Judge  is   indispensable,   and  this 
must  be  combined  wath  the  salu- 
tary maxims  of  equity,  which  are  of 
universal  application.    Cases  often 
occur  in  Division  Courts  where  it 
is  difficult  to  decide   upon  which 
side  the  equities  lie,  and  in  such 
cases  the  maxim,  "Where  the  equi- 
ties are    equal  the  law  must  pre- 
vail," would  be  a  safe  guide.  With 
reference  generally  to  this  equita- 
ble jurisdiction  in  Division  Courts, 
as  compared  with  County  Courts, 
it  must  be  very  perplexing  to  an 
uninitiated  suitor  to  find  that  the 
Judge  who  decides  in  his  favour  on 
a  claim  for  one  hundred  dollars,  on 
an  exactly  similar  state  of  facts  de- 
cides against  him  in  an  action  for 
one  hundred  and  one  dollars.    But 
so  it  must  be  in  a  greater  or  less 
degree,  according  to  the  views  of 


the  Judge,  until  such  time  as  there 
is  a  fusion  of  law  and  equity. 

(w)  It  would  be  foreign  to  the 
object  of  this  work  to  discuss  the 
advisability  of  an  appeal  in  certain 
cases   from   these   Courts,    or  the 
wisdom  of  preventing  litigation  by 
withholding  such  a  provision.  The 
great  desideratum  of  all  laws,  but 
one    W'hich    can  scarcely   be    ex- 
pected in  these  Courts  under  the 
present  system,  is  expressly  recog- 
nized in  the  "Act  respecting  the 
Education      Department  "     (Rev. 
Stat.,    cap.    203,     sec.    7),    which 
says  :     "It  being  highly  desirable 
that  uniformity  of  decision  should 
exist  in   cases   within   the  cogniz- 
ance of  the  Division  Courts,  and 
tried  in   such   Courts,    in   which 
School  Inspectors,  &c. ,  acting  under 
the  provisions  of  this  Act,  are  par- 
ties," &c.     But  the   practical  ob- 
jections to  an  appeal  are  so  cogent, 
that  those   most  conversant   with 
the   working     of    the   system   are 
entirely  opposed  to  it.  "  The  old 
Latin  maxim  is  applicable,  that  it 
is  for  the  good  of  all  that  there 
should  be  a  speedy  end  of  litigation. 

(x)  And  the  measure  of  damages 
would  be  the  value  of  the  goods  or  of 
the  work  at  the  time  of  delivery  or 
performance. 
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56.  The  said  Division  Courts  shall  also  have  Jurisdiction  in 

•     -,•      ■         •         ■^^         ,  •  t>  !•  1  1      replevin. 

jurisdiction  m  all  actions  of  replevin,  where  the 
value  of  the  goods  or  other  property  or  effects 
distrained,  taken,  or  detained,  does  not  exceed  ^^^•s*^**^-'^^^ 
the  sum  of  forty  dollars,  as  provided  in  "  The 
Eeplevin  Act."  (a)     23  V.,  c.  45,  ss.  6  and  7. 

67.  No  privilege  (h)  shall  be  allowed  to  any  No  privilege  o 

•,  .  r  '  -,,.        exempt  from 

person  to  exempt   him  irom  suing  and  being  jurisdiction 

sued  in  a  Division  Court,  and  any  executor  or 

administrator  may  sue  or  be  sued  therein,  (c) 

and  the  judgment  and  execution  shall  be  such 

as  in  like  cases  would  be  given  or  issued  in  the  See  Rule  ek. 

Superior  Courts.     C.  S.  U.  C,  c.  19,  s.  57. 

58.  A  minor  may  sue  in  a  Division  Court  for  Minors  may  pro- 
any  sum  not  exceeding  one   hundred  dollars, 
due  to  him  for  waj^es,  in  the  same  manner  as  liSeeRxdeneand 

°  Form  7. 

he  were  of  full  age.  (cT)   C.S.  U.  C,  c.  19,  s.  58. 

(«)  Replevin  consists  in  the  re-  {d)  "This  clause  does  not  appear 

delivery  to  their   owner  of  goods  to  be  by  any  means  intended  as 

taken  from  him,  and  the  action  lies  a  restriction  upon  the  right  of  in- 

wherever  goods  have  been  unlaw-  fants  to  sue  in  the  Division  Courts, 

fully  taken  out  of  his  possession.  but  rather  the  contrary,  the  object 

It  may  here  briefly  be  stated  that  being  to  enable  an  infant  to  sue 

the  owner,  upon  showing  certain  for  his  labour,  contrary  to  the  prin- 

facts  and  giving  certain  security  to  ciple  of  the  Common  Law,  which 

prosecute  his   suit   with  effect,  is  would    give    his   earnings   to  his 

entitled  to  a  return  of  his  goods.  father.       The    clause   leaves    the 

Should  he  fail,  he  must  either  give  right  of  infants  to  sue  upon  other 

HP  the  goods   again   or   pay  their  causes  of  action  as  it  stood  before, 

value.  and  no  doubt  an  infant  may  well 

The  Act  referred  to  in  this  sec-  recover  any  demand  that  he  may 

tion    is    given    in  cxtenso   in    the  have  for  goods  sold,  money  lent. 

Appendix,  with  references  to  the  &c. ;  his  infancy  being  a  protection 

rules  and  forms  applicable  thereto,  to  himself,  not  to  his  debtor.    We 

together    with    some   suggestions  find  nothing  in  the  statute  respect- 

which  may  be  of  use  to  officers  and  ing  the  mode  in  which  infants  may 

practitioners.  sue,  no  means  being  given  of  ap- 

,J)  See  notes  to  section  189.  ^^^  r^fed'^TdtinrUTr 

(c)  The  rules  64  to  75,  and  forms  of  giving  security  for  costs  '  (per 

there  referred  to,  make  full  provi-  Robinson,  C.  J.,' in  Ferris  v.  FoXy 

sion  asto  proceedings  against  execu-  11  U.C.E.  312  ;  1  U.  C.L.J.  227). 

tors  and  administrators.  The   provision  of    section    244 
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Causes  of  action      59.  A  cause  of  actiou  sliall  not  be  divided 

nottobedivided. 

into   two    or   more   suits    tor   the   purpose    of 

bringing  the   same  within  the  jurisdiction  of 

F^mfL'^''''^    a  Division  Court,  (e)  and  no  greater  sum  than 


would  doubtless  come  into  opera- 
tion in  cases  other  than  those  com- 
ing within  this  section.  In  the 
Superior  Courts  an  infant  usually 
sues  by  "next  friend,"  who  is  liable 
for  costs.  In  like  manner,  an  infant 
.suing  in  a  Division  Court  for  other 
claims  than  wages  should  sue  by 
"next  friend,"  thus  :  *' A.  B.,  an 
infant,  by  C.  D.,  his  next  friend,  v. 

E.  Fr 

The  rules  under  the  English 
County  Courts  Act  provide  for  the 
bringing  the  next  friend  to  the 
clerk's  office  when  the  plaint  is 
entered,  where  he  signs  an  under- 
taking to  become  responsible  for 
any  costs  that  the  infant  may  be 
ordered  to  pay  ;  and  in  the  Rules 
of  July,  1869,  the  same  practice 
has  been  directed  by  Rule  126.  And 
if  the  plaintiff  fail  or  withdraw  or 
discontinue  his  suit,  and  do  not  pay 
the  costs  awarded  against  him, 
proceedings  may  be  had  against 
the  next  friend  as  for  the  recoverj' 
of  an  ordinary  debt.  No.  7  is  the 
form  given  for  the  undertaking. 

[e)  There  has  been  much  litiga- 
tion in  England  as  to  what  is  to 
be  considered  as  a  splitting  of  the 
plaintiff's  demand,  under  an  enact- 
ment similar  to  the  above.  The 
leading  cases  on  the  subject,  up 
to  a  certain  point,  are  discussed  in 
the  Upper  Canada  Law  Journal, 
Vol.  VIII. ,  pp.  ^Q,  91,  231.  They 
have  since  been  collected  by  the 
late  learned  Chief  Justice  oi  On- 
tario in  In  re  McKenzie  dc  Ryai), 
6  Piac.  R.  323. 

The  Chief  Justice  there  says  : 
"The  old  rule  was,  that  if  there 
be  one  entire  contract  above  forty 
shillings,  and  a  man  sue  for  it  in 


a  Court   Baron,    severing  it   into 
divers    small    sums    under    forty 
shillings,    a   prohibition   shall    be 
granted,  because  this   is   done   to 
defraud  the   Court    of   the  King. 
19  Hen.  VI.  54 ;  1  B.  &  Ad.  673, 
note.    If  there  be  several  contracts 
between  A.  and  B.  at  several  times 
for  several  sums,  each  under  forty 
shillings,  and  they  do  all  amount 
to  a  sum  sufficient  to  entitle  the 
Superior  Court,  they  shall  be  there 
put  in  suit,  and  not  in  a  Court 
which  is  not   of  record    {Anon., 
1  Vent.  Q6).     AVhere  a  tradesman 
supplies  a  customer  with  articles 
of    the    same    descrJi^tion    for    a 
length  of  time,   his  claims  in  re- 
spect to  them  become  as  it  were 
amalgamated   into  one  debt,   and 
become,   for  the  purposes   of  the 
section,  the  entire  cause  of  action, 
which  cannot,  for  the   imrpose  oif 
two  or  more  suits,  be  divided  {In 
re  Aykroyd,  1  Ex.  479).    Wherever 
there  is  in  effect  but  one  demand 
arising  out  of  one  state  of  things, 
although  there  be  several  items  in 
the  demand,  so  long  as  the  items 
are  of  a  common  character,  there 
is,    for   the   purposes  of   the  sec- 
tion, but  one  cause  of  action  (see 
iroo(/  V.  Perry,  3  Ex.   442  ;  Light 
V.  Lyons,  7  U.  C.  I.  J.  74,  and 
Irish  cases  noted  in  8  U.  C.  L.  J. 
67  ;   see   also    Coppiger's   County 
Court  Practice  in  Ireland, 61 ).    The 
only  case  at  variance  with  this  con- 
struction of  the  Act  is,  Bex  v.  The 
Sheriff  of  Herpfvrdshire,    1   B.   & 
Ad.  672,  but  it  is  not  reconcilable 
with  Re  Aykroyd,  1  Ex.  479,  and 
must  be  considered   as   overiuled 
see  Kimpton  v.   Willey,  1  L.  M.  & 
P.  280,  285).    The  rule  is  of  course 
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lue    liundred   dollars   shall   be   recovered   in 


iiapplicable  where  the  contracts 
!  items  of  account  are  of  a  wholly 
itiVrent  nature,  as  where  one  con- 
; !  act  was  for  the  price  of  a  horse, 
ml  another  for  goods  sold  and 
;»livered,  and  a  third  for  rent 
yeale  v.  EHis,  1  D.  &  L.  163; 
Kimpton  V.  Willey,  1  L.  M.  &  P. 
JSO  ;  BnmskiU  v.'  Poicell,  1  L.  :M. 
M  P.  550).  It  is  not  a  dividing  or 
splitting  of  actions  to  bring  dis- 
tinct plaints  where,  in  a  Superior 
Court,  there  would  necessarily  be 
two  or  more  counts  (see  Wickham 
V.  Lee,  12  Q.  B.  521,  526  ;  Kimpton 
V.  WWei/,  9  C.  B.  719  ;  1  L.  M. 
.'c  F.  280  ;  Bonseif  v.  Worchworfh, 
IS  C.  B.  325  ;  McBae  v.  Jiohins, 
-0  C.  P.  135  ;  B'tchardiY.  Martin, 
j;W.  R   93)." 

In  McRae  v.  Robins,  ante,  the 
plaintiff  had  two  separate  causes 
of  action  ;  one  for  work  and  laboiir, 
and  the  other  for  the  recovery  of 
a  balance  due  for  money  paid  by 
})laintiflF  for  goods  in  excess  of  the 
amount  furnished  him. 

It  was  held  by  Hughes,  Co.  J. 
(Elgin),  in  Light  v.  Lyons  et  al.,  7 
U.  C.  L.  J.  74,  that  as  the  dividing 
the  cause  of  action  into  two  or 
more  suits  must  be  for  the  picrp/ose 
of  bringing  the  same  within  the 
jurisdiction,  it  is  inapplicable  where 
the  demands  when  added  together 
would  not  amount  to  more  than 
.$100,  or  §40,  as  the  case  might 
be,  though  the  plaintiff  would  run 
his  risk  as  to  costs  by  harassing  a 
defendant  with  more  suits  than 
necessary.  But  it  has  been  held  in 
an  unreported  Division  Court  case 
(McDonald,  Co.  J.,  Leeds  and 
Grenville),  that  a  cause  of  action 
was  notdivided  where  the  plaintiff, 
who  lent  defendant  $1.50,  took  two 
notes  for  §75  each,  with  the  e.x- 
press  object  of  enabling  him  to 
collect  them  if  necessary  in  a  Divi- 
bion  Court.     Should,  however,  the 


two  notes,  or  a  note  and  an  account, 
together  amount  to  i$100  or  less, 
they  should  be  brought  in  one 
action.  The  reverse  is  a  too  com- 
mon practice,  and  whether  allow- 
able or  not  as  a  matter  of  strict 
law,  a  Judge  would  doubtless 
(should  it  appear  that  the  clerk 
had,  solely  for  the  purpose  of  in- 
creasing costs,  entered  two  suits 
when  one  would  sulfifce)  disallow 
one  set  of  fees,  as  an  abuse  of  the 
process  of  the  Court. 

In  Gilbert  v,  Gilbert,  executrix 
of  W.  Gilbert,  4  C.  L.  J.  229,  the 
plaintiff  sued  for  money  paid  by 
him  for  the  use  of  the  defendant  in 
paying  two  notes,  made  by  W. 
Gilbert,  on  which  defendant  was 
endorser.  He  subsequently  sued 
in  the  same  way  on  a  third  note 
of  the  same  kind.  It  was  objected 
that  this  was  splitting  his  cause  of 
action,  audLoGiE,  Co. J.,  held  that 
as  the  first  action  was  not  brought 
upon  the  notes  directly,  in  which 
case  they  would  each  have  formed 
a  separate  cause  of  action,  but  for 
a  sum  of  money  paid  for  defendant's 
uije,  of  which  that  claimed  in  the 
second  suit  was  a  part,  •  it  came 
witlun  the  statute,  and  the  plaintiff 
could  not  recover. 

In  7^^  Grace  v.  YValsh,  3  Prac.  R. 
196  ;  10  U.  C.  L.  J.  65,  the  plain- 
tiff before  suit  rendered  an  account 
amounting  to  $110,  of  which  $27 
Avas  not  given  in  detail.  He  then 
sued  for  §99,  being  for  the  last  part 
of  the  items  of  the  account  ren- 
dered. Objection  was  taken  at  the 
trial  that  he  was  dividing  his  cause 
of  action,  but  judgment  was  given 
for  plaintiff.  He  then  sud  for 
§12,  being  for  the  items  in  the  first 
account,  but  not  included  in  first 
suit.  On  an  application  for  a  j>ro- 
hibition,  Du.vper,  C.  J.,  said  that 
the  case  was  precisely  one  of  the 
cases  covered  by  the  statute,  but 
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any  action  for  the  balance  (/)  of  an  unsettled 


doubted  whether  the  prohibition, 
should  not  have  been  applied  for 
in  the  first  suit. 

The  result  of  the  cases  decided 
on  this  subject  in  England  (and  in 
which  our  Courts  agree)  is  laid 
down  briefly  in  a  standard  text 
book  as  follows  : 

1.  A  cause  of  action  on  contract, 
and  one  for  a  tort,  are  in  their  na- 
tures distinct,  and  need  never  be 
joined  together  in  the  same  plaint. 

2.  Causes  of  action  for  work  and 
labour,  money  lent,  goods  sold  and 
delivered,  and  the  like,  are  prima 
facie  distinct,  and  need  not  in  gen- 
eral be  joined  together  in  the  same 
plaint. 

3.  A  tradesman's  bill,  in  which 
one  item  is  connected  with  another 
in  the  sense  that  the  dealing  is  not 
intended  to  terminate  with  one 
contract  but  to  be  continuous,  so 
that  one  item,  if  not  paid,  shall  be 
united  with  another  and  form  one 
entire  demand,  forms  one  cause  of 
action,  andean  only  be  the  subject 
of  one  plaint. 

4.  Causes  of  action,  originally 
separate,  may,  by  act  of  the  par- 
ties (treating  them  as  one  demand), 
become  so  connected  together  as  to 
form  but  one  cause  of  action. 

5.  Where  a  bill  or  note  is  given 
for  a  portion  of  an  account,  such 
bill  or  note  and  the  balance  of  the 
account  form  distinct  causes  of 
action  (see  Lloyd's  County  Court 
Practice,  p.  114). 

(/)  In  In  re  McKenzie  <fc  By  an,  6 
Prac.  R.  325,  Hahrison  C.  J., 
says  :  "  It  is  remarkable,  as  point- 
ed out  in  Mr.  O'Brien's  useful 
work  on  the  Division  Courts  Act, 
that  the  plaintiflTs  right  of  aban- 
doning the  excess  for  the  purpose 
of  giving  jurisdiction  is  nowhere 
expressly  given  except  in  section 
205  (now  196),  which  appears  to 
refer   exclusively  to    proceedings 


against  absconding  debtors. "  That 
section  was  an  alteration  of  the 
original  enactment  of  13  and  14 
Vict. ,  and  it  is  difficult  to  see  the 
reason  of  it.  It  is,  however,  gener- 
ally admitted  that  this  privilege 
is  impliedly  given  by  the  present 
section.  It  follows,  moreover, 
that  the  abandonment  of  the  ex- 
cess in  any  suit  in  which  judgment 
is  given,  is  by  the  next  section  a 
discharge  of  all  demands  with  re- 
spect to  such  excess  so  abandoned, 
for  that  section  makes  the  judg- 
ment (see  Form  51)  a  discharge  in 
respect  of  the  account  of  which  such 
suit  was  for  the  balance,  and  there- 
fore of  that  part  of  the  account 
which  is  abandoned.  Section  I9G, 
already  referred  to,  is  more  ex- 
plicit by  speaking  of  the  cause  of 
action.  All  the  cases  therefore 
with  reference  to  abandoning  the 
excess,  though  decided  on  the  sta- 
tutes, before  altered  by  the  Con- 
solidated Statutes,  or  under  Eng- 
lish enactments  similar  to  them, 
are  still  in  point. 

The  abandonment  must  be  a  posi- 
tive act  done,  and  would  appear 
to  be  an  abandonment  for  all  pur- 
poses, irrespective  of  whether  the 
plaintiff  recovers  all  his  claim  up 
to  the  extent  of  the  jurisdiction 
or  not,  and  must  be  made  by  the 
plaintiff  himself,  or  by  some  per- 
son authorized  by  him  for  that 
purpose,  and  the  entry  of  judg- 
ment should  be  made  accordingly 
(see  Form  51). 

Where  the  excess  is  abandoned, 
it  must  be  done  in  the  first  in- 
stance on  the  claim  (Rule  8).  An 
offer  therefore  at  the  hearing 
would  be  too  late.  But  according 
to  the  decisions  in  England,  it 
seems  that  if  the  summons  or  par- 
ticulars state  a  demand  not  ex- 
ceeding $100,  and  the  excess  ap- 
pears in  proof  at  the  trial,  such 
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account,  {g)  nor  shall  any  action  for  any  such 


excels  may  then  be  abandoned. 
That,  however,  is  said  not  to  be 
the  law  here,  for  Harrison,  C.  J., 
held  in  In  re  McKcnzie  tt  Ryan, 
out':,  that  Rule  8,  having  the  form 
of  a  statute,  is  imperative.  He 
said  also  that  "if  it  appear  on  the 
face  of  the  claim  that  it  is  one 
which  from  the  first  the  Court  had 
no  jurisdiction  to  try,  the  better 
opinion  would  appear  to  be  that  it 
cannot  be  brought  within  the  jur- 
isdiction by  an  offer  at  the  hearing 
to  abandon  the  excess."  See  also 
on  the  question  of  abandonment 
Isaac  V.  IVyld,  7  Ex.  163 ;  In  re 
Hill,  10  Ex.  726;  Badger  v.. VichoUs, 
28  L.  T.  N.  S.  441  ;  In  re  Avards 
V.  Rhodes,  8  Ex.  312  ;  Higgin- 
hoiham  v.  Moore,  21  U.  C.  R.  326 
(commented  on  in  In  re  McKenzie 
V.  R>fan). 

In  a  more  recent  case  {Re  Stag- 
dale  cC-  JFilson,  March  11,  1879), 
tried  before  Judge  Ardagh  (Sim- 
coe),  the  suit  was  on  a  promissory 
note  for  §125,  which  note  was 
annexed  to  the  summons  without 
any  further  particulars.  In  the 
summons  the  words  used  were : 
"The  plaintiff  demands  of  you 
$100,  as  shown  by  his  claim  here- 
with." When  the  case  first  came 
up  an  amendment  was  allowed  at 
the  request  of  plaintiff  (although 
not  thought  necessary  by  the 
Judge),  when  a  claim  was  filed 
containing  a  formal  abandonment 
of  the  excess  over  $100.  Judgment 
was  given  for  the  plaintiff,  chiefiy 
on  the  authority  of  Isaac  v.  Wyld, 
7  Ex.  163,  the  Judge  adding  : 
' '  Looking  at  the  claim  as  a  single 
transaction,  non  constat,  but  that 
the  excess  (nothing  stated  nor 
claimed)  had  been  paid  ;  and  that 
the  note  being  now  filed,  could  not 
be  used  to  bring  a  second  action 
upon."  Upon  an  application  for  a 
prohibition,  Hag  arty,  C.  J.,  de- 


clined to  interfere,  on  the  ground 
that  the  intention  of  the  plaintiff 
to  abandon  the  excess  sutticiently 
appeared  in  the  summons. 

See  also  section  54,  sub-sec.  2. 

So  much  as  to  an  abandonment 
by  the  plaintiff'.  There  may  also 
be  an  abandonment  by  the  defend- 
ant who  pleads  a  set-off  ;  and  this 
is  regulated  by  section  94,  which 
enacts  that  when  the  set-off  ex- 
ceeds the  claim ,  the  plaintiff  may 
be  nonsuited,  or  judgment  may  be 
given  for  defendant,  in  which  case 
the  set-off  shall  be  satisfied  to  the 
extent  of  the  plaintiff^s  claim  as 
proved,  and  the  defendant  may 
afterwards  sue  for  the  balance  of 
his  set-off;  and  he  may,  under  Rule 
152,  when  judgment  is  given  for 
him,  issue  execution  and  take  pro- 
ceedings for  such  balance,  if  under 
$100  ;  or  if  over  $100,  he  may 
abandon  the  excess  over  that  sum 
(see  note  {x)  to  section  94). 

{rj)  "What  is  meant  by  an  un- 
settled account  does  not  appear 
very  clearly,  but  I  think  the  reason- 
able interpretation  is,  an  account 
the  amount  of  which  is  not  ad- 
justed, determined  or  admitted  by 
some  act  of  the  parties,  such  as  by 
the  giving  of  a  note,  a  mutual  stat- 
ing or  balancing  of  the  account  or 
fixing  the  amount  due"  (per  MoR- 
Risox,  J.,  in  Re  Hall  v.  Curtain,  28 
U.  C.  R.  537). 

The  term  "unsettled  account" 
is  in  legal  parlance  the  converse  of 
an  account  stated  (see  cases  cited  in 
same  case,  p.  535  ;  and  McMartry 
Manro,  14  U.  C.  W.,  p.  168). 

It  has  been  said  that  an  account 
reduced  by  payments  {or  what  is 
equivalent  to  payments)  is  not  an 
"unsettled  account"  within  the 
meaning  of  this  section  ;  and  it  ia 
undoubtedly  true  that  a  reduction 
of  the  plaintiffs  claim  by  set-off, 
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balance  be   sustained  where  tlie  unsettled  ac- 
count in  the  whole  exceeds  four  hundred  dol- 


whicli  is  in  the  nature  of  a  cross 
action,  and  is  a  defence  that  the 
plaintiff  cannot  be  assured  the  de- 
fendant will  set  up,  and  which  he 
is  not  bound  to  set  up,  has  not  in 
all  cases  the  same  effect  as  if  it 
were  reduced  by  payment,  * '  for 
the  reduction  of  the  plaintiff's  de- 
mand by  set-off  is  no  satisfaction 
until  the  verdict  of  the  jury  has 
pronounced  ittobe  such ;"  and  this 
distinction  must  be  carefully  con- 
sidered in  determining  the  matter 
of  jurisdiction  (see  McMurtry  v, 
Munro,  14  U.  C.  R.  171,  and  the 
cases  there  cited ;  Cameron  v. 
Thompson,  1  U.C.  L.  J.  9;  Halford 
V.  Hunt,  2  U.  C.  L.  J.  39  ;  Wood- 
hams  V.  I^ewman,  7  C.  B,  654 ; 
Turnery.  Berry,  5  Ex.  S58  :  Avards 
and  wife  v.  Rhodes,  8  Ex.  312  ;  20 
L.  T.  Kep.  251  ;  In  re  Miron  d:  Mc- 
Cahe,  4  Prac,  R.  171  (overrule!)  ; 
Oeroux  v.  Yager,  8  U.  C.  L.  J.  19. 

Bui;  in  the  construction  of  this 
section  the  later  cases  have  not 
allowed  the  reduction  by  ])ayment 
to  bring  an  account  within  this 
section. 

In  Hig<jinhotham  v.  Moore,  21 
U.  C.  k.  326,  the  debit  side 
of  the  plaintiff's  claim  exceeded 
£73.  He  gave  credit,  however,  for 
£46  15s.,  leavinsf  a  balance  of 
£26  8s.  M. ;  and  he  abandoned  the 
excess  of  £1  8s.  8f^.,  and  claimed  to 
recover  £25.  Robinson,  C.  J., 
said:  "The  plaintiff's  claim,  in 
stating  an  account  of  which  the 
debit  side  exceeded  £73,  stated  a 
case  not  within  the  jurisdiction  of 
the  Court  accordingto  the  59th  sec- 
tion, although  the  balance  claimed 
was  only  £25  ;  that  is,  if  the  whole 
account  is  to  be  taken  as  an  account 
unsettled,  notwithstanding  there 
were  among  the  items  two  notes 
which  in  themselves  were  liquidated 
demands." 


In  Waugh  v.  Conway,  4  C.  L.  J. 
228,  LoGiE,  Co.  J.,  when  speaking 
of  sec.  59  of  the  Con.  Stat.  U.  C, 
cap.  19,  says:  "  I  have  always  held 
that  I  had  no  jurisdiction  to  try 
an  unliquidated  account  exceeding 
$200  (now  ^400),  though  reduced 
by  payment  to  a  sum  below  $100  ; 
the  intention  of  the  legislature 
apparently  being  to  prevent  these 
small  debt  Courts  from  investigating 
large  and  important  transactions.'* 
This  case  is  cited  approvingly  in  In 
rcMcKenzie  tC-  Byan,  6  Prac.  R.  325. 

The  Court  of  Common  Pleas,  in 
In  re  County  Judge  of  Northumber- 
land, 19  C.  P.  299,  declined  to 
follow  In  re  Miron  d-  McCahe,  ante . 
In  this  c.se  the  plaintiff's  account 
was  for  $384.  He  gave  credits  for 
cash  and  barrels  returned  to  an 
amount  which  brought  the  account 
under  $100.  It  was  conceded  that 
the  credit  for  the  barrels  returned 
was  in  the  nature  of  a  cash  payment. 
There  was  therefore  a  cash  payment 
bringing  the  amount  within  the 
jurisdiction,  but  there  was  no  as- 
certained balance  by  act  of  the 
parties.  The  Court  held  that  the 
account  was  unsettled  within  the 
section,  and  that  there  was  no  juris- 
diction. 

In  the  case,  la  re  Hall  v.  Curtain, 
28  U.  C.  R.  537,  the  plaintiff  rente! 
premises  to  the  defendant  at  $160 
per  annum,  from  1st  Jan. ,  1860,  to 
20th  Jan.,  1868.  Various  sums  were 
paid  in  cash  on  account  of  the  rent, 
leaving  the  balance  sued  for  at  $82, 
which  was  alleged  to  be  the  balance 
of  three  and  a  half  years'  rent. 
This  was  claimed  by  the  defendant 
to  be  a  balance  of  an  unsettled 
account  exceeding  $200  (the  then 
limits).  The  plaintiff  stated  at  the 
trial  that  he  had  to  prove  the  ten- 
ancy, and  that  the  defendant  was 
indebted  to  him  in  about  $600,  and 
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lars.  (h)     C.  S.  U.  C,  c.  10,  s.  59  ;  39  V.,  c.  15, 


that  he  intended  reducing  that 
amount  hy  payments  to  less  than 
•■^lOO.  Morrison,  J.,  in  giving 
judgment  (on  an  application  for  a 
mandamus),  said  he  could  not  see 
why  the  plaintiff  'was  compelled  to 
adopt  this  mode  of  proof,  when,  for 
all  that  appeared,  the  payments 
were  made  from  time  to  time  on 
account  of  rent,  and  the  plaintill 
might  have  sued  for  the  last  six 
months'  rent.  "  But,"  the  learned 
Judge  went  on  to  say,  "if  the 
matter  in  dispute  was  either  the 
amount  of  rent  payable  or  the  dura- 
tion of  the  term,  and  either  of  these 
facts  had  to  be  investigated  and 
determined  before  the  balance  could 
be  struck,  such  a  case  would  be 
beyond  the  jurisdiction,  being  an 
unsettled  account  of  over  $200." 
Judgment  was  therefore  given  con- 
curring with  the  Judge  of  the 
Division  Court,  who  had  refused  to 
try  the  action  on  the  ground  of 
want  of  jurisdiction.  This  plaintiif, 
by  stating  that  he  intended  to 
prove  more  than  was  apparently 
necessary,  put  himself  out  "  of 
Court  ;  and  did  not,  on  the  appli- 
cation for  a  mandamus,  prove  as  he 
should  have  done  that  there  was  in 
truth  no  unsettled  account  over 
.S200,  the  first  part  of  the  debt  hav- 
ing  been  wiped  out  from  time  to 
time  by  cash  payments.  Mr.  Jus- 
tice Wilson  in  this  case  said  that  /?i 
re  A/iron  v.  McCabe  was  wrongly 
decided  by  him,  and  the  Court  then 
expressly  overruled  it. 

In  the  last  case  on  the  subject. 
In  re  McKenzie  <0  Ryan,  6  Prac. 
R.  323,  Harrlson,  C.  J.,  in  refer- 
ence to  section  59,  as  amended  by 
39  Vict.,  cap.  15,  sec.  2,  after  al- 
luding to  the  definition  of  an  un- 
settled account  as  given  in  In  re 
llaXl  V.  Curtain,  ante,  says  :  "  It  is 
not  the  less  an  unsettled  account 


because  there  have  been  payments 
made  generally  on  account,  which 
reduces  the  aggregate  amount  of 
the  account  from  a  sum  exceeding 
$200  (now  $400)  to  a  sum  less  than 
$100." 

It  would  seem,  therefore,  that 
supposing  an  account  exceeding 
$400,  on  which  there  is  a  balance 
due  of  $100  or  less,  this  balance 
may  be  sued  for  if  the  account 
has  been  settled  at  some  amount 
not  exceeding  $400  by  some  adjust- 
ment, determiration,  admission  or 
act  of  the  parti  -  ^ch  as  by  the 
giving  of  a  note,  a  mutual  stating 
or  balancing  of  the  account,  or  by 
fixing  in  some  way  the  amount.  If 
the  amount  of  the  account  has 
been  reduced  by  payments,  these 
payments  are  not  of  themselves 
evidence  to  prove  a  settling  of  the 
account,  though  they  may  be  a 
strong  circumstance  in  favour  of 
there  having  been  a  settlement  or 
admission  of  the  amount  due  when 
such  payment  was  made.  If,  how- 
ever, the  payments  that  have  been 
made  can  be  said  to  cover  specific 
items  in  the  account,  so  that  the 
creditor  could  sue  for  the  rest 
without  reference  to'  lem,  it  could 
not  be  said  that  the  part  sued  for 
was  a  balance  of  an  unsettled 
account  exceeding  the  specified 
amount. 

If  in  the  course  of  the  investi- 
gation the  Judge  find  an  unsettled 
account  exceeding  $400,  his  duty 
i.s  to  stop,  not  to  go  any  further, 
and  not  to  nonsuit  or  award  judg- 
ment of  any  kind  (see  section  53, 
note  (m). 

{h)  The  39  Vict,  cap.  15,  sec. 
2,  altered  the  sum  from  $200  to 
$400.  This  largely  increases  the 
jurisdiction  ;  in  fact,  gives  the 
Judge  power  to  adjudicate  upon 
unsettled  accounts  involving  trans- 
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funSifarge^^  ^^  ^  judgment  of  a  Division  Court  upon  a 
suit  brought  for  the  balance  of  an  account  shall 
be  a  full  discharge  of  all  demands  in  respect  of 
the  account  of  which  such  suit  was  for  the 
balance,  (i)  and  the  entry  of  judgment  shall  be 
made  accordingly,  (j)     C.  S.  U.  C.  c.  19,  s.  60. 

Causes  may  be        Ql    In  casc  the  debt  or  damas^es  claimed  in 

removed  to  Su-  o 

JlrUoraru?  ce^r- ^^^  ^^^^^  brouglit  iu  a  Divisiou  Court  amounts 
tain  cases.  to  forty  dollars  and  upwards,  and  in  case  it 
appears  to  any  of  the  Judges  of  the  Superior 
Courts  of  Common  Law  that  the  case  is  a  fit  one 
to  be  tried  in  one  of  the  said  Superior  Courts, 
and  in  case  any  Judge  thereof  grants  leave  for 
that  purpose,  such  suit  may,  by  writ  of  certio- 
rari, (k)  be  removed  from  the  Division  Court  into 
either  of  the  said  Superior  Courts  upon  such 


actions  to  the  extent  of  |400  on 
both  sides,  where  the  amount  is  re- 
duced from  $400  to  $100  by  pay- 
ment or  what  is  equivalent  to  pay- 
ment. 

{{)  See  notes  (/")  and  {g)  to  last 
section. 

(;■)  See  Rules  8, 152,  and  Form  51. 

{k)  A  certiorari  is  an  original 
writ  issuing  out  of  Chancery  or  the 
King's  Bench  (but  is  under  this 
section  confined  to  the  Superior 
Courts  of  Common  Law),  directed 
in  the  King's  name  to  the  Jr.  iges 
or  officers  of  inferior  courts,  com- 
manding them  to  return  the  re- 
cords of  a  cause  pending  before 
them,  to  the  end  the  party  may 
have  the  more  sure  and  speedy 
justice  before  him,  or  such  other 
justices  as  he  shall  assign  to  deter- 
mine the  cause  (Bacon's  Abr. ). 

To  entitle  a  suitor  to  this  writ,  it 
must  be  shown  that — 


1.  The  amount  claimed  is  $40 
and  upwards.  As  to  which,  it  K.-y 
be  remarked  that  it  is  not  as  clear 
as  it  might  be,  whether  a  debt  of 
$40  is  within  the  section,  The  sec- 
tion is  intended  probably  to  read 
so  as  to  include  such  an  amount, 
as  though  it  said  ' '  to  $40  and  up- 
wards of  $40. " 

2.  That  the  cause  is  a  fit  one  to 
be  tried  in  one  of  the  Superior 
Courts  ;  that  it  will  in  all  proba- 
bility bring  up  difficult  points  of 
law  at  the  trial ;  or  that  it  presents 
some  other  circumstance  wh?>^ 
would  render  a  trial  in  the  Court 
above  advisable  ;  and 

3.  The  leave  of  a  Judge  must  be 
obtained. 

A  chapter  in  the  Appendix  has 
been  devoted  to  the  discussion  of 
the  practice  and  authorities  affect- 
ing the  subject  of  certiorari,  to 
which  the  reader  is  referred. 
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terms,  as  to  payment  of  costs  or  other  terms,  as  certiorari, 
the  Judge  making  the  order  thinks  fit.     C.  S. 
U.  C,  c.  19,  s.  61. 

PROCESS   AND   PROCEDURE. 

Division  in  which  Suits  to  he  entered.  (I) 
62.  Any  suit  cognizable  in  a  Diyision  Court  i"  what  courts 
may  be  entered  and  tried  (m)  in   the  Court  tered  and  tried, 
holden  for  the  Diyision  in  which  the  cause  of 


{I)  By  the  operation  of  this  and 
the  next  two  sections,  a  suit  may 
be  brought : 

1.  In  the  Court  of  the  Division 
in  which  the  cause  of  action  arose. 

2.  In  the  Court  of  the  Division 
in  which  the  defendant  or  any  one 
of  several  defendants  resides. 

3.  In  the  Court  of  the  Division 
in  which  the  defendant  or  any  one 
of  several  defendants  carries  on 
business. 

4.  In  the  Court  the  place  of 
sitting  whereof  is  the  nearest  to 
the  defendant's  residence ;  and 

5.  Upon  obtaining  the  special 
order  of  a  Judge  for  that  purpose, 
in  the  Court  of  any  Division  in  his 
County  adjacent  to  the  Division  in 
which  the  defendant  or  one  of 
several  defendants  resides. 

(m)  The  words  "cognizable  in  a 
.Division  Court  "  are  not  in  sec.  71 
of  C.  S.  U.  C,  cap.  19,  but  are 
found  in  27,  28  Vict.,  cap.  27, 
which  was  made  a  part  and  parv^el 
of  that  section . 

When  a  limited  jurisdiction  is 
given  by  statute  to  Superior 
Courts,  they  will  be  confined 
strictly  to  the  limits  laid  down  ; 
but  within  these  limits  all  fair  pre- 
sumptions will  be  made  in  favour 
of  the  jurisdiction.  The  case  of 
Bridges  v,  Douijlas  <6  Dixon,  13 
C.L.J.  358,  decided  on  the  present 
section,  may  be  cited  a.s  an  example 


of  this.  The  plaintitf  sued  one 
Douglas  as  maker,  and  Dixon  as 
endorser,  of  a  promissory  note.  It 
was  alleged  by  Douglas,  by  way 
of  defence,  that  his  co-defendant 
Dixon  was  the  real  plaintiff  ;  that 
Dixon  had  endorsed  the  note  and 
caused  Douglas  and  himself  to  be 
sued  by  Bridges  as  a  nominal  plain- 
tiff for  the  purpose  of  enabling  the 
suit  to  be  brought  in  the  division 
in  which  he,  Dixon,  resided.  Mor- 
rison, J.,  on  an  a]>plication  by 
Douglas  for  a  prohibition,  said  : 
* '  I  cannot  consider  the  motive  of 
the  defendant  Dixon.  As  endorser 
on  the  note  he  was  liable  to  be 
joined  as  a  defendant  in  the  suit ; 
and  that  being  the  case,  sec.  71 
of  the  Division  Courts  Act  gives 
jurisdiction  to  the  Division  Court 
for  the  division  in  which  either 
defendant  resides  to  try  the  case." 
He  accordingly  refused  to  interfere. 
It  was  also  thought  by  Cwyxne, 
J.,  that  when  an  action  is  brought 
in  a  division  in  which  neither  the 
cause  of  action  arose  nor  the  de- 
fendant resided,  and  the  defend- 
ant did  not  appear  at  the  trial  and 
object,  and  judgment  was  given 
against  him,  his  right  to  a  prohi- 
bition was  gone  {Itobcrtxon  v.  Corn- 
ivell,  7  Prac.  R.  297).  In  this  case, 
however,  the  writ  was  granted, 
without  costs,  to  prevent  a  proba- 
ble injustice. 
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action  arose  (n)  or  in  which  tlie  defendant  or 

G.,  at  which  place  a  bargain  was 
made  for  the  delivery  of  certain 
goods  at  W. ,  and  the  bargain  was 
■fulfilled  by  such  deliver}^  and  ac- 
ceptance, it  was  held  that  the  cause 
of  action  arose  partly  at  G.  and 
partly  at  W.,  and  that  the  Judge 
of  the  county  in  which  W.  is  situ- 
ate had  no  authority  in  respect  of 
the  cause  of  action  {In  re  Kemp 
V.  Owen,  1  C.  L.  J.,  71  ;  1  L.  C.  G. 
41  ;  14  C.  P.  432). 

These  cases  were  followed  by 
Carsley  v.  Fiskcn  et  al.,  4  Prac,  E.. 
255  ;  4  L.  C .  G.  113,  to  same  effect. 
The  defendants,  living  at  Toronto, 
agreed  to  sell  to  the  plaintiff  at 
Kingston  certain  barrels  of  oil.  On 
the  delivery  of  the  oil  at  Kingston 
the  quai:'jty  was  found  to  be  short. 
Upon  an  action  brought  at  King- 
ston Division  Court  for  the  short- 
age, the  Ju  ige  held  that  he  had 
jurisdiction.  Morrison,  J.,  how- 
ever, granted  a  prohibition,  on  the 
ground  that  the  whole  cause  of 
action  did  not  arise  there. 

The  next  case  is  that  of  Noxon  et 
al  V.  Holmes  et  al,  24  C.  P.  641, 
where  the  Judges  confirmed  the  rule 
laid  down  in  the  previous  cases  in 
this  country,  l)y  holding  that  the 
words  "cause  of  action"  mean 
"whole  cause  of  action,"  i.e.,  con- 
tract and  breach  of  it.  The  action 
was  brought  in  the  Division  Court 
at  Ingersoll,  in  the  county  of  Ox- 
ford, on  a  promissory  note  made 
by  the  defendant,  who  resided  at 
Strathroy,  in  the  count}'  of  Middle- 
sex. The  note  was  made  payable 
at  IngersoU  and  dated  there,  but  it 
was  proved  that  it  was  really  made 
at  Strathroy.  The  Court  held  that 
the  action  should  have  been  brought 
wliere  the  defendant  resided,  as  the 
cause  of  action,  i.e.,  the  whole 
cause  of  action,  did  not  arise  at 
IngersoU,  and  a  prohibition  was 
ordered. 

The  above  case  was  decided  on 


{n)  There  has  been  and  still  is 
considerable  difference  of  opinion 
as  to  the  Court  in  which  an  action 
may  be  brought  under  these  words. 
The  case  of  In  re  Wait  v.  Vane- 
verij,  23  U.  C.  R.  196  (decided  be- 
fore the  late  Act  of  27-28  Vict.,  cap. 
27),  though  only  the  judgment  of 
the  Court  on  an  ex  parte  applica- 
tion for  a  rule  nisi,  is  an  important 
judicial  decision  on  the  subject. 
The  defendants,  residing  at  Gode- 
rich,  made  a  contract  at  Brantford 
with  plaintiff  to  deliver  to  him 
certain  goods  at  Goderich.  The 
plaintiff  alleged  that  the  defendant 
failed  to  perform  his  contract,  and 
commenced  an  action  against  him 
in  the  Division  Court  at  Brantford. 
The  defendant  then  applied  for  a 
rule  nisiioY  a  prohibition.  Draper, 
C.  J.,  in  granting  the  rule,  said  : 
"The  word.<?  'cause  of  action' 
have,  in  the  English  County  Court 
Act,  been  repeatedly  determined 
in  England  to  mean  the  whole  cat.  e 
of  action  ;  in  other  words,  what- 
ever the  plaintiff  must  prove  to 
entitle  him  to  recover.  Now,  what 
is  the  cause  of  action  in  this  case. 
Not  the  contract  only,  but  the  con- 
tract and  the  breach,  for  which 
the  plaintiff  claims  damages.  The 
first  was  made  at  Brantford,  bul  he 
fish  were  to  be  and  were  deliv  red 
to  the  plaintiff  at  the  railway  sta- 
tion at  Goderich.  The  breach  of 
contract  alleged  is,  that  the  fish 
there  delivered  were  unsound,  &c., 
and  if  true,  this  breach  occurred 
at  the  place  of  delivery  stipulated 
for  by  the  contract.  The  cause  of 
action,  therefore,  arose  partly  at 
Brantford  and  partly  at  Goderich, 
and  the  plaintiff  must  bring  his 
action  according  to  the  second  alter- 
native [as  given  in  the  statute, 
namely,  where  the  defendant  re- 
sides or  carries  on  business].  The 
rule  nisi  must  issue." 

Where  the  defendant  resided  at 
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aiiv  one  of  several  defendants  resides  (o)   or 


the  section  (C.  S.  U.  C,  cap.  19. 
sec.  71)  from  which  the  present 
enactment  is  taken  ;  and  may 
therefore  be  considered  as  conclu- 
sive so  far  aa  the  authorities  go  at 
present,  notwithstanding  O'Botw- 
hoe  V.  JVilcy,  spoken  of  hereafter, 

Halph  V.  G.  W.Ii.  Co.,  14  C.  L.  L 
172,  followed  Noxon  v.  Holmes. 
The  facts  there  were  that  the  plain- 
tiff, having  a  return  ticket  for  a 
passage  from  London  to  IngersoU 
and  back,  was  on  the  return  trip 
put  off  the  train  at  Dorchester,  an 
intermediate  station.  The  action 
for  damages  was  brought  at  Lon- 
don. It  was  held  by  Elliott, 
Co.  J. ,  that  as  the  whole  cause  of 
action  did  not  arise  either  at  liOn- 
don,  where  the  ticket  was  issued 
and  where  the  defendant  should 
have  been  carried  back  to,  or  at 
Dorchester,  where  the  expulsion 
took  place,  it  must  be  brought 
where  the  defendant  resided  or 
carried  on  business,  which  appeared 
to  be  in  the  city  of  Hamilton. 

There  was  much  discussion  in 
England  as  to  the  meaning  of  some- 
what similar  words  in  an  Imperial 
statute.  The  Courts  there  were 
divided  in  opinion,  but  after  much 
litigation  have,  for  the  sake  of  uni- 
formity, come  to  an  understanding, 
and  have  agreed  to  hold  that  the 
phrase  '*  cause  of  action"  means 
the  act  on  the  part  of  the  defendant 
which  gives  the  plaintiff" his  cause  of 
complaint.  That  is,  the  breach 
alone  {Jackson  v,  Spitted,  L.  R.  5 
C.  P.  542  ;  6  L.  J.  N.  S.  325,  agreed 
to  in  Vaughan  v.  Weldon,  L.  R. 
IOC.  P.  47).  These  cases,  how- 
ever, are  not  authorities  on  the 
present  section. 

The  more  recent  case  of  O'Dono- 
hoe  V.  Wiley  ct  nl.,  43  U.  C.  R.  350 
would  seem  at  first  sight  to  overrule 
Noxon  v.  Holmes,  ante.,  which  has 
been  above  said  to  be  conclusive 
as  to  the  words  of  the  section  now 


under  discussion  ;  but  it  will  be 
noticed  that  O'Donohoe  v.  H'jVry 
ct  al.  was  decided  u[>oii  another 
statute  (Rev.  Stat.,  cap.  50,  sees. 
49,  50.  C.  L.  P.  Act),  where  the 
wording,  though  very  similar,  is 
not  iilentical  with  the  words  in  the 
section  before  us,  and  the  Chief 
Justice,  in  giving  judgment,  refers 
to  this.  In  this  latter  case  the 
Court  held  (following  Jackson  v. 
Spittal,  L.  R.,  5C.  P.  542)  that  the 
words  "cause  of  action"  in  the 
rentence  of  the  section  which  reads 
"cause  of  action  which  arose  in  On- 
tario, or  in  respect  of  a  breach  of  con- 
tract made  therein,"  did  not  mean 
the  whole  cause  of  action,  but  the 
breach  alone.  The  distinction  is  so 
very  fine  as  to  be  almost  impercep- 
tible ;  but  as  the  distinction  is 
drawn,  and  the  words  "not  iden- 
tical, and  therefore  susceptible  of  a 
different  interpretation  "  (per  Har- 
rison, C.  J.,  at  p.  356),  we  are  safe 
in  looking  upon  Noxon  v.  Holmes 
as  the  binding  authority. 

(o)  It  is  difficult  to  define  the 
word  "  resides."  A  learned  Judge 
in  England  doubted  if  a  general 
definition  could  be  found  any- 
where, and  said  he  never  could 
find  or  frame  one  satisfactory  to 
his  mind.  Robinson,  C.  J.,  in 
Mellifh  V.  Kan  A'oiinan,  13  U.C.R. 
455,  says  :  **  The  term  '  resident ' 
is  diff"erently  construed  in  courts  of 
justice,  according  to  the  [)urpose3 
for  which  inquiry  is  made  into  the 
meaning  of  the  term.  The  sense 
in  which  it  should  be  used  is  con- 
trolled by  reference  to  the  object.  " 
Residence  is  said  to  mean  a 
domicile  or  home  (Lainbe  v.  Smith, 
15  L.  J.  Ex.  N.  S.  287),  and  a  man's 
home  is  where  his  wife  and  fanuly 
reside  (Reg.  v.  Duke  of  Rkhnioml, 
6  T.  R.  561).  lint  this  is  only  the 
case  generally,  because  a  man  may 
reside  in  one  place  and  his  family 
in  another.     It  has  also  been  de- 
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carries  on  business  {p)  at  the  time  the  action 
is  brought,  notwithstanding  that  the  defendant 
at  such  time  resides  in  a  County  or  Division 
different  from  the  one  in  which  the  cause  of 
action  arose  {q).  C.  S.  U.  C,  c.  19,  s.  71. 
Suits  may  be  63.  Auv  such  suit  mav  bc  entered  and  tried 

brought  and  •        i  •         i       /^  i  i  •      • 

tried  in  the       and  determined  in  the  Court  the  place  of  sittmor 

Court  nearest  to  , 

the  defendant's  whcrcof  is  the  ncarcst  to  the  residence  of  the 

residence. 

defendant,  (?)  and  such  suit  may  be  entered, 


fined  to  be  "  where  one  habitually 
sleeps"  {Reg.  v.  Norwood,  L.  R.  2 
Q.  B.  457).  There  is  a  difference 
between  domicile  and  residence. 
The  latter  is  more  transient  in  its 
nature  than  the  former  ;  and  the 
cases  show  that  a  person  may  have 
in  fact  two  places  of  residence  at 
the  same  time  ( W  hUJiornv.  Thomas, 
7  M.  &  G.  1),  though  he  can  have 
but  one  domicile.  Practically, 
however,  the  points  which  it  will 
generally  be  necessary  to  establish 
are,  that  the  "  residence  "  (which 
may  here  be  considered  synony- 
mous with  "dwelling")  is  bona 
fide,  and  that  although  it  in  ay  be 
constructive,  as  by  a  family  or 
servants,  or  even  the  possession  of 
a  domicile  which  is  not  actually 
used,  there  must  be  a  reasonable 
intention  to  reside  whilst  there, 
and  a  clear  intention  to  return 
whilst  absent. 

The  principal  authorities  on  the 
subject  will  be  found  collected  by 
Harrison,  C.  J. ,  in  In  re  Ladou- 
ceur  V.  Salter,  6  Prac.  R.  305.  In 
that  case  the  defendant's  family 
lived  at  Rochesteiville,  in  the 
Province  of  Ontario,  where  his 
wife  kept  a  store.  The  defendant 
worked  at  Aylmer,  in  the  Province 
of  Quebec,  but  often  went  to  see 
his  wife  at  Rochesterville.  The 
learned  Chief  Justice  held  that  he 
"resided  "  at  the  latter  place.  The 


circumstances  of  this  case  showed 
that  the  defendant  had  restricted 
his  visits  to  his  family  after  hearing 
of  the  issue  of  the  summons  against 
him. 

A  public  company  is  said  to 
"dwell"  where  they  have  their 
office  for  the  transaction  of  their 
business  (see  sec.  133,  and  note). 

(p)  "Carrying  on  business"  re- 
fers to  a  man's  * '  calling"  and  not  to 
an  accidental  occupation,  and  the 
words  do  not  apply  to  a  mere  clerk 
in  the  employment  of  another. 

As  to  where  a  public  company 
is  said  to  carry  on  its  business,  see 
note  to  section  133. 

(q)  There  is  a  slight  alteration  in 
the  wording  of  this  section  from 
that  in  the  former  Act,  which  does 
not,  however,  alter  the  meaning. 

(r)  This  enactment  was  intro- 
duced in  1864,  and  has  proved  of 
great  benefit  and  importance  to 
suitors  ;  for  in  the  majority  of  cases 
the  plaintiff  lives  in  the  immediate 
neighbourhood  of  the  defendant, 
as  also  the  witnesses  likely  to  be 
called  ;  and  the  expense  of  suing  a 
defendant  increases  with  the  dis- 
tance he  may  live  from  the  Court. 

The  powers  given  under  the  next 
section,  which  were  seldom  invoked, 
have  by  means  of  section  63  been 
almost  superseded,  although  there 
may  be  cases  where  it  will  be  ne- 


Sec.  63.] 


PROCESS   AND   PROCEDURE. 


63 


See  Rttle  5. 


tried  and  determined  irrespective  of  the  place 
where  the  cause  of  action  arose,  and  notwith- 
standing that  the  defendant  at  such  time  resides 
in  a  County  or  Division  other  than  the  County 
or  Division  in  which  such  Division  Court  is 
situate,and  such  suit  entered.  27-28  V.,c.  27,  s.  1. 

2.  It  shall  be  sufficient  if  the  summons  in  service  of  sum- 
mons in  such 

such  case  be  served  by  a  Bailiff  of  the  Court  cases. 
out  of  which  it  issues  (s)  in  the  manner  pro- 
vided in  the  seventieth  section  of  this  Act ;  (t) 


cessarj'  to  obtain  an  order  under 
that  section,  as,  for  instance,  where 
there  are  two  or  more  defendants 
whose  residences  are  not  all  nearest 
to  one  and  the  same  place  of  hold- 
ing a  Court,  this  Act  only  speaking 
of  "the  defendant,"  without  ad- 
ding the  words  "or  one  of  several 
defendants,"  as  in  sections  62  and 
64.  The  Judge  can,  under  section 
64,  exercise  his  discretion  as  to 
the  Court  where  the  suit  is  to  be 
entered,  according  to  the  facts  of 
each  particular  case. 

As  to  the  meaning  of  the  word 
"  residence,"  see  note  (o)  to  section 
62. 

Eule  5  provides  that  this  claim 
shall  contain  the  following  state- 
ment :  "  And  the  plaintiff  enters 
this  suit,  and  claims  to  have  it  tried 
and  determined  in  this  Court,  be- 
cause the  place  of  sitting  thereof 
is  the  nearest  to  defendant's  resi- 
dence." 

It  is  not  stated  what  the  effect 
of  an  omission  to  furnish  this  state- 
ment would  have.  Probably  the 
Judge  would  allow  it  to  be  added 
at  the  trial,  in  order  that  the  re- 
cord might  show  why  the  swit  was 
brought  here.  Some  clerks  keep 
a  number  of  slips  on  hand,  with 
this  statement  printed  on  them  ; 
this  saves  writing,  and  the  cost  is 
very  small. 


Some  divisions  are  large  in  terri- 
tory, and  consist  of  two  or  more 
municipalities,  or  parts  thereof, 
grouped.  Some  County  Judges  hold 
their  Courts  in  more  places  than 
one  in  the  same  division,  and  often- 
er  than  once  in  two  months.  In 
all  such  cases  the  suits  entered  for 
a  particular  place  of  holding  the 
Court  should  be  treated  throughout 
their  entire  proceedings  as  if  there 
were  no  other  place  within  the  di- 
vision whereat  the  Court  is  held. 
All  notices  on  special  summonses, 
all  alias  and  pluries  ordinary  sum- 
monses and  adjournments,  should 
refer  to  the  place  set  forth  in  the 
first  summons  and  at  which  the 
hearing  of  a  case  is  commenced, 
unless  by  consent  of  parties  the 
adjourned  hearing  should  be  fixed 
for  another  place  within  the  divi- 
sion. It  is  conceived  that  although 
the  Court  may  have  two  places  of 
alternate  sitting,  a  suit  may  be  en- 
tered, tried  and  determined  in  that 
Court  which  has  such  alternate  sit- 
tings, provided  that  the  defendant 
be  summoned  to  the  place  of  sitting 
which  is  nearest  to  his  residence, 
and  thus  be  within  the  letter  and 
spirit  of  this  exceptional  section. 

(s)  See  section  45,  and  notes. 

(t)  That  is,  ten  days  at  least  bo- 
fore  its  return  day. 
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Execution. 


See  Foiin , 


and  upon  judgment  recovered  in  any  such  suit 
a  writ  of  ^m/«a«s  against  the  goods  and  chat- 
tels of  the  defendant,  and  ail  other  writs,  pro- 
cess and  proceedings  to  enforce  the  payment  of 
the  said  judgment,  (w)  may  be  issued  to  the 
Bailiff  of  the  Court,  and  be  executed  and  en- 
forced by  him  in  the  County  in  which  the  de- 
fendant resides,  as  well  as  in  the  County  in 
which  the  judgment  was  recovered.  27-28  V., 
c.  27,  s.  2. 
When  suits  may     64.  hf)  In  casc  any  person  desires  to  brincj 

be  brought  in  ^    '  '     ^  o 

other  tiian  the   au  actiou  in  a  Divisiou  other  than  as  in  the 

regular  Divi- 

:sions.  i^^yy   next  prcccdiug   sections    mentioned,   any 

County  Judge  may  by  special  order  {v)  au- 
thorize a  suit  to  be  entered  and  tried  in  the 
See  Rules  16,  Court  of  any  Division  in  his  County  adjacent 
m^and  Forms  ^^  ^j^^  Divisiou  in  which  the  defendant  or  one 
of  several  defendants  resides,  whether  such  de- 
fendant resides  in  the  County  of  the  Judge 
granting  the  order  or  in  an  adjoining  County. 
C.  S.  U.  C,  c.  19,  s.  72. 


(u)  The  section  from  which  the 
following  is  taken  contains  a  re- 
cital explaining  the  expediency  of 
the  provision,  which  is  now  omit- 
ted. 

See  note  (r)  to  last  section. 

(v)  Under  16  Vict.  cap.  177,  sec. 
^,  it  was  held  that  the  application 
should  be  made  to  the  Judge  who 
would  ordinarilj'  have  cognizance 
of  the  cause,  and  not  to  the  Judge 
of  the  division  to  which  it  was  de- 
sired to  transfer  it  {Mc  Whirter  v. 
Bmgard,  14  U.C.R.  84);  but  under 
Rule  123,  the  leave  must  be  given 
by  the  Judge  before  whom  the  ac- 
tion is  to  be  tried,  who  must  ne- 
<;essarily  be  the  Judge  of  the  county 


in  one  of  the  divisions  of  which  the 
suit  is  to  be  brought.  The  suit 
must  be  brought  in  a  division  adja- 
cent to  the  division  in  which  the 
defendant  resides. 

If  there  are  more  defendants 
than  one,  concurrent  summonses 
may  issue  for  service  on  the  de- 
fendants residing  out  of  the  coun- 
ty in  which  the  action  is  brought 
(Rule  17). 

See  Rule  16  as  to  the  mode  of 
procedure  to  obtain  leave  under 
this  section,  and  as  to  the  form  of 
affidavit.  The  summons  must  con- 
tain the  following  statement:  "Is- 
sued by  leave  of  a  Judge. " 
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65.  Every  Clerk  or  Bailiflf  may  sue  and  be  cierks  and 

Bailiffs  maj-  sue 

sued  for  any  debt  due  to  or  by  liim,  as  the  case  and  be  sued  in 

*'  ,  adjoiiun^'  Divi- 

niay  be,  separately  or  jointly  with  any  other  s'^ns. 
person  in  the  Court  of  any  next  adjoining 
Division  in  the  same  County,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  the 
cause  of  action  had  arisen  within  such  next 
adjoining  Division,  or  the  defendant  was  resi- 
dent therein,  {w)  and  no  Clerk  or  Bailiff  shall 
bring  any  suit  in  the  Division  Court  of  which 
he  is  such  Clerk  or  Bailiff.  C.  S.  U.  C,  c.  19, 
s.  83. 

QQ.  Any  suit  or  action,  by  or  against  a  Jud^je  Actions  against 

-        •         T    J  V  r^         \       .-^         ^         I,-    -u     •     County  Judges 

or  J  unior  J udge  of  a  County  Court,  which  is  or  stipendiary 

•  /^  Magistrates  for 

within  the  competence  of  a  Division  Court,  may  amounts  within 

^       ,     ,    .  .  ^  J  Division  Court 

be  brought  in  a  Division  Court  of  any  County  jurisdiction. 
adjoining  that  in  which  such  Judge  or  Junior 
Judge  resides ;  and  any  suit  or  action  by  or 
against  any  Stipendiary  Magistrate,  if  the  same 
is  within  the  jurisdiction  of  any  Division  Court 
of  his  District,  may  be  brought  in  any  Division 
Court  of  any  adjoining  County  or  District,  {x) 
40  v.,  c.  8,  s.  14.     See  also  Kev.  Stat.,  c.  90,  s.  45. 

(xo)  And   doubtless   under   this  is  felt  for  want  of  it ;  but  it  gets 

section   the  plaintiff   would  have  rid  of  a  difficulty  which  has  occa- 

all  the  rights   as  to  choosing  his  sionally  arisen,   and  which  in  the 

place  of  trial  (except  that  no  clerk  nature  of    things   might,   but    for 

or  baiiiU"  may  sue  in  the  Court  of  this  section,   hereafter  arise.      In 

which  he  is  such  clerk  or  bailili)  an  action  of  ejectment  against  a 

as  are  given  by  the  previous  sec-  County  Judge  to  recover  lands  in 

tions.     A  clerk  or  bailiff  may  be  his  own  county  {Anon.  4  Prac.  K. 

sued,  though  he  cannot  sue,  in  his  310),    the   venue  was  changed  to 

own  division  ;  the  first  part  of  the  expedite  the  trial  on  the  ground 

section  is  permissive,  but  the  lat-  that    but    for    the    fact     of     the 

ter  part  is  compulsory.  defendant    being    County   Judge, 

See  note  to  section  143  (2).  proceedings  might  have  been  taken 

(z)  This  provision  is  new.     It  is  against   him  under  the  Overbold- 

not  often  that  any  inconvenience  i"g  Tenants  Act.     Draper,  C.  J., 

5 


66 


THE   DIVISION   COURTS   ACT. 


[Sec.  67. 


Clerk  to  forward 
Summonses  for 
service  in  other 
Divisions. 


See  Rule  81. 


See  Rule  77. 


67-  The  Clerk  of  any  Division  Court  shall, 
when  required,  forward  all  summonses  to  the 
Clerk  of  any  other  Division  Court  for  service,  (y) 
and  the  Clerk  of  any  Division  Court  shall  re- 
ceive any  summonses  sent  to  him  by  any  other 
Division  Court  Clerk  for  service,  and  he  shall 
hand  the  same  to  the  Bailiff  for  service,  and 
when  returned,  shall  receive  the  same  from  the 
Bailiff  and  return  them  to  the  Clerk  from  whom 
he  received  them,  and  every  Clerk  shall  enter 
all  such  proceedings  in  a  book  to  be  by  him 
kept  for  that  purpose,  (z)    C.  S.  U.  C,  c.  19,  s.  73. 


when  making  the  order,  added:  '*  It 
is  possible  that  the  mere  fact  of 
defendant  being  the  County  Judge 
of  the  county  in  which  the  trial 
would  otherwise  take  place,  might 
be  suificient  to  wan-ant  a  change 
of  venue  on  grounds  of  public 
policy."  The  point  was  then  new, 
and  we  are  not  aware  of  its  having 
since  been  discussed  in  our  Courts. 

This  section  would  not,  however, 
prevent  a  transcript  of  the  judg- 
ment being  sent  for  purpose  of 
execution  to  a  Court  in  the  Judge's 
own  county. 

The  wording  of  the  section  is 
permissive  in  form,  but  must  be 
taken  to  be  compulsory,  as  of 
course  a  Judge  could  not  try  a 
case  in  which  he  was  personally 
interested. 

iy)  See  sec.  74,  and  note. 

{z)  See  Rule  81,  which  enlarges 
upon  the  mode  of  procedure  under 
this  section. 

The  book  here  spoken  of  may 
be  called  the  "Foreign  Procedure 
Book,"  and  be  in  a  form  analogous 
to  that  of  the  *'  Procedure  Book  " 
required  by  Rule  77  and  Form  4, 
&c. 

It  would  seldom  be  possible  and 


often  inconvenient  for  the  trans- 
mitting clerk  to  know  and  send 
the  exact  sums  that  would  be  re- 
quired to  pay  for  services  in  a 
foreign  division  ;  it  is  therefore 
usual  for  each  clerk  to  keep  an 
account  with  others  to  whom  he 
sends  summonses  or  other  papers, 
in  which  to  credit  them  the  charges 
that  they  make  against  him,  and 
which  are  endorsed  on  the  papers 
returned.  If  he  also  keeps  in  his 
Foreign  Procedure  Book,  besides 
the  index  of  the  names  of  the  suits, 
an  alphabetical  index  of  the  names 
of  the  clerks  sending  him  these 
suits,  referring  to  each  as  it  comes 
to  him  and  is  numbered,  he  can  at 
any  moment  see  what  any  such 
clerk  owes  him,  and  so  make  out 
his  account  with  him  accordingly. 
This  is  the  course  pursued  by  many 
clerks,  and  answers  all  purposes. 
But  where  there  is  no  such  under- 
standing between  clerks,  a  sum 
should  be  sent  on  account  of  ser- 
vice, &c. 

In  some  cases  clerks  omit  alto- 
gether to  transmit  fees  for  services, 
or  to  take  any  notice  of  letters  ask- 
ing for  payment  after  services  are 
rendered,  which  greatly  mars  the 
amenity  which  should  exist  among 


i 
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fiKTkV   0^  CLAIM. 
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Entry  of  Claim,  Service,  dtc. 
68.  The  plaintiff  shall  enter  with  the  Clerk  Plaintiff  to  en- 

■"■  ter  copy  of  his 

a  copy,  and,  if  necessary,  copies  of  his  account,  ciajms  with 
claim  or  demand  in  writing  in  detail  (and  iu 
cases  of  tort,  particulars  of  his  demand),  (a)  and 


officers  of  Division  Courts.  In 
order  to  remedy  this,  some  clerks 
are  obliged  to  withhold  summonses 
which  have  been  served,  and  the 
affidavits  of  service,  and  notify  the 
clerk  who  sent  them  for  service. 
by  post  card,  that  the  fees  amount 
to  so  much,  and  that  the  papers 
will  be  transmitted  on  payment  of 
fees.  It  is  quite  permissible  for 
clerks  to  decline  to  hand  any  pap- 
ers to  their  bailiffs  unless  the 
proper  fees  are  first  transmitted  ; 
and  they  may  well  be  excused  for 
refusing  to  advance  money  for 
those  who  have  once  made  default 
in  payinw  their  debts. 

No  clerk  to  whom  papers  are 
sent  for  service  has  any  right  to  do 
more  than  have  the  papers  served 
and  then  return  them.  He  has  no 
right  to  tax  the  costs  claimed  by 
the  home  clerk,  or  to  look  to  any 
one  but  him  for  his  fees  ;  nor  can 
he,  except  in  a  friendly  way  for 
the  debtor,  receive  and  forward 
the  money  claimed  by  the  sum- 
mons. To  prevent  all  difficulty, 
the  home  clerk  should  endorse  on 
the  summons  the  costs  of  suit  up 
to  time  of  transmission,  also  the 
foreign  clerk's  fees  for  receiving 
and  returning  papers,  &c,,  fee  for 
affidavit,  and  bailiffs  fees  for  ser- 
vice. Should  the  debtor  desire  to 
pay  before  judgment,  he  would 
then  only  have  to  add  the  mileage, 
if  any. 

The  foreign  clerk  must  state  the 
items  of  his  and  his  bailitt's  fees, 
as  the  home  clerk  has  to  tax  them. 

(a)  Kules  3  and  4  provide  that 
the  account,  claim  or  demand  shall, 


whenever  possible,  contain  informa- 
tion in  detail  as  to  the  names  and 
place  of  abode  of  the  parties,  as 
well  as  particulars  of  the  claim,  or 
facts  constituting  the  cause  of  ac- 
tion. It  would  be  unreasonable  to 
require  less  than  this.  The  plain- 
tiff, moreover,  is  bound  by  his  own 
particulars,  though  he  may  in  cer- 
tain cases  obtain  leave  to  amend  on 
terms.  Suitors  would  do  well  to 
be  very  careful  about  the  manner 
in  which  they  put  their  claims  into 
Court,  and  thereby  save  much  valu- 
able time  to  the  Court  and  delay 
and  expense  to  themselves. 

Rule  4  is  even  more  imperative 
than  this  section.  Most  Judges 
therefore,  we  believe,  refuse  to 
take  up  a  defended  case  where  the 
claim  consists  of  ' '  amount  of  ac- 
count rendered,"  or  some  such 
statement.  A  case  of  this  sort  is 
one  that  does  admit  of  showing  the 
particulars  in  detail.  An  adjourn- 
ment to  furnish  these  particulars 
is  then  always  made  at  the  expense 
of  the  plaintiff,  and  he  is  thus  made 
to  pay  both  in  time  and  money. 

A  clerk  is  only  permitted  to  issue 
a  special  summons  where  the  par- 
ticulars of  the  claim  are  given  with 
reasonable  certainty  and  detail  (see 
Rule  12). 

In  case  of  a  special  summons,  a 
plaintiff  is  not  entitled  to  judgment 
by  default  unless  the  particulars  of 
his  claim  are  given  with  reasonable 
certainty  and  detail  (sec.  79). 

Rule  4  explains  what  is  here  re- 
quired as  to  particulars  of  claim, 
and  Forms  15  to  21  are  given  aa 
illustrations. 
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See  Rules  s,u,  5,  each  such  copv  shall  be  numbered  accordinof  to 

9,  18,  80.  .  .  .  , 

the  order  in  which  the  copies  are  entered,  and 
thereupon  a  summons  shall  be  issued  (&)  bear- 
ing the  number  of  the  account,  claim  or  demand 

ge  Forms  15  to  qjj  ^]^g  margin  thereof,  (c)  and  corresponding  in 
substance  with  such  form  as  may  be  prescribed 
by  the  General  E tiles  or  Orders,  relating  to 
Division  Courts,  from  time  to  time  in  force, 
according  to  the  nature  of  the  account,  claim 
or  demand ;  and  on  the  trial  of  the  cause  no 
evidence  shall  be  given  by  the  plaintiff  of  any 
cause  of  action  except  such  as  is  contained  in 
the  account,  claim  or  demand  so  entered,  {d) 
C.  S.  U.  C,  c.  19,  s.  74. 

Plaintiff  to  fur-       69-  The  plaintiff  shall  furnish  the  Clerk  with 

nish  particulars  .  ^  •        ^    • 

of  claims  to  the  the  particulars  ot  his  claim  or  demand,  and  the 

Clerk  for  service. 

Clerk  shall  annex  the  plaintiff's  particulars  to 
seeRuies3,h,5,^\^Q  summons,  and  he  shall  furnish  copies  there- 
of to   the   proper  person   to   serve  the   same. 
C.  S.  U.  C,  c.  19,  s.  35.  {e) 
Service  of  sum-      70.  The  summous,  with   a  copy  of  the  ac- 

mons  to  be  ten  "^ 

days.  count  or  of  the  particulars  of  the  claim  or  de- 

mand  attached,  shall  be  served  (/)  ten   days 

The  words,    "and,  if  necessary,  {d)  The  Judge  may,  however,  in 

copies,"  would  be  applicable  in  the  his  discretion,  adjourn  the  hearing 

case]of  a  concurrent  summons(Rule  of  the  cause  to  enable  a  party  to 

17  ;  see  also  Rule  8).  furnish  particulars  or  further  par- 

(6)  The  issue  of  the  summons  is  ticulars  (Rule  4). 

the  commencement  of  the  action  (e)   See  previous  sec,  and  notes. 

(Rule    10),    and    it    is    either    an  (yj  Personal  service  must  be  ef- 

"  ordinary  summons"  or  a  "special  fected  of— 1.  An  ordinary  summons 

summons,"  according  to  the  nature  where  the  claim  exceeds  $8  (sec. 

of  the  claim  (see  Rule  104,  apply-  72)  ;  2.   An  interpleader  summons 

ing  to  cases  where  a  wrong  sum-  (Rule  37). 

mons  is  issued  by  mistake  ;    also  Service  need  not  he  jjersonal  of— 

Rules  11,  12,  and  sees.  36  and  79).  j     ^^  ordinary  summons  where 

(c)  See  Rule  9.  claim  does  not  exceed  $8  (sec.  72) ; 
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2.  Replevin  summons,  if  defendant 
cannot  be  found  ( Rule  48) ;  3.  Gar- 
nishee summons  if  Judge  so  order 
(Rule  55);  4.  Summons  in  case  of 
an  absconding  debtor  after  attach- 
ment has  issued  (sec.  203);  5.  Judg- 
ment summons  (sec.  177);  but  it  is 
doubtful  if  an  order  of  commitment 
would  be  made  against  the  debtor 
for  disobedience  to  a  summons  thus 
served,  unless  the  Judge  were  sat- 
isfied that  the  service  had  come  to 
his  knowledge. 

The  bailiff  should  make  a  note 
of  the  mode  of  service  without 
delay,  to  enable  him  correctly  to 
make  the  return  required  by  Rule 
90.  If  the  service  is  not  personal 
the  bailiff  should  make  inquiry  as 
to  the  name  and  position  of  the 
person  that  he  leaves  the  process 
or  paper  with,  if  unknown  to  him, 
so  that  he  may  be  able  to  fill  in 
the  affidavit  of  service  properly, 
and  to  give  full  information  to  the 
Judge,  if  required  so  to  do  under 
section  76 . 

The  bailiffs  affidavit  should  al- 
ways show  the  how,  the  where 
(under  sections  72  and  203,  and 
Rules  48  and  55)  and  the  wheii  of 
each  service. 

It  is  laid  down  in  the  books  of 
practice  in  the  Superior  Courts, 
that  when  practicable,  the  defend- 
ant, or  each  of  them  if  more  than 
one,  should  be  served  personally 
with  a  true  copy  of  the  writ.  It 
is  not  necessary  to  leave  the  copy 
in  his  actual  corporeal  possession, 
and  whether  the  party  touches  him 
or  puts  it  into  his  hand  is  imma- 
terial. Personal-  service  may  be 
where  you  see  a  person  and  bring 
the  process  to  his  notice,  and  if, 
after  informing  him  of  the  nature 
of  it  and  tendering  a  copy,  he  re- 
fuses to  receive  it,  then,  placing  it 
on  his  person  or  throwing  it  down 
in  his  presence  would  be  sufficient 
service.  But  each  case  must  de- 
pend upon  its  own  facts. 

The  following  decisions  may  help 


bailiffs  in  discharge  of  their  duties 
in  this  respect :  A  sheriffs  officer 
took  a  writ  intended  for  one  person 
to  another  person  of  the  same  name, 
lie  was  informed  by  the  defendant 
of  his  error,  and  took  back  the 
writ,  saying  that  he  would  go  to 
the  other  party,  the  defendant 
having  agreed  that  if  he  was  wrong 
in  his  supposition,  he  would  con- 
sider the  service  good  if  the  writ 
were  left  for  him  at  the  house  of 
a  third  party  named.  The  officer 
neither  served  the  other  party  nor 
left  the  writ  for  defendant  as 
directed.  The  plaintiffs  neverthe- 
less proceeded  against  the  defend- 
ant. The  service  and  all  subse- 
quent proceedings  were  set  aside 
for  irregularity.  The  original  writ 
need  not  be  shown  unless  defend- 
ant, at  or  within  a  reasonable  time 
after  service,  make  a  demand  to 
see  it :  a  quarter  of  an  hour  held 
to  be  a  reasonable  time.  Where  at 
the  time  of  service  an  inspection  of 
the  original  was  demanded  and  re- 
fused, the  service  was  set  aside, 
with  costs.  "Personal  service" 
has  never  been  defined  by  the 
legislature  :  each  case  is  left  to 
depend  on  its  own  particular  cir- 
cumstances. The  Courts  have  not 
held  it  necessary  to  put  process 
into  the  actual  corporeal  possession 
of  the  defendant  to  constitute  a 
personal  service  ;  but  have  looked 
more  to  the  object  of  the  service — 
timely  notice  to  the  defendant  of 
an  action  commenced  against  him. 
Whether,  under  the  particular  cir- 
cumstances  of  each  case,  this  object 
has  been  accomplished,  is  aquestion 
for  the  Court  or  a  Judge.  Various 
cases  under  the  old  practice  show 
that  the  expression  "  personal  ser- 
vice "  is  not  to  be  understood  in 
the  strict  sense  of  the  term.  Thus, 
where  a  writ  was  put  through  the 
crevice  of  a  door  to  defendant,  who 
had  locked  himself  within,  the  ser- 
vice was  held  to  be  sufficient.  So 
where  the  writ  had  been  enclosed 
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See  RuUs  89,  S7,  at  least  (g)  before  the  return  day  thereof.    C.  S. 

^''''  U.  C,  c.  19,  s.  75. 

71.  In  case  none  of  the  defendants  reside  in 
the  County  in  which  the  action  is  brought,  but 
one  of  them  resides  in  an  adjoining  County,  the 
summons  shall  be  served  fifteen  days,  and  in 
case  none  of  the  defendants  reside  in  the  County 
within  which  the  action  is  brought,  or  in  an  ad- 
joining County,  the  summons  shall  be  served 
twenty  days  at  least  before  the  return  day  there- 
of, (gg)     C.  S.  U.  C,  c.  19,  s.  76. 


When  service  to 
be  15  daj's  and 
when  20  days. 


See  Rule  18. 


in  a  letter  to  defendant  which  he 
received,  and  out  of  which  he  had 
taken  the  copy .  But  service  upon 
a  wife,  agent  or  servant  is  not  per- 
sonal service.  Where  the  officer, 
on  seeing  the  defendant  at  his  win- 
dow, told  him  in  a  loud  tone  that 
he  had  a  writ  against  him  at  the 
plaintiff's  suit,  and  holding  out  the 
copy,  threw  it  down  and  left  it  in 
the  garden  in  defendant's  pre- 
sence :  held  not  a  sufficient  per- 
sonal service.  In  a  case  where 
service  was  denied  by  the  defend- 
ant, but  the  officer  swore  positively 
to  its  service  personally  on  the 
defendant,  an  application  to  set 
aside  proceedings  was  refused.  If 
there  be  more  defendants  than  one, 
each  should  be  served  as  if  he  were 
sued  alone,  except  in  the  case  of 
husband  and  wife,  when  service  on 
the  husband  for  both  will  be  suffi- 
cient. It  is  irregular  to  serve  pro- 
cess on  a  witness  while  attending  a 
Courtof  NidPrius  under  subpoena. 
Service  upon  a  defendant  while  at- 
tending the  assizes  as  plaintiff  in 
a  civil  action  pending  and  entered 
for  trial,  held  good  (Harr.  C.  L.  P. 
Act,  p.  18). 

If  the  defendant  conceals  him- 
self to  avoid  service  of  process,  the 
plaintiff's    course    is  to    proceed 


against  him  by  attachment  under 
section  190. 

As  to  service  on  partners,  see 
section  77. 

{g)  That  is,  in  an  ordinary  sum- 
mons ten  days  at  least  before  the 
day  of  trial  or  hearing ;  and  as 
there  could  not  be  at  least  ten  days 
if  the  day  of  service  were  included, 
it  would  therefore  be  clear  that 
both  the  day  of  service  and  of  trial 
are  excluded  in  this  computation. 
Rule  82,  however,  makes  this  quite 
clear,  by  declaring  that "  neither  the 
day  of  service  nor  the  day  of  holding 
the  Court  are  to  be  counted." 

The  same  rule  has  been  laid 
down  with  respect  to  an  inter- 
pleader summons  (see  Rule  37  and 
Form  25),  and  it  will  also  apply  to 
a  summons  in  replevin  (see  Rev. 
Stat.  cap.  53,  sec.  5  (2),  and  Form 
24,  warning  1).  Rule  53  as  to  gar- 
nishee proceedings  makes  the  same 
provision  as  the  present  section  as 
to  the  time  of  servicR.  There  is  no 
general  rule,  as  there  was  by  No. 22 
of  the  Rules  of  July,  1854,  defining 
the  mode  of  computing  time. 

See  next  note. 

(gg)  The  return  day  here  is  the 
Court-day  mentioned  in  the  sum- 
mons ;  while  in  a  special  sumniona 
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72.  In  case  the  amount  of  the  account,  claim  when  service  to 
or  demand   exceeds  eight  dollars,  the  service  otherwise, 
shall  be  personal  on  the  defendant,  (h)  and  in 

case  the  amount  does  not  exceed  eight  dollars, 
the  service  may  be  on  the  defendant,  his  wife 
or  servant,  or  some  grown  person  being  an  in- 
mate of  the  defendant's  dwelling-house,  or  usual 
place  of  abode,  trading  or  dealing,  (i)  C.  S. 
U.  C,  c.  19,  s.  77. 

73.  The  postages  of  papers  required  to  be  Postage., 
served  out  of  the  Division,  and  sent  by  mail  for 
service,  shall  be  costs  in  the  cause,  (ii)     C.  S. 

U.  C,  c.  19,  s.  78. 

74.  ( /)  Where  there  is  no  Bailiff  of  the  Court  ho'^  process, 

^"^  &c.,  may  be  ex- 

in  which  the  action  is  brought,  or  where  any  J^"^'^'^  **  *  <*'8- 
summons,  execution,  subpoena,  process  or  other 

issued  under  section  79,  the  return  the   transcript,    but  there  is  not 

day  is  the  day  happening  so  many  under  this  section  the  supervision 

days  after  service.  of  Rules  93  and  94,  which  do  not 

(/i)  See  note  (/)  to  last  section.  cover  the  case  of  executions  sent 

(0  See   section   62,    and   notes.  ?,^^^^*    *%,V^iliff\  ^i'^^"     ^^^^^g^ 

The   words  used  there  are  :   -  re-  ^^      .v,        a  "^^     ^  !^/ /^Pf  ^^^^^^ 

sides  or  carries  on  business. "     The  «^^.^«  the  undesirabdity  of  parties 

words  in  the  present  section  are  acting  under  this  section  if  it  can 

.  1          ^     ,  be  avoided, 

appare      y    y       }           •  rpj^^  present  section  comes  into 

(n)  Rule  145  is  an  amplification  operation  either— 

of  this  section.  (1  )  When  there  is  no  bailiflF  of 

ij)  This  enactment  (which,  how-  the  Court  in   which  the  action  is 

ever,  as  will  be  seen  lay  the  next  brought. 

note,  is  limited  in  its  operation  by  (2.)  At  the  direction  of  the  party 

Rule  34)  was  doubtless    intended  controlling  the  suit  or  process, 

to  get  over  some  of  the  difficulties  (3.)  On  the   order  of  the  Judge 

experienced    under    section    156,  or  clerk. 

though  there  is  not  much  gained  so  Compare  with  this  provision  Rule 

far  as  executions  are  concerned,  as  34  and  sees.  63  and  156,  and  notes 

the  same  result  could  generally  be  thereto. 

arrived  at  by  a  transcript  of  judg-  In  Davy  v.  Johnson,  31  U.  C.  B. 

ment,  which  by  the  same  Act  (.32  153,  the  Court  thought  "  that  the 

Vict.,  cap.  23),  could  be  sent  to  proper  mode  of  proceeding,  when 

any   Division  Court.     There  is  a  a/,  fa.  issues  under  this  section, 

slight  increase  in  the  expense  by  was  that  the  direction  in  the  writ 
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document,  is  required  to  be  served  or  executed 
elsewhere  than  in  the  Division  in  which  the 
5ee  ijuies  34, 5i,  action  is  brought,  it  may,  in  the  election  of  the 
party,  be  directed  to  be  served  and  executed  by 
the  Bailift'  of  the  Division  in  or  near  to  which 
it  is  required  to  be  executed,  {k)  or  by  such 
other  Bailiff  or  person  as  the  Judge,  or  Clerk 
issuing  the  same,  orders,  and  may,  for  that  pur- 
pose, be  transmitted  by  post  or  otherwise  direct 
to  such  Bailiff  or  person,  without  being  sent  to 
or  through  the  Clerk.  {I)     32  Y.,  c.  23,  s.  18. 


itself  (or  by  endorsement)  should 
be  to  the  bailiff  to  levy  of  the 
goods,  &o.,  being  within  his  divi- 
sion (naming  it),  or  near  to  it;" 
or,  if  directed  to  another  bailiff  or 
person,  the  writ  should  show  that 
such  bailiff  or  person  had  been  or- 
dered to  act  by  the  Judge  or  clerk. 
The  Judge,  in  the  above  quotation, 
speaks  of  directing  the  bailiff  to 
levy  of  the  goods  "within  his 
division.'  He  does  not  mean  to 
say  that  his  jurisdiction  is  limited 
to  his  division,  for  in  the  same 
judgment  he  assumes  that  the  bail- 
iff can  levy  in  the  whole  county. 

This  section  does  not  give  any 
power  to  the  Judge  or  clerk  to 
issue  an  execution  into  another 
county,  although  the  section  is  so 
worded  as  to  leave  that  construc- 
tion possible  were  it  not  for  Rule 
34  (see  next  note). 

{k)  Rule  34  provides  that  a  writ 
of  execution  may  be  directed  by 
name  of  office  to  the  bailiff  of  any 
of  the  Division  Courts  in  the  saine 
county,  but  cannot  be  issued  to 
the  bailiff  of  another  county,  and 
the  returns  must  be  made  to  the 
clerk  by  whom  the  process  was 
issued.  This  rule  is  limited  to 
writs  of  execution.  Summonses 
may,  by  section  67,  be  forv^arded 


by  the  clerk  issuing  them  to  any 
other  clerk  for  service.  The  pre- 
sent section  seems  to  be  an  ampli- 
fication of  that  section,  as  it  refers 
to  any  process,  and  says  that  it 
need  not  be  sent  through  the  clerk. 
{I)  This  plan  of  allowing  per- 
sons not  bailiffs  to  act  may  some- 
times save  expense  to  suitors,  but 
its  fairness  to  the  bailiffs  may  be 
questioned  when  it  is  remembered 
that  bailiffs  are  hound  to  devote 
their  time  more  or  less  to  holding 
themselves  in  readiness  to  do  the 
duties  that  may  devolve  on  them, 
and  are  often  obliged  to  incur  ex- 
pense in  so  doing.  It  is  presumed 
that  the  fees  of  "suchotherperson" 
who  is  not  recognized  by  the  Tariff, 
which  applies  only  to  clerks  and 
bailiffs,  must  be  paid  by  the  per- 
son employing  him.  Such  is  the 
rule  with  regard  to  services  made 
by  persons  other  than  sheriffs  in 
the  Superior  and  County  Courts, 
If  the  duties  of  this  "  person"  had 
been  limited  to  the  service  of 
papers  it  would  have  been  better. 
Judges  and  clerks  will  be  very 
careful  before  acting  under  the 
power  given  them  of  appointing 
any  person  who  is  not  a  recognized 
responsible  officer  of  the  Court, 
and  has  not  given  security  for  the 
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76.  In  cases  mentioned  in  the  last  preceding  Duties  of  Bainff 

1     -.1    1  1  1  P  1      T-.    -i-rt.     °  and  liability  of 

section,  it  shall  be  the  duty  ot  such  Bailin  to  sureties, 
serve  and  execute  all  such  summonses,  execu- 
tions, subpoenas,  process  and  other  documents, 
and  make  return  thereof,  (m)  with  reasonable 
diligence,  and  to  pay  over,  on  demand,  all 
moneys  by  him  levied  or  received  thereon  ;  and 
for  neglect  or  default  therein,  in  addition  to  any 
other  remedy  against  such  Bailiff,  he  and  his 
sureties  shall  be  liable  on  their  covenant  to  the 
parties  aggrieved,  as  if  such  summonses,  execu-  see  Rules  su,  tsi, 
tions,  subpoenas,  process  and  documents  had 
issued  from  or  related  to  some  suit  in  the  Court 
of  which  he  is  Bailiff.     32  V.,  c.  23,  s.  19. 

76.  The  Clerk  shall  prepare  affidavits  of  ser-cierkto  prepare 

^      ^  affidavits  of  ser- 

vice  (n)   of  all  summonses  issued   out   of  his  ^^*^^' ^<'- 

Court,  or  sent  to  him  for  service  stating  how 

the  same  were  served,  the  day  of  service,  and 

the  distance  the  Bailiff  necessarily  travelled  to^^^  p^^^  j^,^ 

effect  service,  and  the  affidavits  shall  be  annexed  ^^^• 

due  accounting  of  all  moneys  re-  consequence.     This  applies  to  the 

ceived.     Loss  might  easily  occur  ordinary  and  regular,  as  well  as  to 

to  suitors  by  carelessness  in   ap-  special  bailiffs  under  this  section, 
pointing  an  unsuitable   "person,"  (^)  it  was  held  in  Cline  v.  Mc- 

who,  by  the  way,  is  not  referred  to  Donald,   E.    T.   2  Vict.,   ihat   an 

in  the  next  section  when  speaking  action  was  maintainable  against  a 

of  the  bailiff's  sureties.  bailiff  for  falsely  swearing  to  the 

(w)  These  returns  must  be  made  service    of  a  summons,     whereby 

to  the  clerk  by  whom  the  process  judgment  wag    given  against  the 

or  document  was  issued  (Rule  34,  plaintiff, 
and  see  Rules  81,  90).  Clerks  and  bailiffs  often  omit  to 

It  happens  sometimes  that  a  fill  in  the  name  of  the  particular 
bailiff  will  wait  till  he  gets  more  defendant  served,  if  there  arc  more 
than  one  summons,  &c.,  for  the  than  one  defendant,  but  only  one 
same  part  of  his  bailiwick,  so  as  is  served.  When  this  is  done  in 
to  save  himself  extra  travelling.  the  case  of  a  foreign  service,  delay 
This  is  highly  improper,  and  ren-  and  expense  often  result,  as  there 
ders  him  liable  for  any  loss  or  delay  is  no  evidence  as  to  which  defend- 
that   may  befall  the  plaintiffs  in  ant  has  been  served. 
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See Rxdet 81,90.  to  or  endorsed  on  the  summonses  respectively: 
but  the  Judge  may  require  the  Bailiff  to  be 
sworn  in  his  presence,  and  to  answer  such  ques- 
tions as  may  be  put  to  him  touching  any  ser- 
vice or  mileage.     C.  S.  U.  C,  c.  19,  s.  80. 

One  of  several         77.  In  casc  of  a  debt  or  demand  aorainst  two 

partners  may  be  ° 

sued  in  certain    or  morc  pcrsous,  partners  in  trade,  or  otherwise 

cases.  ^  ^  ' 

jointly  liable,  but  residing  in  different  Divisions, 
or  one  or  more  of  whom  cannot  be  found,  {o) 
one  or  more  of  such  persons  may  be  served  with 
process,  and  judgment  may  be  obtained  and 
execution  issued  against  the  person  or  persons 
served,   notwithstanding    others  jointly   liable 

See  Rule  151.  ^avc  uot  been  served  or  sued,  {p)  reserving 
always  to  the  person  or  persons  against  whom 
execution  issues  his  or  their  right  to  demand 
contribution  from  any  other  person  jointly  liable 
with  him.     C.  S.  U.  C,  c.  19,  s.  81. 

Bailiff  may  seize      78-  Where vcr  judgment  has  been  obtained 

property  of  firm 

on  certificate  of  again st  any  such  partner,  and  the  Judge  certifies 
that  the  demand  proved  was  strictly  a  partner- 
ship transaction,  the  Bailiff,  in  order  to  satisfy 

(o)  In  the  Saperior  Courts,  if  one  move  the  restrictions  of  the  Com- 

of  several  joint  contractors  be  sued  mon  Law  on  this  point ;  the  Avords 

alone,  lie  may  plead  in  abatement  cannot  therefore  refer  exclusively 

the  non-joinder  of  the  others,  un-  to  cases  where  the  defendant  is  out 

less  it  can  be   shown   that   those  of  Ontario,  but  must  also  apply  to 

not  sued  were  out  of  Ontario.   But  cases  where  he   cannot    be    found 

here,  if  these  partners  or  other  joint  after  diligent  inquiry.     It  would  be 

contractors  reside  in  different  divi-  for  the  Judge,  upon  the  question 

sions,  or  if  one  of  them  cannot  be  being  raised,  and  before  going  into 

found,   any  one  or   more  of  them  the  merits  of  the  case,  to  determine 

may  be  served  and  sued,  as  though  whether  proper  exertion  had  been 

the  person  not  sued  had  not  been  a  made  to  effect  service, 

contracting  party.  (^)    Rule   151  provides  for   the 

The  words  ''cannot  be  found  p^se  of  a  set-off  where  the  plaintiff 

are  mdefinite.  It  was  evidently  the  takes  advantage  of  this  section, 
intention  of  the  legislatare  to  re- 
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the  judgment  and  costs  and  charges  thereon 
may  seize  and  sell  the  property  of  the  firm,  as 
well  as  that  of  the  defendants  who  have  been 
served,  (q)     C.  S.  U.  C,  c.  19,  s.  82. 

Jmigment    hy   default   ivhere   specially  endorsed. 
Summons,  (r) 

79.  In  actions  brought  in  any  Division  Court  f^"  g'"edafsum- 
for  the  recovery  of  any  debt  or  money  demand, (s)  ™^"^  ^"*'  ^"^' 


{q)  This  section  only  applies  to 
the  cases  referred  to  in  the  previous 
one.  For  certificate  see  Form  N 
and  note. 

As  a  general  rule,  only  the  defend- 
ant's own  goods,  or  his  undivided 
share  or  interest  in  the  partnership 
property,  can  be  seized  and  sold 
under  an  execution  against  one 
partner,  so  as  not  to  affect  the  pro- 
perty or  possession  of  the  other 
partner,  and  the  purchaser  would 
have  to  di.scover  what  that  interest 
might  be  as  best  he  could  [Johnson 
V.  Evans,  1  D.  &  L.  935  ;  Holmes  v. 
Mentze,  4  A.  &  E.  131). 

(r)  Before  the  introduction  of 
the  change  eff'ected  by  the  Act  of 
1869,  great  loss  of  time  and  ex- 
pense was  occasioned  by  plaintiffs 
not  knowing  until  the  Court-day 
whether  their  cases  would  be  de- 
fended or  not,  or  whether  it  would 
be  necessary  to  prove  the  claim 
sued  for,  or  what  part  of  it. 

The  present  enactment  is  similar 
to  the  proceedings  in  the  County 
Courts  and  Superior  Courts  of  law. 

The  clerk  is  bound  to  issue  a 
special  summons,  if  the  claim  war- 
rants it,  unless  the  plaintiff  orders 
otherwise  (see  Rule  79). 

If,  however,  the  wrong  sort  of 
summonshas been  issued,  anamend- 
ment  may  be  ordered  by  the  Ju  Ige 
(see  Rale  104). 

(5)  In  the  Courts  spoken  of  in  the 


last  note  this  speedy  process  can  be 
used  when  the  claim  sought  to  be  re- 
covered "is  for  a  debt  or  liquidated 
demand  in  money,  with  or  without 
interest,  arising  upon  a  contract 
express  or  implied,  as,  for  instance, 
on  a  bill  of  exchange,  promissory 
note  or  cheque,  or  other  simple 
contract  debt,  or  upon  a  bond  or 
contract  under  seal  for  payment  of 
a  liquidated  amount  of  money,  or 
on  a  statute  where  the  sum  sought 
to  be  recovered  is  a  tixed  sum  of 
money  or  in  the  nature  of  a  debt, 
or  on  a  guarantee,  whether  under 
seal  or  not,  where  the  claim  against 
the  principal  is  in  respect  of  such 
debt  orliquidated  demand,  bill,  note 
or  cheque"  (Rev.  Stat.,  c.50,  s.l9). 
The  present  section  operates  in 
cases  where  the  claim  is  for  '  *  debt 
or  money  demand."  It  is  not 
therefore  so  restricted  as  the  pro- 
vision in  the  Common  Law  Pro- 
cedure Act  above  cited,  which  uses 
the  words,  ' '  liquidated  demand  in 
money."  The  word  "debt"  has 
a  technical  or  legal  signification, 
which  carries  with  it  its  well- 
known  meaning,  and  if  taken  in 
its  widest  sense,  and  apparently 
what  is  intended  here,  may  be  de- 
fined as  "a  sum  of  money  due  by 
certain  and  express  agreement  :  as 
by  a  bond  for  a  determinate  sum  ; 
a  bill  or  note  ;  a  special  baricain  ; 
where  the  quantity  is  fixed  and 
specitio,  and  does  not  depend  upon 
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ment  entered  by  where-  the  particulars  of  the  plaintift's  claim, 

the  Clerk,  when  "•  .  ^ 

claim  not  disput- with  reasonable  certainty  and  detail,  (t)  are  en- 

ed,  &c.  "^  '  \  / 

dorsed  on  or  attached  to  the  summons,  and  a 
copy  of  the  summons  and  particulars,  with  a 
notice  in  the  form  prescribed  by  the  General 


any  subsequent  valuation  to  settle 
it "  (Black.  Com.  II.  254).  The 
words  "money  demand"  are  in- 
definite, and  though  they  might 
strictly  be  said  to  apply  to  all 
actions  where  the  recovery  of 
money,  as  distinguished  from  a 
specific  chattel,  is  sought,  it  Avould 
seem  to  have  in  its  present  connec- 
tion a  less  extended  meaning,  and 
to  include  claims  which  are  not 
founded  on  damages  for  wrongs 
done.  This  section  does  not  cover 
all  the  classes  of  claims  spoken  of 
in  section  54,  sub-section  2.  The 
decisions  on  that  enactment  cannot 
therefore  be  taken  as  a  guide. 

See  sec.  124,  note  {v). 

{t)  The  plaintiff  is  in  all  cases 
required  to  furnish  a  copy  of  his 
account,  claim  or  demand  in  de- 
tail (see  sections  68,  69,  and  notes); 
and  this  general  requirement  would 
seem,  it  might  be  supposed,  suffi- 
cient to  obviate  the  necessity  of 
any  repetition  here  of  a  similar 
direction  ;  but  it  was  doubtless  the 
intention  not  to  allow  a  judgment 
by  default  to  be  signed  unless  such 
information  should  have  been  given 
as  would  have  enabled  the  defend- 
ant to  know  exactly  what  he  was 
being  sued  for,  without  the  neces- 
sity of  his  entering  a  defence  for 
the  purjjose  of  obtaining  further 
particulars  (see  Rule  4),  or  so  that 
he  might  not  suppose  that  he  was 
being  sued  for  one  thing  when  the 
plaintiff  meant  another.  Form  16 
and  notes  give  some  illustrations 
of  what  would  be  required  under 
these  sections. 

Bearing  in  mind  the  distinction 
between  the  wording  of  the  Com- 


mon Law  Procedure  Act  and  the 
Act  before  us,  it  wnll  be  some  guide 
to  state  some  of  the  decisions  of 
our  own  Superior  Courts  under 
that  Act  as  to  what  claims  may  be 
specially  endorsed  thereunder  : — 
The  writ  may  be  specially  endors- 
ed :  In  actions  on  guarantees ;  for 
a  balance  due  on  a  bill  of  exchange, 
even  though  some  of  the  items 
forming  part  of  the  amount  are 
unliquidated,  there  being  a  bal- 
ance due  on  the  bill  itself;  pro- 
test charges  on  a  dishonoured  note 
or  bill,  but  not  on  an  unaccepted 
draft ;  interest  on  accounts  or  notes 
after  time  for  payment  has  elapsed, 
and  after  default  for  non-appear- 
ance to  the  writ.  But  accounts 
delivered  and  not  liquidated  by 
admission  of  defendant  do  not  come 
within  that  Act. 

It  is  sufficient  under  the  same 
statute  to  endorse  a  writ  for  the 
"  balance  of  account  due  from  de- 
fendant to  plaintiff  for  work  and 
labour  (as  case  may  be),"  giving 
dates  and  items,  and  concluding 
with  a  claim  for  interest,  or  to  say, 
"To  amount  of  machines,  $500," 
with  specified  credits  for  cash, 
showing  that  the  amount  was  li- 
quidated. But  it  is  not  sufficient 
to  claim  a  stated  sum  as  the  amount 
of  an  account  rendered  (Rob.  & 
Jos.  Digest,  p.  2877). 

A  subsequent  judgment  creditor 
of  the  defendant  eannot  attack  a 
prior  judgment  for  insufficiency  in 
the  endorsement,  though  he  may 
if  the  defendant  allowed  the  judg- 
ment to  be  entered  by  fraud  to 
defeat  his  claim  (  Wilson  v.  Wilson, 
2  Prac.  R.  374). 
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Eules  or  Orders  (u)  relating  to  Division  Courts 5e«  iJtUe* u,  w, 

SI,  SS,  iU,  96, so, 

from  time  to  time  in  force,  annexed  to  or  en-''-'-fV^.«*.^'*. 

and  Forms  77, 

dorsed  on  such  copy,  has  been  duly  served,  ^^~' ^^^• 
then,  unless  the  defendant  has  left  with  the 
Clerk,  within  eight  days  after  the  day  of  such 
service  (where  the  service  is  required  to  be  ten 
days  before  the  return),  or  within  twelve  days 
after  the  day  of  such  service  (where  the  service 
is  required  to  be  fifteen  days  or  twenty  days 
before  the  return),  a  notice  to  the  effect  that  he 
disputes  the  claim,  or  some  part,  and  how 
much  thereof,  {v)  final  judgment  may  be  entered 


{u)  See  Rule  12  and  Form  23. 

(v)  It  is  provided  by  Rule  18  as  to 
special  summonses  that  they  shall 
be  returnable  on  the  eleventh,  six- 
teenth or  twenty-first  day,  as  the 
case  may  be,  after  the  day  of  ser- 
vice thereof,  that  is,  giving  ten, 
fifteen,  or  twenty  clear  days  be- 
tween or  exclusive  of  the  day  of 
service  and  the  return  day. 

It  is  unnecessary  for  a  defend- 
ant to  file  this  disputing  notice, 
even  though  he  intends  to  dispute 
the  claim,  unless  the  plaintiff  has 
proceeded  under  this  section. 
There  are  in  fact  two  kinds  of 
summons — one  for  claims  within 
the  present  section,  under  which 
judgment  by  default  may  be  en- 
tered by  the  clerk  on  the  proper 
day  after  the  service  of  the  sum- 
mons if  no  dispute  entered,  and 
another  for  all  other  cases,  the 
practice  as  to  which  is  the  same 
as  it  was  before  this  provision  was 
introduced  (see  5  L.  C.  G.  49). 

This  notice  should  be  in  the 
form  given  in  No.  103,  which  may 
be  modified  as  the  facts  may 
re<[uire  by  specifying  the  appropri- 
ate ground  of  defence  as  directed 
by  Form  102.  Form  103  also  pro- 
vides  for  the  caae  of  an  admission 


of  part  of  the  account,  or  of  certain 
facts  in  connection  with  the  claim, 
so  as  to  save  unnecessary  expense 
in  proof  under  Rule  132. 

The  notice  of  defence  under 
statute  (set-off,  statute  of  limita- 
tions or  the  like)  may  be  conveni- 
ently given  with  the  above  notice 
of  disputed  claim,  but  the  defend- 
ant will  not  be  bound  to  give  them 
at  the  same  time,  though  he  must 
do  so  at  least  six  days  before  the 
day  appointed  for  the  trial,  pursu- 
ant to  Rule  128. 

This  disputing  notice,  it  would 
seem,  need  not  be  served  by  the 
defendant  on  the  plaintiff,  but  the 
clerk  is  required  by  Rule  88  to 
notify  the  plaintiff  immediately  of 
its  having  been  filed. 

By  Rule  21,  the  giving  by  the 
defendant  of  a  notice  of  set-off  or 
other  statutory  defence,  or  paying 
money  into  Court  or  pleading  a 
tender,  is  to  be  deemed  a  sufficient 
disputing  notice  within  the  mean- 
ing of  this  section. 

When  the  defendant  has  neglect- 
ed to  give  the  notice  in  proper 
time,  the  Judge  may,  under  the 
next  section,  grant  leave  for  that 
purpose. 
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See  Rule  SI. 


by  the  Clerk  on  the  return  of  such  summons,  {w) 
or  at  any  time  within  one  month  thereafter 
for  the  amount  claimed  in  such  particulars,  or 
so  much  thereof  as  has  not  been  disputed,  if 
the  plaintiff  is  content  with  judgment  for  such 


[w)  It  is  a  question  upon  which 
there  is  much  diversity  of  opin- 
ion and  practice  amongst  clerks, 
whether  they  can  enter  this  judg- 
ment on  their  own  motion,  and  as 
a  matter  of  course,  when  the  pro- 
per time  arrives,  should  no  dis- 
puting notice  be  filed,  or  whether 
they  can  onl}'  act  at  the.  instance 
and  request  of  the  plaintiff.  Some 
careful  clerks  get  over  the  difficulty 
by  obtaining  from  the  plaintiff'  a 
written  request,  on  the  entry  of 
the  claim,  that  the  clerk  should 
sign  judgment  if  defendant  should 
fail  to  give  notice  of  dispute. 

Suitors  as  a  rule  think  that  when 
a  "special"  claim  is  put  into  the 
hands  of  the  clerk,  that  nothing 
more  is  to  be  done  unless  and  un- 
til advised  by  the  clerk  that  the 
defendant  intends  to  defend  ;  and 
this  can  hardly  be  said  to  be  an 
unreasonable  supposition,  knowing 
probably  that  there  could  be  no 
real  defence  to  the  action,  and  after 
reading  the  words  "final  judgment 
may  be  entered  by  the  clerk  on 
the  return  of  such  summons."  It 
is  difficult  also  to  see  what  harm 
can  be  done  by  the  entry  of  judg- 
ment by  the  clerk  without  the  spe- 
cial request  of  the  plaintiif,  and 
much  loss  might  accrue  to  the  lat- 
ter, who,  supposing  that  judgment 
would  be  signed  as  a  matter  of 
course,  would  not  think  it  neces- 
sary to  attend  to  the  matter,  and 
would  find  afterwards,  when  going 
to  order  out  execution,  that  not 
only  was  there  no  judgment,  but 
that  the  summons  was  effete  ;  for 
if  the  judgment  be  not  signed  with- 
in the  month,  the  force  of  that  sum- 
mons will  have  been  expended,  and 


a  fresh  summons,  and  that  an  or- 
dinary one,  must  be  issued  (Rule 
131).  The  subject,  however,  is  not 
free  from  difficulty,  and  on  the 
whole  the  writer  would  suggest 
that  clerks  should,  if  they  have  re- 
ceived the  instructions  in  writing 
already  spoken  of,  enter  the  judg- 
ment in  compliance  therewith, 
without  special  instructions,  after 
default  made  ;  but  that  it  would 
not  be  proper  for  clerks  to  act 
without  these  general  or  special 
instructions.  Rule  88  seems  to  bear 
out  this  view.  It  is  quite  clear 
that,  as  to  issuing  execution,  there 
must  be  definite  instructions  some- 
times given  at  the  time  suit  en- 
tered (but  this  is  dangerous,  and 
not  recommended)  or  at  any  subse- 
quent period  when  execution  de- 
sired. These  instructions  should 
be  in  writing.  It  would  be  well 
if  the  matter  were  settled  by  the 
Board  of  Judges. 

The  section  speaks  of  the  "re- 
turn" of  the  summons.  There 
might  have  been  some  question  as 
to  what  day  is  here  referred  to, 
that  is,  whether  it  is  intended  to 
refer  to  the  Court-day,  or  to  the 
time  of  service.  Rule  18,  how- 
ever, which  has  the  force  of  a 
statute,  provides  that  every  special 
summons  shall  be  returnable  on 
the  eleventh,  sixteenth  or  twenty- 
first  day,  as  the  case  may  be,  after 
the  day  of  service.  This  rule 
settles  the  point  in  the  manner 
most  consonant  with  reason  and  in 
analogy  to  the  practice  in  like 
cases  in  the  Superior  Court,  and 
the  section  is  thereby  saved  from 
being  practically  worthless. 
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parts ;  (a:)  and  execution  may  afterwards  issue 
thereon  at  the  instance  of  the  plaintiff,  {y) 
32  v.,  c.  23,  s.  2. 

2.  The  final  judgment  so  entered  may  be  in 
the  form  prescribed  by  the  General  Kules  or 
Orders  relating  to  Division  Courts  from  time 
to  time  in  force,  {z)  but  no  such  judgment  shall 
be  so  entered  until  the  summons  an  d  parti- 
culars, with  an  affidavit  of  the  due  service  of 
both,  have  been  filed,  {zz)     32  V.,  c.  23,  s.  3. 

3.  The  Judge  may  set  aside  such  judgment, 
and  permit  the  case  to  be  tried,  on  sufficient 
grounds  shown,  on  such  terms  as  to  costs  and 
otherwise  as  he  thinks  just,  (a)  32  V.,  c.  23, 
s.  2. 

80.  The  Judge,  at  any  time  before  judgment 


S't  Rulei  SS, 
11)9,  and  Fonn 
77. 


Summons,  par- 
ticulars and 
affidavit  to  be 
filed. 


See  Rule  SS. 


Judge  may  set 
aside  judgment 
and  order  trial 
of  case. 


Leave  to  dispute 


{x)  If  he  is  not  content,  the  par- 
ties must  go  to  trial  as  to  that  item 
or  part  of  the  account  which  the 
defendant  disputes,  the  remainder 
of  it  being  in  effect  admitted  by 
the  notice  as  to  a  part. 

(y)  The  Rules  (No.  18  et  seq.) 
give  directions  for  working  out 
this   section. 

See  also  note  (w).  Execution 
may  issue  forthwith  after  judg- 
ment entered  (Rule  149). 

(z)  See  Rule  32  and  Form  52. 

(zz)  The  plaintiff  will  therefore 
take  nothing  by  procuringthe  clerk 
to  issue  a  special  summons  where 
full  particulars  have  not  been  fur- 
nished. 

(a)  A  Judge  would  in  all  cases 
require  an  affidavit  of  merits  from 
the  defendant,  which  should  not 
merely  state  tiiat  he  has  a  defence 
to  the  action,  but  disclose  the  na- 
ture of  the  defence  (see  Bank  of 


Montreal  v.  Harrison,  4  Prac.  R. 
331  ;  and  Wooster  Coal  Co.  v. 
Nelson,  ih.  343),  and  in  some  way 
account  for  his  neglect  in  not 
giving  the  required  notice.  The 
a tK davit  of  the  defendant  should 
be  supported,  if  possible,  by  corro- 
boratory affidavits.  One  condition 
which  might  occasionally  be  im- 
posed with  fairness  to  the  plaintiff 
would  be  to  require  the  defendant 
to  pay  into  Court  the  debt  and 
costs  or  some  part  thereof  to  abide 
the  result  of  the  suit  as  a  security 
to  the  plaintiff.  Some  Judges  grant 
an  order  on  an  ex  parte  application 
under  this  section,  and  impose  the 
condition  of  paying  debt  and  costs 
into  Court,  but  whether  this  con- 
dition were  imposed  or  not,  it 
would  be  the  safer  practice  that 
the  plaintiff  should  have  notice  of 
the  application,  and  be  given  an 
opportunity  of  opposing  it,  as  pro- 
vided in  Rule  142,  on  an  applica- 
tion for  a  new  trial. 
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at  any  time  be- 
fore judgment. 


See  Rules  f9, 
125. 


Judge  may  sum- 
marily dispose  of 


actually  entered,  although  the  time  for  giving 
such  notice  disputing  the  plaintiff's  claim  has 
expired,  may,  on  sufficient  grounds  shown,  and 
on  such  terms  as  he  thinks  just,  {aa)  grant  leave 
to  the  defendant  to  dispute  the  plaintiff's  claim, 
in  which  case  the  requisite  notice  disputing  such 
claim  shall  immediately  be  left  with  the  Clerk, 
and  also  sent  to  the  plaintiff,  by  prepaid  letter 
through  the  post  or  otherwise.    32  V.,  c.  23,  s.  4. 

Trial. 

81-  In  cases  in  which  a  trial  is  to  be  had,  the 


cause  or  nonsuit  defendant  shall,  on  the  day  named  in  the  sum- 


plaintiff. 


mons,  either  in  person  or  by  some  person  on  his 
behalf,  (b)  appear  in  the  Court  to  answer,  and> 


{aa)  This  section  only  applies 
before  judgment  entered.  If  judg- 
ment has  been  signed.the  defendant 
must  apply  under  section  79,  sub- 
sec.  3.  It  is  not  stated  whether 
this  is  to  be  an  ex  parte  application, 
or  whether  the  plaintiff  is  to  be 
called  upon  to  show  cause.  The 
usual  practice  now  is  to  grant  it 
ex  parte,  with  exceptions,  of  course, 
under  special  circumstances  ;  and 
sometimes  the  condition  is  imposed 
that  the  defendant  should  agree  to 
go  to  trial  at  the  next  sittings,  and 
should  pay  the  debt  into  Court, 
though  it  would  be  unreasonable 
to  require  this  last,  unless  there 
was  reason  to  suppose  that  the  ap- 
plication was  made  in  bad  faith  or 
for  delay,  and  would  endanger  re- 
covery of  the  claim. 

(b)  A  good  deal  has  been  said 
about  the  evils  and  inconveniences 
arising  from  the  too  common  prac- 
tice in  this  country  of  allowing 
unqualified  persons  or  "  agents  "  to 
conduct  cases  in  Court.  Some 
Judges,  prior  to  the  35  Vict.,  cap .  8, 


sec.  I  (now  embodied  in  sec.  84  of 
this  Act),  permitted  professional 
men  only  to  exercise  this  privilege 
of  advocacy,  whilst  others  did  not 
think  that  they  had  power,  or  at 
all  events  did  not  like  to  exercise 
it,  to  prevent  any  "  agent "  from 
acting  on  behalf  of  the  suitor  who 
might  employ  him.  That  section, 
however,  throws  the  Courts  open  to 
all,  subject  only  to  the  right  of  the 
Judge,  when  justice  requires  it,  to 
prevent  the  exercise  of  such  pri- 
vilege (sec.  85). 

The  35  Vict.,  c.  8,  resulted  from 
the  decision  in  Re  the  Judge  of  the 
CoxLnty  of  York,  31  U.  C.  K.  267  ; 
7  L.  C.  G.  87,  where  it  was  held 
that  only  barristers  and  attorneys, 
to  the  exclusion  of  unprofessional 
agents,  were  authorized  to  conduct 
or  carry  on  litigation  for  others  in 
Division  Courts,  except  possibly 
(one  Judge  thought)  in  cases  of 
great  necessity,  where  professional 
assistance  could  not  be  obtained. 
It  is  a  pity  the  legislature  meddled 
with  the  matter.     The  proper  view 


Sec.  82.] 


TRIAL. 


81 


on  answer  being  made,  the  Judge  shall,  without 
further  pleading  or  formal  joinder  of  issue, 
proceed  in  a  summary  way  to  try  the  cause,  and 
give  judgment ;  and  in  case  satisfactory  proof 
is  not  given  to  the  Judge  entitling  either  party 
to  judgment,  he  may  nonsuit  the  plaintiff,  (c) 
and  the  plaintiff  may,  before  verdict  in  jury 
cases  and  before  judgment  pronounced  in  other 
cases,  insist  on  being  nonsuited.  C.  S.  U.  C,  c, 
19.  s.  84. 

82.  If  on  the  day  named  in  the  summons  the  Proceedinjfs  in 

o^    .         ,  •-'ase  defendant 

defendant  does  not  appear  {d)  or  sufficiently  ex-  does  not  appear, 
cuse  his  absence,  or  if  he  neglects  to  answer,  the 
Judge,  on  proof  of  due  service  of  the  summons 


of  the  subject  is  expressed  in  the 
Local  Courts  Gazette  (Vol.  VII.,  p. 
81 ),  when  eomnientiug  on  the  above 
decision.  It  is  not  desirable,  how- 
ever, in  a  work  of  this  kind,  to 
enlarge  upon  a  matter  which  is  not 
of  a  practical  nature  ;  but  it  may 
be  mentioned  that  the  writer  at 
one  time  (10  U.  C.  L.  J.  258)  sug- 
gested the  propriety  of  an  allow- 
ance of  a  small  counsel  fee  to 
professional  men  for  conducting 
cases  in  Court,  as  a  taxable  item  in 
the  costs  of  the  cause.  This  would 
to  a  certain  extent  have  the  effect 
of  throwing  the  business  into  the 
hands  of  those  best  able  to  conduct 
it,  and  at  the  same  time  be  a  matter 
of  justice  to  the  successful  suitor, 
who,  under  the  present  system,  has 
to  pay  money  for  the  recovery  of  a 
just  debt,  or  for  defending  himself 
from  an  unjust  claim,  as  the  case 
may  be. 

{c)  A  nonsuit  is  a  judicial  decla- 
ration that  the  plaintiff  is  not 
entitled  to  judgment  in  his  favour 
on  the  evidence  produced  on  his 
behalf,  supposing  it  to  be  true  ;  or 
6 


in  other  words,  that  his  case  as 
made  out  is  not  such  as  to  entitle 
him  to  relief.  A  nonsuit  only 
affects  that  particular  action,  but 
is  not  a  bar  to  any  further  proceed- 
ing, or  to  another  suit  for  the  same 
subject  matter. 

A  defendant  is  in  general  entitled 
to  his  costs  of  defence  on  the  plain- 
tiff being  nonsuited,  and  section 
154  authorizes  the  Judge  in  his 
discretion  to  award  to  the  defend- 
ant his  costs  and  other  reasonable 
sum  by  way  of  satisfaction  for  his 
trouble  and  attendance.  But  some 
of  the  most  experienced  Judges 
apply  the  principles  acted  on  in 
the  Court  of  Chancery  as  to  coats, 
and  do  not  always  award  the  costs 
according  to  the  event  of  the  suit. 

Rule  122  declares  that  where  the 
trial  is  by  jury,  the  Judge  has  the 
same  power  to  nonsuit  as  in  ordi- 
nary cases, 

(</)  The  defendant  is  bound  to 
be  j)resent  at  the  time  ai)p()inted 
for  the  opening  of  the  Court,  and 
to  remain  in  attendance  till  the 
case  is  called  on. 
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and  copy  of  the  plaintiff's  account,  claim  or  de- 
mand, may  proceed  to  the  hearing  or  trial  of  the 
cause  on  the  part  of  the  plaintiff'  only,  and  the 
order,  verdict  or  judgment  thereupon  shall  be 
final  and  absolute,  and  as  valid  as  if  both  parties 
had  attended  ;  and,  except  in  actions  of  tort  or 
trespass,  in  case  of  the  personal  service  of  the 
summons  and  of  detailed  particulars  of  the  plain- 
tiff's claim,  the  Judge  may,  in  his  discretion, 
give  judgment  without  further  proof,  {e)  C.  S. 
U.  C,  c.  19,  s.  85. 
fudge  may  ad-        33    In  casc  the  Judsjc  thinks  it  conducive  to 

journ  hearing  of  ^ 

cause  t;he  ends  of  justice,  he  may  adjourn  the  hearing 

of  any  cause  in  order  to  permit  either  party  to 
summon  witnesses  or  to  produce  further  proof,(/) 


(e)  But  it  is  a  very  common  prac- 
tice for  Judges  to  require  some 
proofs  of  plaintiff's  claim,  notwith- 
standing the  defendant's  non-ap- 
pearance, and  often  it  is  a  safe 
thing  to  do.  The  nature  of  the 
claim  and  surrounding  circum- 
stances will  generally  be  a  suffi- 
cient guide  to  the  Judge  in  exer- 
cising a  wise  discretion. 

(/)  A  construction  was  placed 
upon  these  words  by  the  case  of 
In  re  Burrowes,  18  C.  P.  493.  The 
cause  having  been  partly  heard  be- 
fore the  Judge  at  the  Court-room 
in  the  usual  manner,  the  Judge 
adjourned  the  case,  to  be  heard 
before  him  at  his  chambers  at  a 
saibsequent  day  in  the  same  week. 
This  was  done  to  obtain  the  evi- 
dence of  another  witness  whom  the 
Judge  wished  to  examine,  but  who 
was  not  present  on  the  Court-day. 
Two  days  before  that  appointed  for 
the  adjourned  hearing,  the  Judge 
directed  the  case  to  be  further 
postponed  for  a  week,  on  which 
occasion  all  the  parties  attended  at 


the  time  and  place  appointed,  and 
the  witness  was  examined  and  cross- 
examined  without  any  objection 
being  taken  by  either  party.  It  was 
objected  that  the  Judge  could  not 
adjourn  the  case  in  the  way  he  did, 
and  could  not  deliver  judgment 
out  of  Court  without  having  first 
in  open  Court  fixed  a  day  and  hour 
for  delivering  judgment.  It  was 
held  that  as  there  was  no  objection 
raised  at  the  time,  and  as  the  ad- 
journment was  to  a  place  within 
the  territorial  limits  of  the  division, 
the  proceedings  could  not  be  inter- 
fered with.  A  farther  point  was 
raised  in  this  case  as  to  the  mode 
the  Judge  adopted  in  giving  his 
judgment,  which  is  referred  to  in 
note  {i)  to  section  106. 

Some  Judges  absolutely  refuse  to 
adjourn  a  case  after  it  has  been" 
once  entered  upon,  unless  it  may 
be  to  produce  evidence  asked  for 
by  himself,  without  which  he  thinks 
he  could  not  satisfactorily  dispose 
of  the  case.  He  thus  has  all  the 
facts  fresh  before  him,  which  he 
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or  to  serve  or  give  any  notice  necessary  to  en'SeeRuieiso,jkc 
able  such  party  to  enter  more  fully  into  his  case 
or  defence,  or  for  any  other  cause  which  the 
Judge  thinks  reasonable,  upon  such  conditions 
as  to  the  payment  of  costs  and  admission  of  evi- 
dence or  other  equitable  terms  as  to  him  seems 
meet,  (g)     C.  S.  U.  C,  c.  19,  s.  86. 

84.  Any  person  may  appear  at  the  trial  or  ah  persons  em- 
hearing  of  any  cause,  matter  or  proceeding  as  Sl^ajents^/'''^ 
agent  and  advocate  for  any  party  to  any  such  DhTs^^courts. 
cause,    matter  or  proceeding  in    the  Division 
Courts,  (h)     35  V.,  c.  8,  s.  1. 

86.  The  Judge  or  acting  Judge  may,  wher- judge  may  pre- 

1   •  .....  .       vent  any  one 

ever  m  his  opinion  justice  appears  to  require.from  acting  as 

.,  ,  r  •  J.    j.r    'agent  or  advocate 

it,  prevent  any  person  from  appearing  at  the  in  certain  cases, 
trial  or  hearing  of  any  cause,  matter  or  pro- 
ceeding in  the  said  Court,  as  agent  and  advo- 
cate for  any  party  or  parties  to  any  such  cause, 
matter  or  proceeding.  (M)     35  V.,  c.  8,  s.  2. 

Tender  or  Payment  of  Money  into  Court. 

86.  If  the  defendant  in  any  action  of  debt  Piea  of  tender 

.        .  -r-\ .     .    .        and  payment  of 

or  contract  brought  against  him  in  any  Division 

would  not  have  if  he  broke  oflf  in  terms  the  ordinary  reasons  for  such 

the  middle  to  hear  the  rest  at  an-  applications. 

other  Court.  ^^^^  g              g^      ^    ^^  ^j^^ 

The  Judge  can  go  on  adjournmg  ^   '                     '                   ^  ' 

his  Court  from  day  to  day  till  all  (hh)  Courts  have  some  ho^d  over 

the  business   is  concluded.     It  is  professional    men    (although    the 

submitted  that  the  usual  proclama-  younger   ones   often  waste   much 

tiou  of  opening  and  closing  should  time  without  any  good  effect),  but 

always  be  made  in  such  a  case,  have   none   over    non-professional 

(g)  Rules  139,  140,  141  and  144  agents,  except  through  this  sec- 
make  further  provision  as  to  the  t^on.  There  is  much  diversity  of 
adjournment  of  suits  and  putting  practice  amongst  Judges  on  this 
off  trials,  and  as  to  the  manner  of  subject,  which  it  would  be  weU 
application,  and  state   in  general  *«  leduce  as  far  as  possible. 
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money  into 
Court. 


Court,  desires  to  plead  a  tender  (^)  before  action 
brought,  of  a  sum  of  money  in  full  satisfaction 
of  the  plaintiff's  claim,  he  may  do  so  on  filing 
his  plea  (/)  with  the  Clerk  of  the  Court  before 
which  he  is  summoned  to  appear,  at  least  six 
days  before  the  day  appointed  for  the  trial  of 
the  cause,  and  at  the  same  time  paying  into 
Court  (k)  the  amount  of  money  mentioned  in 


{i)  A  tender  must  be  made  to 
the  person  authorized  to  receive 
it,  and  it  must  be  unconditional. 
A  tender  of  more  than  a  man 
ought  to  pay  is  good,  but  it  is  not 
so  if  change  is  required.  The  ac- 
tual production  of  the  money  is 
necessary,  unless  dispensed  with. 
British  and  Canadian  silver  coin  is 
a  good  tender,  «p  to  ten  dollars  ; 
copper  coin  to  twenty  cents.  Ame- 
rican gold  coin  and  British  gold 
and  silver  coin  are  a  good  tender 
according  to  rates  specified  by  Act 
of  Parliament  (Con.  Stat.  Can. 
cap.  15).  Country  bank  notes  are, 
in  England,  a  good  tender,  unless 
objected  to  at  the  time  {Polglass 
V.  Oliver,  2  C.  &  J.  15  ;  Lockf/erv. 
Jones,  1  Peake,  239  w),  and  so 
doubtless  would  be  our  Dominion 
notes,  and  it  is  presumed  our  Pro: 
vincial  bank  notes  also. 

(i)  This  plea  may  be  in  the 
following  form : 

' '  {Style  of  Court  and  cause.]  Th  e 
defendant  says  that  he  is  ready  and 
willing  to  pay  to  the  plaintiff  the 
said  sum  of  $  ;  and  before 

action,  on  the  day  of 

18  ,  he  tendered  the  same  to  the 
plaintiff,  who  refused  to  accept  it  ; 
and  the  defendant  now  brings  the 
«aid  %  into  Court,  ready  to  be 

paid  to  the  plaintiff,  less  costs  of 
defence. " 

Or,  if  the  defendant  admits  only 
a  part  of  the  claim,  he  might  plead 
thus  : 


* '  The  defendant  says  that  he  is 
ready  and  willing  to  pay  to  the 
plaintiff  the  sum  of  S  ,  part 

of  the  sum  of  §  claimed  by  him 
(if  on  an  account,  kc,  specifying 
what  part  or  items)  ;  and  before 
action,  on  the  day  of  ,  18  , 
he  tendered  the  same  to  the  plain- 
tiff, who  refused  to  accept  it  ;  and 
the  defendant  now  brings  into 
Court  the  sum  of  $  ,  ready  to  be 
paid  to  the  plaintiff,  less  costs  of 
suit,  and  defends  for  the  balance. " 
(If  any  statutory  defence,  it  might 
conveniently  be  added  here). 

If  the  defendant  desires  to  pay 
money  into  Court  but  has  not 
made  a  tender,  he  is  not  required 
to  file  any  plea,  but  simply  to  pay 
the  clerk  such  sum  as  he  admits  to 
be  due,  with  costs  up  to  that  date 
(see  section  89),  and  the  clerk  is 
bound  by  Rule  88,  by  this  section 
and  bv  sec.  90,  to  inform  the  plain- 
tiff (see  Form  102).  If  the  plaintiff 
is  proceeding  by  special  summons, 
the  plea  of  tender  or  paying  money 
into  Court,  or  giving  a  notice  of 
set-off,  shall  be  deemed  a  sufficient 
notice  to  the  clerk  that  he  dis- 
putes the  plaintiff's  claim,  without 
any  further  notice  to  that  effect 
(Rule  20). 

{k)  Payment  into  Court  admit 
the  jurisdiction,  and  that  a  debt  i 
due  to  that  amount,  in  fact,  every 
thing  that  the  plaintiff'  must  have 
proved  in  order  to  recover. 
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such  plea,  and  notice  of  such  plea  and  ■oa.y- See  ruu  s?  and 

/  1        11      1  P  -I  .     1  •  FoTlHlOi. 

nient  (/)  shall  be  forthwith  communicated  by 
the  Clerk  of  the  said  Court  to  the  plaintiff  by  g«  -Rt*^«  «5, 
post  (on  teceiving  the  necessary  postage),  or  by 
sending  the  same  to  his  usual  place  of  abode  or 
business.     C.  S.  U.  C,  c.  19,  s.  87. 

87.  The  said  sum  of  money  shall  be  paid  to  Amount  to  be 

'^  ^  paid  to  plaintiff, 

the  plaintiff,  less  one  dollar,  to  be  paid  over  to  *«•  ^ 

the  defendant  for  his  trouble,  in  case  the  plain- 
tiff does  not  further  prosecute  his  suit,  (?/i)  and 
all  proceedings  in  the  said  action  shall  be 
stayed,  unless  the  plaintiff,  within  three  days 
after  the  receipt  of  notice  of  such  payment, 
signifies  (n)  to  the  Clerk  of  the  said  Court  his  sel Rules sr,  ss, 
intention  to  proceed  for  his  demand  notwith-  r.  '*""  '^'* 
standing  such  plea;  and  in  such  case  the  action 
shall  proceed  immediately.  C.  S.  U.  C,  c.  19,  s.  88^ 

88.  If  the  decision  thereon  be  for  the  defend-  The  mie  as  to 

costs  in  such 

ant,  the  plaintiff  shall  pay  the  defendant  his  cases. 

(I)  Rule  87  directs  the  form  of  160,  and  is  there  stated  to  be  to  im- 

the  notice  in  Form  102,  clauses  9  pound  the  amount  paid  in  to  satisfy 

and  10.  the  defendant's  costs,  and  after  the 

(m)  It  has  occurred,  however,  costs  are  paid,  to  hand  the  balance 
that  a  plaintiff,  in  seeking  to  re-  ^o  the  plaintiff. 
CO  v^er  more  than  the  amount  paid  ^^^le  1 30  provides  that  no  money 
in,  has  been  nonsuited,  which  it  P^id  in  under  the  previous  section 
has  been  decided  may  properly  be  shall  be  paid  out  to  the  plaintiff 
(lone  (Gutterklge  v.  Smith,  2  H.  Bl.  "^^il  after  the  hnal  determination 
374  ;  Anderson  v.  Shaw,  3  Bing.  ^^  ^^^  suit,  unless  the  Judge  shall 
290).  The  question  then  arises  as  otherwise  order.  If  the  p lamtiff 
to  the  disposition  of  the  amount  ^o^s  not  afterwards  signify  his  in- 
paid  in.  The  Judge  has  by  the  tentiou  to  preceded  f^or  the  demand, 
nonsuit  decided  that  the  plaintiff  ^^  ^^  presumed  he  has  abandoned 
has  failed,  at  least  in  that  suit,  to  i*  5  ^"^  ^s  this  is  a  final  determma- 
prove  his  case,  but  the  .lefendant  ^ion,  there  would  seem  to  be  no- 
has,  by  paying  the  money  into  thing  to  prevent  the  clerk  paying 
Court,  admitted  an  indebtedness  out  the  money  in  Court  to  him, 
to  the  extent  of  tlie  sum  paid  in.  after  the  lapse  of  the  three  days. 
The  rule  to  be  observed  under  these  ^°^er  the  authority  of  this  section, 
circumstances  is  laid  down  in  Oakfis  (n)  This  should  be  in  writing,  to 
V.  Morgan,  8  C.L.J.  248,  8  L.C.G.  prevent  mistakes  (see  Form  R). 
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costs,  charges  and  expenses,  to  be  awarded  by 
the  Court,  and  the  amount  thereof  may  be  paid 
over  to  him  out  of  the  money  so  paid  in  with 
the  said  plea,  or  may  be  recovered  from  the 
plaintiff  in  the  same  manner  as  any  other  money 
payable  under  a  judgment  of  the  said  Court ; 
but  if  the  decision  be  in  favour  of  the  plaintiff, 
the  full  amount  of  the  money  paid  into  Court 
as  aforesaid  shall  be  applied  to  the  satisfaction 
of  his  claim,  and  a  judgment  may  be  pronounced 
against  the  defendant  for  the  balance  due  and 
the  costs  of  suit,  according  to  the  usual  practice 
of  the  Court  in  other  cases.  C.  S.  U.  C,  c.  19, 
s.  89. 

^y  moneyS'      89.  The  defendant  may  at  any  time,  not  less 
^^^^^'  than  six  days  before  the  day  appointed  for  the 

„    r,  ,  ,^^      trial,  pay  into  Court  such  sum  as  he  thinks  a 

See  Rule  130.  '  J-    ■J 

full  satisfaction  for  the  plaintiff's  demand,  to- 
gether with  the  plaintiff's  costs  up  to  the  time 
of  such  payment,  {nn)     C.  S.  U.  C,  c.  19,  s.  90. 
Clerk  to  give  QQ.  The  Clcrk  havinor  received  the  necessarv 

notice  of  pay-  "  •^ 

mentinto  Court;  postage,  shall  forthwith  scud  notice  of  such  pay- 
ment to  the  plaintiff,  by  post  or  otherwise,  to 
his  usual  place  of  abode  or  of  business,  and  the 
sum  so  paid  shall  be  paid  to  the  plaintiff,  and  all 
proceedings  in  the  action  stayed,  unless,  within 
three  days  after  the  receipt  of  the  notice,  the 
See  Rules 87,  ss.V^'^^'^^^^  signifies  to  the  Clerk  his  intention  to 
m,  and  Form  procecdfor  the  remainder  of  the  demand  claimed, 
in  whicli  case  the  action  shall  proceed  as  if 

(7111)  But  this  sum  should  not  be  final  determination  of  the  suit 
paid  out  to  the  plaintiff  (except  (Rule  130).  As  to  such  payment 
by  Judge's  order)  until  after  the        in  actions  of  replevin,  see  Rule  45. 
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bronglit  originally  for  such  remainder  only,  (o) 
C.  S.  U.  C,  c.  19,  s.  91. 

91.  If  the  plaintiff  recovers  no  further  sum  Plaintiff  to  pay 
in  the  action  than  the  sum  paid  into  Court,  the  if  no  further  sum 

r6Co  v6  red 

plaintiff  shall  pay  the  defendant  all  costs,  charges 

and  expenses  incurred  by  him  in  the  action  after 

such  payment,  and  such  costs,  charges  and  ex- see  Rule  iso. 

penses  shall  be  duly  taxed,  and  may  be  recovered 

by  the  defendant  by  the  same  means  as  any 

other  sum  ordered  to  be  paid  by  the  Court. 

C.  S.  U.  C,  c.  19,  s.  92. 

Set-off  (20  ^^^  Statutory  Defences. 

92.  In  case  the  defendant  desires  to  avail  ^.^^e"^*!^*- H 

give  notice  of 

himself  of  the  law  of  set-off,  or  of  the  Statute  ^^^-^^  "^^  <*^^®'' 


(o)  If  this  signification  be  given 
within  three  days  after  the  receipt 
of  the  payment  into  Court,  but 
after  the  rising  of  the  Court  at 
which  the  summons  was  return- 
able, the  case  shall  be  tried  at  the 
then  next  sittings  of  the  Court, 
and  be  put  on  the  list  of  cases 
(Rule  129). 

{p)  The  statute  giving  the  right 
of  set-off  is  2  Geo.  II.,  cap.  22,  s. 
13.  It  enacts,  "  that  when  there 
are  mutical  debts  between  the 
plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor 
or  administrator,  where  there  are 
mutual  debts  between  the  testator 
or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other, 
and  such  matter  may  be  given  in 
evidence  upon  the  general  issue," 
&c. 

The  subject  matter  of  a  set-off 
must  be  a  debt  due  at  the  time 
the  action  is  brought,  but  not  a 
demand  for  uncertain  damages,  nor 
a  claim  on  a  guarantee  fer  debt  or 
against  contingent  damages.      A 


set-off  under  the  statute  cannot 
be  had  in  actions  for  torts,  nor 
when  the  demands  are  not  mutual 
and  in  the  same  right. 

See  also  section  12i,  note  (lo). 

A  debt  barred  by  the  statute  of 
limitations  cannot  be  set-off,  and 
the  plaintiff  may  plead  the  statute. 
And  it  is  presumed  the  defendant 
would  then  be  entitled  to  an  ad- 
journment under  sec.  83,  to  enable 
him  to  reply  to  the  plea. 

A  defendant  is  not  bound  to  set 
off  his  claim  against  the  plaintiff's, 
but  he  may  do  so,  even  though  it 
is  beyond  the  jurisdiction.  Section 
94  provides  for  the  case  of  a  judg- 
ment in  favour  of  the  defendant  on 
his  set-off.  And  under  Rule  152, 
if  judgment  is  given  for  the  de- 
fendant on  his  set-off,  he  may  issue 
execution,  and  take  proceedings  as 
in  ordinary  cases  for  the  recovery 
of  the  balance  due  him  if  it  does 
not  exceed  $100  ;  and  if  it  does 
exceed  .$100,  he  may  abandon  the 
excess  and  proceed  in  like  manner. 

Division  Courts  have  an  equit- 
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etatutorj' (le-  of  Limitations,  or  of  any  defence  under  any 
other  statute  {q)  having  force  of  law  in  Ontario, 
he  shall,  at  least  six  days  (r)  before  the  trial  or 
hearing,  give  notice  thereof  in  writing  (s)  to  the 

ifeeiZttZes^o,  2^5.  plaintiff,  or  leave  the  same  for  him  at  his  usual 
place  of  abode  if  within  the  Division,  or,  if 
living  without  the  Division,  shall  deliver  the 
same  to  the  Clerk  of  the  Court  in  Avhich  the 
action  is  to  be  tried  ;  and  in  case  of  a  set-off, 
the  particulars  thereof  shall  be  delivered  to  {t) 
the  Clerk,  and  shall  accompany  the  notice  to 
be  given  as  aforesaid  to  the  plaintiff,  (it)  C.  S. 
U.  C,  c.  19,  ss.  35  &  93  ;  39  V.,  c.  15,  s.  1. 

No  evidence  of       93-  No  evidcucc  of  sct-off  shall  be  given  by 

Bet-off  allowed.       ,         ,    ^       ,  ,  ,  .  ,     .        ,    . 

the  defendant  except  such  as  is  contained  in 


able  jurisdiction,  and  we  must 
therefore  look  to  the  doctrines  of 
equity  for  guidance  in  cases  of  set- 
ofi'.  Equity  generally  follows  the 
law  in  this  matter,  but  with  limita- 
tions and  restrictions  (Snell's  Eq., 
4th  edit.,  p.  504  ;  Sivitzer  v.  Wil- 
son, 1  Chy.  Ch.  160).  It  would, 
however,  be  impossible  here  to  en- 
large to  any  practical  advantage 
upon  this  subject.  The  reader  is 
referred  to  the  well-known  works 
of  Stoiy,  Taylor,  or  Snell  on  the 
subject. 

The  case  of  a  set-off  where  a 
plaintiff  has  a  demand  against  two 
or  more  persons  jointly  liable,  and 
takes  judgment  against  some  one 
or  more  of  them  under  sec.  77,  is 
provided  for  by  Rule  151. 

iq)  Such,  for  example,  as  a  de- 
fence to  a  bill  or  note  on  the 
ground  that  it  was  not  stamped, 
or  the  stamp  insufficiently  cancel- 
led, &c. 

(r)  That  is,  six  char   days,  ex- 


cluding the  day  of  service  and  the 
day  of  trial  or  hearing  (see  note 
((/)  to  sec.  70). 

(*•)  This  is  a  sufficient  disputing 
notice  in  case  of  a  special  sum- 
mons (Rule  20). 

For  the  practice  as  to  this,  see 
Rule  128. 

{t)  A  set-off  is  in  the  nature  of  a 
cross  action,  and  is  therefore  gov- 
erned by  the  same  rules  that  apply 
to  the  particulars  and  proof  of 
plaintiff's  claims  (see  sees.  68,  69). 

{u)  The  section  from  which  the 
above  was  taken  (sec.  93  of  the 
Division  Courts  Act,  C.  S.  U.  C, 
c.  19)  was  repealed,  evidently  in 
mistake  for  section  95,  by  the  Act 
of  1868.  It  was,  however,  at  once 
reproduced  by  the  Board  of  County 
Judges  in  the  Rules  of  April,  1869, 
and  revived  on  the  Statute  Book  by 
sec.  1  of  30  Vict.,  cap.  15  ;  and  aU 
this  trouble  was  occasioned  by  some 
careless  person  turning  figure  5  into 
figure  3. 
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the  particulars  of  set-off  delivered.     C.  S.  U.  C, 
c.  19,  s.  94. 

94.  If  the  set-off  (v)  proved  to  the  satisfac-  h  set-off  ex- 

\   /    X-  ceeds  amount 

tioii  of  the  Judge  exceeds  the  amount  shown  to  due  plaintiff, 
be  due  to  the  plaintiff,  the  plaintiff  shall  be 
nonsuited  {w)  or,  in  the  election  of  the  defend- 
ant, judgment  may  be  given  for  the  defendant, 
in  which  latter  case  such  set-off  shall  be  there- 
by satisfied  only  to  the  amount  found  due  the 
plaintiff,  and  no  further ;  and  the  Judge,  in  such  See  Rule  152. 
case,  may  adjudicate  that  a  specified  amount  of 
such  set-off  be  satisfied  by  such  claim  of  the 
plaintiff;  but  such  adjudication  shall  be  no  bar 
to  the  recovery  of  the  residue  of  such  set-off.  (x) 
32  V.,  c.  23,  s.  17;  39  V.,  c.  15,  s.  1. 

WITNESSES    AND    EVIDENCE.  (?/) 

Sichpcenas. 

95.  Any  of  the  parties  to  a  suit  may  obtain, 

{v)  See  note  {p)  to  sec.  92.  of  his  set-off  to  the  extent  of  $10, 

in  which  case  he  may  sue  in  any 

(iv)  See  note  (c)  to  sec.  81 .  Court  of  competent  jurisdiction  for 

,  ,  „                ^                  1      .,    ,  the  balance  of  $190.     As  to  whe- 

(X)  Suppose,   for  example,   that  ^^^^^  ^  defendant  has  any  right  to 

the  plamtiffhas  an  account  against  j^^dgment  in  his  own  favour  for 

the  defendant  for  J 10^     The  de-  ^^^^        ^  of  his  set-off  as  exceeds 

fendant  puts  ma  set-off  on  a  claim  ^^^  plaintiff's  claim,   see  note  ta 

for  a  debt  of  say  $200,  being  a  debt  Rule*! 5*? 

of  the  nature  spoken  of  in  note  (p)  rj.^^-^  provision  prevents  the  pos- 
to  section  92 .  At  the  trial  the  ^^^^^-^^  ^^  ^  j^^^  adjudicating  on 
plaintiff  proves  his  claim  of  .^10,  ^  ^^^-^^  ^^hicli  might  exceed  the 
and  the  defendant  proves  his  set-  jurisdiction  of  the  Court.  It  is  by 
off  to  the  full  amount.  It  is  the  ^^^^^^  incomplete  to  form  a  settle- 
defendant  s  privilege  to  insist  upon  ^^^^^^^  ^^  ^^^^  contingencies  spoken 
the  plaintiff  being  nonsuited  in  ^^  -^  -^^  ^^^^  ^j^^g^.  j^.  j^as  tbere- 
which  case  the  defendant  is  at  lib-  ^^^^  ^^^^  supplemented  by  Rule 
erty  to  sue  for  tlie  full  amount  of  j^g.  The  subject  is  further  spoken 
his  set-off,  as  a  substantive  claim,  ^^  ^^  ^^^^  /yx  ^^  ^^^,^^0^^  59^ 
in  any  Court  of  competent  jurisdic- 
tion ;  or  he  may,  if  he  thinks  fit,  (y)  As  a  general  rule,  the  best 
take  judgment  in  his  own  favour,  evidence  of  which  the  nature  of  a 
which  will  operate  as  a  discharge  case   will   admit   must   be    given  ; 
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but  if  it  is  impossible,  from  the 
loss  of  documents  or  the  death  of 
■witnesses,  &c.,  or  from  the  wrong- 
ful act  of  the  opposite  party,  to 
produce  the  best  or  primary  evi- 
dence, secondary  evidence  would 
become  admissible,  but  only  after 
laying  a  proper  foundation  for  it 
to  the  satisfaction  of  the  J  udge. 

Witnesses  are  not  incapacitated 
from  giving  evidence  by  crime  or 
interest.  Parties  to  tlie  suit  were 
not,  before  24th  December,  1869, 
allowed  to  give  evidence  on  their 
own  behalf,  nor  could  wives  give 
evidence  for  their  husbands,  al- 
though the  plaintiff  as  well  as  the 
defendant  might  have  been  called 
by  the  opposite  party  or  by  the 
Judge.  But  this  law  was  changed 
in  1869  by  33  Vict.,  cap.  13,  which 
provided  that  all  parties  to  a  suit 
or  their  wives  might  give  evidence 
on  behalf  of  themselves  or  of  either 
or  any  of  the  parties  to  the  suit  ; 
but  questions  tending  to  criminate 
need  not  be  answered.  No  hus- 
band or  wife  can,  however,  be  com- 
pelled to  disclose  any  information 
made  to  the  other  during  marriage 
(Rev.  Stat.,  cap.  62,  sees.  2  to  8). 

In  suits  by  or  against  the  heirs, 
executors,  administrators  or  as- 
signs of  a  deceased  person,  in  respect 
of  any  matter  occurring  before  the 
death  of  such  person,  or  if  the  suit 
is  by  or  against  a  person  found  by 
inquisition  to  be  of  unsound  mind, 
or  an  inmate  of  a  lunatic  asylum, 
the  evidence  of  an  opposite  or  in- 
terested party  to  the  suit  must  be 
corroborated  by  some  other  mate- 
rial evidence  {Ih.,  sees.  10,  11). 

Barristers  and  attorneys  and  their 
clerks  cannot  be  compelled  to  give, 
and  may  be  prevented  from  giving, 
evidence  touching  any  communica- 
tions made  to  them  in  such  charac- 
ter. 

A  witness  may  be  cross-exam- 
ined as  to  previous  statements  in 
writing  without  the  writing  being 
shown  to  him  :  but  if  it  is  intended 


to  contradict  him,  his  attention 
must  be  called  to  it.  Before  con- 
tradicting a  witness  as  to  some 
previous  statements  made  by  him, 
the  circumstance  of  the  supposed 
statement  must  be  mentioned  to 
him.  Proof  may  be  given  of  the 
previous  conviction  of  a  witness  of 
felony  or  misdemeanor,  if  he  desires 
it,  by  a  certificate  from  the  clerk  of 
the  proper  Court.  A  party  cannot 
in  general  impeach  the  credit  of  his 
own  witness  by  general  evidence  of 
bad  character  ;  but  if  he  prove  ad- 
verse, and  with  leave  of  a  Judge, 
may  show  that  he  has  made  incon- 
sistent statements,  first  calling  his 
attention  to  the  particular  occasion 
[Ih.  sees.  24,  25,  26,  27). 

The  same  statute  speaks  of  the 
proof  of  official  documents,  sta- 
tutes, affidavits  made  out  of  On- 
tario, wills,  registered  instruments . 

The  following  are  some  of  the 
principal  rules  of  evidence  not  pro- 
vided for  by  the  Evidence  Act : 

Persons  who  have  not  the  use  of 
reason  are,  from  their  infirmity, 
utterly  incapable  of  giving  evi- 
dence, and  are  therefore  excluded 
as  incompetent  witnesses',  such  as 
idiots,  lunatics,  and  children  up  to 
a  certain  age. 

No  person  is  a  competent  witness 
unless  he  believes  in  a  Supreme 
Being  who  will  punish  him,  either 
in  the  present  or  a  future  life,  for 
perjury. 

A  witness  cannot  be  compelled 
to  answer  any  question  when  his 
answer  may  expose  or  tend  to  ex- 
pose him  to  a  criminal  charge,  or 
any  kind  of  punishment. 

The  law  requires  the  best  evi- 
dence of  which  the  nature  of  the 
thing  is  capable. 

Deeds  and  wills  which  have  been 
executed  thirty  years  are  presumed 
to  have  been  correctly  executed. 

A  tenant  cannot  dispute  his 
landlord's  title. 

Hearsay  evidence  is  inadmissible. 

A  witness  must  only  state  facts, 
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and  his  mere  personal  opinion  is 
not  evidence. 

A  tleclaration  by  a  deceased  per- 
son who  had  a  competent  know- 
ledge of  a  fact,  and  no  interest  to 
pervert  it,  and  which  declaration 
was  against  the  pecuniary  interest 
of  the  declarant  at  the  time  when 
it  was  made,  is  evidence  as  to  third 
parties,  and  is  evidence  of  every- 
thing stated  in  the  declaration. 

In  a  matter  between  the  same 
parties,  the  deposition  of  a  witness 
at  a  former  trial  may  be  used  on  a 
subsequent  trial  :  if  the  witness  be 
dead  ;  or  if  he  be  sought  and  can- 
not be  found  ;  or  if  he  have  been 
subpoenaed  and  have  fallen  sick  on 
the  way. 

The  express  admissions,  or  the 
admissions  implied  from  the  con- 
duct of  a  party  to  a  suit,  are  pre- 
sumptive evidence  against  him,  as 
between  himself  and  anotherparty ; 
but  they  are  not  conclusive  evi- 
dence, unless  such  other  party  have 
been  induced  bj^  tliem  to  alter  his 
condition,  nor  are  they  evidence  as 
between  third  parties. 

A  recital  in  a  deed  is  evidence 
against  him  who  executed  the  deed, 
or  any  person  claiming  under  him. 

The  issue  must  be  proved  by  the 
party  who  states  an  affirmative,  not 
by  the  party  who  states  a  negative. 

The  issue  must  be  proved  by  the 
party  who  states  the  affirmative  in 
substance,  and  not  merely  the  affir- 
mative in  form. 

In  every  case  the  burden  of  proof 
lies  on  the  person  who  wishes  to 
support  his  case  by  a  particular  fact 
which  lies  more  peculiarly  within 
his  knowledge,  or  of  which  he  is 
supposed  to  be  cognizant. 

It  is  enough  if  only  the  substance 
of  the  issue  be  proved. 

The  evidence  offered  must  cor- 
respond with  the  allegations,  and 
be  confined  to  the  points  in  issue. 

Handwriting  may  be  proved  by 
a  witness  who  actually  saw  the 
party  write   or  sign,— this  is  the 


most  satisfactory  evidence, — or  by 
a  witness  who  has  seen  the  party 
write  on  other  occasions,  even  if 
it  be  but  only  once  ;  or  by  a  wit- 
ness who  has  seen  documents  pur- 
porting to  be  written  by  the  same 
party,  and  which,  by  subsequent 
communications  with  such  party, 
he  has  reason  to  believe  the  authen- 
tic writings  of  such  party. 

A  document  which  maybe  inad- 
missible in  itself,  will  often  be  ad- 
missible to  refresh  the  memory  of 
a  witness,  and  to  enable  him  to 
speak  to  the  matters  to  which  it 
refers. 

Extrinsic  evidence  is  inadmis- 
sible to  contradict,  add  to,  or  sub- 
tract from  or  vary,  the  terms  of  a 
written  instrument. 

Extrinsic  oral  evidence  is  admis- 
sible to  prove  that  a  written  con- 
tract, not  under  seal,  has  been 
discharged  either  before  or  after 
breach. 

A  written  instrument  cannot  be 
released  or  avoided  by  evidence  of 
an  intrinsically  inferior  nature. 

On  an  examination  in  chief,  a 
witness  must  not  be  asked  leading 
questions  ;'but  on  cross-examina- 
tion, an  adverse  witness  may  be. 

A  witness  must  be  asked  only 
questions  of  fact,  which  are  rele- 
vant and  pertinent  to  the  issue  : 
and  he  cannot  be  asked  irrelevant 
questions,  or  questions  as  to  his 
own  inferences  from,  or  personal 
opinion  of,  facts. 

In  order  to  impeach  the  charac- 
ter of  a  witness,  he  may  be  asked 
on  cross-examination  whether  he 
has  committed  any  crime  or  been 
guilty  of  immoral  conduct  ;  but 
generally,  if  he  answer  in  the  nega- 
tive, the  fact  cannot  be  proved  by 
the  cross-examiner  unless  it  be 
material  to  the  issue  (Powell  on 
Evidence). 

As  to  the  means  of  securing  evi- 
dence, the  four  following  sections 
provide  for  compelling  the  attend- 
ance of  witnesses.     Section  99  pro- 
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Parties  may       from  the  Clerk  of  any  Division  Court  in  the 

obtain  subpoenas  ^ 

from  Clerk.  County,  a  subpoena  {z)  with  or  without  a  clause 
for  the  production  of  books,  papers  and  writ- 
ings, requiring  any  witness,  resident  within  the 
County  {a)  or  served  with  a  subpoena  therein, 
to  attend  at  a  specified  Court  or  place  before  the 
Judge,  or  any  arbitrator  appointed  by  him  under 
the  provision  hereinafter  contained,  (J)  and  the 
Qlerk,  when  requested  by  any  party  to  a  suit, 
or  his  agent,  shall  give  copies  of  such  subpoena. 
C.  S.  U.  C,  c.  19,  s.  97. 

96-  Any  number  of  names  may  be  inserted  in 
a  subpoena,  and  service  thereof  may  be  made  by 
any  literate  person,  (c)  and  proof  of  the  due  ser- 
vice thereof,  together  with  the  tender  or  pay- 


Services  of  sub- 
pcena,  by  whom 


vides  for  obtaining  the  evidence  of 
witnesses  residing  without  the  lim- 
its of  the  Province  by  means  of  a 
commission.  Rule  137  provides 
for  the  inspection  of  documents  by 
one  part)'^  in  the  possession  or  con- 
trol of  the  other.  Rule  132  enables 
either  party  to  the  suit  to  give  his 
opponent  notice  of  his  intention  to 
admit  any  fact  on  the  trial  of  the 
cause  for  the  purpose  of  saving  ex- 
pense in  proof,  and  Form  103  is  the 
form  given  for  this  notice. 

Under  section  104,  books  of 
account  and  affidavits  may  be  re- 
ceived in  evidence  under  certain 
circumstances. 

Forms  of  oaths  are  given  in  Form 
110,  etc. 

The  offence  of  perjury  is  provided 
for  by  32-33  Vict.,  cap.  23  (Dom.) 

(2)  In  the  majority  of  cases  plain- 
tiffs know  what  defence  is  likely 
to  be  set  up,  but,  unless  the  wit- 
nesses reside  at  a  considerable  dis- 
tance from  the  Court,  it  would  be 
better  for  them  not  to  get  out  their 
subpcenas  until  the  time  has  elapsed 


for  defendant  giving  his  notice  of 
statutory  defence,  or  pleading  ten- 
der and  paying  money  into  Court, 
for  otherwise  the  Judge  might  well 
refuse  to  allow  the  fees  for  a  wit- 
ness who  might  prove  to  be  unne- 
cessary. 

Any  person  present  in  Court  may 
be  called  upon  to  give  evidence  in 
a  case  without  being  subpoenaed  ; 
and  it  would  seem  that  he  could 
not  refuse  to  be  sworn,  because  no 
witness  fees  are  paid  him  (see  sec- 
tion 97). 

(a)  See  section  98  as  to  sub- 
poenas to  witnesses  residing  out  of 
the  county. 

{h)  See  sees.  147,  151,  and  notes. 

(c)  Including  either  party  to  the 
suit.  But  no  fees  would  probably 
be  allowed  for  the  service  of  sub- 
poenas unless  made  by  a  bailiff  of 
the  Court.  And  with  a  view  to 
facilitate  proof  of  service,  it  would 
be  advisable  in  all  cases  to  have 
the  same  made  by  the  bailiff  or  by 
some  person  not  a  party  to  the  suit. 
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ment  of  expenses,  may  be  made  by  affidavit,  (cc)  See  Form  s. 
aud  proof  of  service  may  be  received  by  the 
.  Judge,  either  orally  or  by  affidavit.     C.  S.  U.  C, 
c.  19,  s.  98. 

97.  Every  person  served   with  a  copy  of  a  Penalty  for  dis- 
subpcena,  either  personallv  or  at  his  usual  place  poena  or  refusing 

-  "  .  to  be  sworn. 

of  abode,  and   to   whom   at   the  same  time  a 
tender  (d)  of  payment  of  his  lawful  expenses  (e) 
is  made,  who  refuses  or  neglects  without  suffi- 
cient cause  to  obey  the  subpoena,  and  also  every  ^«^  -^"^^  ^'  ^''^' 
person  in  Court  called  upon  to  give  evidence, 
who  refuses  to  be  sworn  (or  affirm  where  affirma- 
tion is  by  law  allowed)  or   to  give    evidence^ 
shall  pay  such   fine,  (/)  not  exceeding  eight  see  Form  7l 
dollars,  as  the  Judge  may  impose,  and  shall, 
by  verbal  or  written  order  of  the  Judge,  be  in 
addition  liable  to  imprisonment  for  any  time 
not  exceeding  ten  days  ;  and  such  fine  shall  be 
levied  and  collected    with  costs,  in   the  same 
manner  as  fines  imposed  on  jurymen  for  non- 
attendance;  (g)  and  the  whole  or  any  part  of- 
such  fine,  in  the  discretion  of  the  Judge,  after 
deducting  the  costs,  shall  be  applicable  towards      % 
indemnifying  the  party  injured  by  such  refusal 
or  neglect,  (h)  and  the  remainder  thereof  shall 

(cc)  The   original  subpoena,  the  out  subpoena  to  entitle  him  to  his 

one  signed  by  the  clerk,  should  be  fees. 

retained  by  the  person  serving,  and  (y )  A   form   of  imposition  of  a 

ought  to  be  kept  ready  to  be  pro-  fine  is  given  by  Form  74. 

ducedto  any  of  the  intended  wit-  ^^^  Under  sec.   116.     See  Forms 

nesses  who  might  ask  to  see  it.  "O    "i 

id)  See  sec.  86,  note  (/).  J^j  j^  i^  supposed  that  this  pro- 
(e)  See  Rule  147,  and  Form  3.  vision  does  not  interfere  with  the 
No  allowance  is  here  made  for  right  of  the  injured  party  to  bring 
fees  to  professional  men,  as  in  the  an  action  for  damages  against  a  wit- 
next  section.      It  wiJl  be  sufficient  ness  who,  when  duly  subpoenaed, 
if  a  witness  attend  on  notice  with-  fails  to  attend. 
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THE   DIVISION   COURTS   ACT. 


[Sec.  98. 


Parties  may  ob- 
tain subpoenas 
from  Superior 
Courts. 


form  part  of  the  Consolidated  Eevenue  Fund. 
C.  S.  U.  C,  c.  19,  s.  99. 

98.  Any  party  may  obtain  from  either  of  the 
Superior  Courts  of  Law  a  subpoena  requiring 
the  attendance  at  the  Division  Court,  and  at  the 
time  mentioned  in  such  subpoena,  of  a  witness 
residing  or  served  with  such  subpoena  in  any 
part  of  Ontario,  (i)  and  the  witness  shall  obey 
such  subpoena,  provided  the  allowance  for  his 
expenses,  according  to  the  scale  settled  in  the 
said  Superior  Courts,  be  tendered  to  him  at  the 
time  of  service,  {j)     C.  S.  U.  C,  c.  19,  s.  100. 


(z)  The  mode  of  commandiug  the 
attendance  of  witnesses  not  resident 
in  the  county  is  here  pointed  out. 
Should  the  clerk  not  keep  a  supply 
of  these  subpoenas  on  hand,  they 
can  be  obtained  from  the  clerks  of 
the  Crown  in  every  county. 

{j)  The  fees  allowed  by  rule  of 
Court  are  as  follows  :  — 
To  witnesses  residing  within 
three   miles  of  the  Court- 
house, per  diem .$1  00 

To  witnesses  residing  over 
three  miles  from  the  Court- 
house    1  25 

Barristers  and  attorneys,  phy- 
sicians and  surgeons,  when 
called  upon  to  give  evidence 
in  consequence  of  any  pro- 
fessional scr-yicc  rendered  by 
them,  or  to  give  profession- 
al opinions,  per  diem 4  00 

Engineers  and  surveyors, 
when  called  upon  to  give 
evidence  oi' any  professional 
service  rendered  by  them, 
or  to  give  evidence  depend- 
ing upon  their  skill  or  judg- 
ment, per  diem  4  00 

If  the  witnesses  attend  in  one 
cause  only,  they  will  be  entitled  to 


the  full  allowance.  If  they  attend 
in  more  than  one  cause,  they  will 
be  entitled  to  a  proportionate  part 
in  each  case  only.  The  travelling 
expenses  of  witnesses  over  ten 
miles  shall  be  allowed  according  to 
the  sums  reasonably  and  actually 
paid,  but  in  no  case  shall  exceed 
one  shilling  per  mile  one  way. 

Under  this  rule  the  taxing  officers 
of  the  Superior  Courts  of  law  at 
Toronto  allow  fees  to  witnesses 
coming  over  ten  miles,  as  follows  : 

If  they  travel  by  railway  or  by 
other  public  conveyance,  only  the 
ordinary  fare  ;  but  if  they  are  ob- 
liged to  pay  anything  extrgi  owing 
to  casualties,  then  such  further  sum 
as  is  reasonably  and  actually  paid, 
not  exceeding  in  the  whole  onesliil- 
ling  a  mile  one  way. 

If  they  travel  by  their  own  con- 
veyance, then  at  the  same  rate  per 
mile  as  would  be  charged  by  stages 
in  the  vicinity,  and  which  in  Can- 
ada is  generally  five  cents  per  mile 
(with  any  necessary  extras  as  al- 
ready mentioned). 

The  sum  of  $1.25  per  diem  is  to 
include  all  insidental  expenses  of 
food  and  shelter  during  the  journey. 


Sec.  99.] 


WITNESSES   AND   EVIDENCE. 
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Commissions  to  take  Evidence,  (k) 
99.  In  case  the  plaintiff  or  defendant  in  any  Power  to  issue 

-J-....  ^^  •    •      1      •  /^i         •         commission  to 

suit  in  any  JJivision  Oourt  is  desirous  oi  having  take  evidence. 

at  the  trial  thereof  the  testimony  of  any  person 

or  persons  residing  without   the  limits  of  the 

Province,  the  Judge  of  the  County  Court  of  the 

County  wherein  such  suit  is  pending,  may,  upon 

the  application  of  such  plaintiff  or  defendant, 

and  upon  hearing  the  parties,  order  the  issue  of 

a  commission  or  commissions  out  of  and  under 

the  seal  of  such  County  Court  to  a  commissioner 

or   commissioners,  to  take  the  examination  of 

such  person  or  persons  respectively.  (/)     39  V., 

c.  15,  s.  3. 


{fc)  Before  the  provisions  con- 
tained in  the  following  sections 
were  imported  into  the  procedure 
of  Division  Courts,  it  was  occasion- 
ally necessary  to  bring  actions  even 
for  the  smallest  amounts  in  the 
Superior  Courts,  so  as  to  obtain  the 
evidence  of  witnesses  residing  out 
of  the  Province.  For  example,  in 
Coinslock  v.  Leanetj,  3  U.  C.  L.  J. 
13,  an  action  was  brought  in  the 
Queen "s  Bench  for  £8  3j?.,  and  a 
certificate  for  full  costs  was  granted, 
the  suit  being  said  to  be,  for  the 
reason  aforesaid,  "a  proper  one 
to  be  withdrawn  from  the  Division 
Court,  and  to  be  brought  in  one  of 
the  Superior  Courts."  The  costs 
were  probably  three  or  four  times 
as  much  as  the  debt.  Although 
these  sections  remedy  what  was  felt 
to  liave  been  sometimes  a  great 
hardship,  they  have  been  very  sel- 
dom invoked  ;  and  some  consider- 
able expense  attends  them,  as  the 
fees  are  to  be  taxed  on  the  County 
Courts  scale,  and  the  fees  to  com- 
missioners are  generally  large. 


[l)  In  any  case  where  it  is  neces- 
sary to  issue  a  commission  under 
this  section,  it  will  be  found  neces- 
sary to  intrust  the  matter  to  some 
professional  man,  as  the  proceedings 
are  somewhat  troublesome,  and  the 
slightest  error  might  have  the  eflFect 
of  rendering  the  commission  nuga- 
tory, and  thereby  entail  great  and 
useless  expense.  The  procedure 
neces-iary  to  obtain  the  commission 
would  be  in  accordance  with  the 
practice  of  the  County  Court  from 
which  it  is  to  issue.  The  applica- 
tion must  be  by  way  of  a  summons 
founded  on  an  affidavit  setting  out 
the  state  of  the  cause,  and  that  the 
evidence  of  the  witness  sought  to 
be  examined  is  necessary  and  ma- 
terial, his  residence,  Ac.  The  mo- 
tion must  be  made  after  notice  to 
the  other  side,  as  the  section  pro- 
vides, for  "hearing  the  parties;" 
and  this  is  manifestly  necessary,  as 
there  will  be  a  number  of  matters 
to  settle  before  the  commission  can 
issue  ; — the  commissioners  liave  to 
be  named,  the  time  and  place  of 
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THE   DIVISION   COURTS   ACT. 


[Sec,  100. 


No  commission      100-  No  ordei  shall  be  made  for  the  issuB  of 

to  take  evidence 

.of  the  person     anv  such  commission  for  the  taking  of  the  evi- 

appl^ang,  un-  "^  &  '-'  '^  *  ^ 

less,  etc.  dence  of  the  person  applying  therefor,  or  any 

person  in  his  employment,  (m)  unless  in  the 
opinion  of  the  Judge  a  saving  of  expense  will  be 
caused  thereby,  or  unless  it  is  clearly  made  to 
appear  that  such  person  or  persons  are  aged  or 
infirm,  or  otherwise  unable  from  sickness  to 
appear  as  a  witness  or  witnesses,  (n)  39  V., 
c.  15,  s.  3. 

101.  The  provisions  of  sections  twenty-two 
and  twenty -three  of  the  Evidence  Act,  (o)  so  far 


R.  S.,  c.  62,  ss. 
22  and  23  made 


meeting  appointed,  the  interroga- 
tories to  the  witnesses  settled  as 
far  as  possible,  directions  given  as 
to  the  swearing  of  the  commission- 
ers and  witnesses,  and  as  to  the  re- 
turn of  the  commission,*'  &c.  Due 
notice  must  be  given  of  the  time 
and  place  of  examination,  so  that 
the  adverse  party  may  have  an  op- 
portunity of  cross-examining  the 
witness.  After  the  commission  has 
been  duly  executed  and  i)roved,  it 
must  be  sent  to  the  clerk  of  the 
Division  Court,  who  will  produce 
it  at  the  trial  to  be  then  and  there 
opened  ;  and  if  properly  taken,  the 
interrogatories  and  answers  will 
be  read,  and  the  statements  become 
part  of  the  evidence  in  the  cause. 

Full  details  are  readily  obtain- 
able in  the  works  of  practice  af- 
fecting the  Superior  Courts,  and 
familiar  of  course  to  practising 
attorneys.  But  further  particu- 
lars seem  unnecessary  here,  as  the 
clause  is  rarely  used,  the  object  of 
the  enactment  being  chiefly,  as  al- 
ready mentioned,  to  prevent  suits 
for  small  amounts  being  brouglit 
in  the  Superior  Courts  on  the  plea 
that  a  commission  was  necessary. 

It  wiU  be  noticed  that  only  the 
evidence  of  persons  residing  out  of 


the  Province  is  obtainable  under 
this  section.  It  does  not  apply  to 
persons  temporarily  absent  on  busi- 
ness or  otherwise,  with  an  intent  to 
return . 

Nor  is  there  any  provision  in 
this  Act,  as  there  is  in  the  Evi- 
dence Act  of  the  Superior  Courts 
(Rev.  Stat.,  cap.  62,  sec.  21),  en- 
abling parties  to  obtain  the  evi- 
dence of  aged  or  intirm  persons  in 
Ontario,  or  persons  about  to  with- 
draw therefrom,   on  a  commission. 

(m)  That  is,  any  person  whose 
movements  may  for  that  reason  be 
presumably  under  the  control  of 
the  party. 

(w)  The  "such  person"  here 
spoken  of  is  either  the  party  ap- 
plying for  the  commission,  or  some 
person  in  his  employment. 

(o)  These  sections  are  as  follows  : 
Due  notice  of  every  such  com- 
mission shall  be  given  to  the  ad- 
verse party,  to  the  end  that  he  may 
cause  the  witnesses  to  be  cross-ex- 
amined. 

In  case  the  examination  of  any 
witness  or  witnesses  taken  without 
the  limits  of  Ontario,  pursuant  to 
any  such  commission,  is  proved  by 
an  affidavit  of  the  due  taking  of 
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as  the  same  are  applicable,  shall  apply  to  every  appi»cawe  to 

11  1  1        .  o     1  .     coinmi8t,lon9. 

commission  issued  under  the  authority  of  this 
Act.     39  Y.,  c.  15,  s.  4. 

102.  The  commission,  when  returned,  shall,  commission, Ac. 

1      1       **^  '^®  returned  to 

With  the  evidence  taken  thereunder,  and  the  pivision  coun 

.      .  Clerk  by  County 

papers  returned  therewith  by  the  commissioner,  court  cierk. 
be  forthwith  transmitted  by  the  Clerk  of  the 
County  Court  to  the  Clerk  of  the  Division  Court 
in  which  the  suit  to  which  the  same  relates  is 
pending.     39  V.,  c.  15,  s.  5. 

103.  The  costs  of  and  attending  the  appli- ^J«„*^  «^  «*''"™^- 
cation  for  the  issue,  execution,  return  and  trans- 
mission of  any  such  commission  shall  be  in  the 
discretion  of  the  Court  in  which  the  suit  is  pend- 
ing, and  shall  be  taxed  on  the  County  Court 

scale  by  the  Clerk  of  the  County  Court  out  of 
which  the  same  issued  on  notice  to  all  parties 
interested ;  and  the  Clerk  shall  certify  the  result 
of  such  taxation,  accompanied  by  a  copy  of  the 
bill  of  costs  as  taxed,  to  the  Clerk  of  the  Divi- 
sion Court  in  which  the  suit  is  pending;  (2^) 
and  such  costs  may  be  added  to  any  other  costs 
to  be  paid  to  the  party  entitled  thereto,  and 
may  be  recovered  by  the  party  entitled  thereto 

such  examination,  sworn  before  and  shall  be  received  as  evidence  in  the 

certified   by  the    mayor  or    chief  cause,  unless  it  is  made  to  appear 

magistrate    of   the    city   or  place  to  the  Court  in  whicii  such  exami- 

.where  the  same  has  been  taken,  nation  is  returned  and  published, 
and  in  case  such  commission,  with  or  before  which  the  same  is  offered 
such  examination  and  affidavit  in  evidence,  that  the  same  was  not 
thereto  annexed,  is  returned  to  the  duly  taken,  or  that  the  deponent  is 
Court  from  whicli  such  commission  of  sound  mind,  memory  and  under- 
issued,  close  under  the  hand  and  standing,  and  living  within  the  jur- 
seal  of  one  or  more  of  the  com-  isdiction  of  tlie  Court  at  the  time 
missioners,   the  same   shall  priimt  such  examination  is  offered  in  evi- 

/acie  be  deemed  to  have  been  duly  dence  to  such  Court, 
taken,  executed  and  returned,  and  {]))  See  note  {/)  to  section  99. 
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THE   DIVISION    COURTS   ACT. 


[Sec.  104. 


Judge  may  re- 
ceive in  evi- 
dence plain- 
tiff's or  defend- 
ant's books  of 
account. 


in  like  manner  as  the  ordinary  costs  of  the  suit 
are  recoverable  by  the  practice  of  the  Division 
Courts.     39  v.,  c.  15,  s.  6. 

Books  of  Account,  Affidavits,  <&;c.,  as  evidence. 

104.  In  any  suit  for  a  debt  or  demand,  not 
being  for  tort,  and  not  exceeding  twenty  dollars, 
the  Judge,  on  being  satisfied  of  their  general  cor- 
rectness, may  receive  the  plaintiff's  books  {g)  as 
evidence,  or  in  case  of  a  defence  of  set-off'  or  of 
payment,  so  far  as  the  same  extends  to  twenty 
dollars,  may  receive  the  defendant's  books  as 
evidence  ;  and  such  Judge  may  also  receive  as 
evidence  the  affidavit  or  affirmation  of  any  party 
or  witness  in  the  suit  resident  without  the 
limits  of  his  County.  But  before  pronouncing 
judgment,  the  Judge  may  require  any  ^ch  wit- 
ness or  any  party  in  a  cause  to  answer  upon 
oath  or  affirmation  any  interrogatories  that  may 
be  filed  in  the  suit,  (h)   C.  S.  U.  C,  c.  19,  s.  103. 

106.  All  affidavits  to  be  used  in.  any  of  the 
Judge,  Clerk  or  Divisiou   Courts  or  bcforc  any  of  the  Judges 

C!ommissioner.        .  „  .  ,      „  /^  .       t     j 

thereof,  may  be  sworn  before  any  County  Judge 
or  before  the  Clerk  or  Deputy  Clerk  of  any 
Division  Court,  or  before  any  Judge,  or  Com- 
missioner for  taking  affidavits  in  any  of  the 
Superior  Courts,  (A)     C.  S.  U.  C,  c.  19,  s.  104. 


AflSdavits  may 


See  Rule  1S3. 


ig)  The  original  books  are  often 
withheld,  and  pretended  or  garbled 
extracts  produced.  Judges  very 
properly  insist  upon  seeing  the 
books  in  which  the  original  en- 
tries are  made. 

{h)  This  right  of  the  suitor  to 
produce  as  evidence  the  affidavit 
of  an  absent  witness  is  a  beneficial 


one,  but  likely  to  lead  to  abuse  if 
not  closely  scrutinized  by  the  Judge , 
as  the  other  side  loses  the  advan- 
tage of  a  cross-examination  which 
might  shake  or  alter  the  testi- 
mony of  the  witness.  If  the  Judge 
should  require  his  attendance  and 
he  should  not  appear,  he  would 
probably  place  no  reliance  on  his 
affidavit. 


Sec.  107.]  JUDGE'S  DECISION.  99 

judge's  decision. 

106.  The  Judge,  in  any  case  heard  before  Judge  may  give 
liira,  shall,  openly  in  Court  and  as  soon  as  may  stanter,  or 

^         '    ^  ^    postpone  judg- 

be  after  the  hearing,  pronounce  his  decision,  n^ent. 
but  if  he  is  not  prepared  to  pronounce  a  decision 
instanter,  he  may  postpone  judgment,  and  name  ^^^  ■^^""  ^^• 
a  subsequent  day  and  hour  for  the   delivery 
thereof  in  writing  at  the   Clerk's  office;    and 
the   Clerk  shall  then  read  the  decision   to  the  g^^  ^^^^  j,^^ 
parties  or  their  agents  if  present,  and  he  shall 
forthwith  enter  the  judgment,  and  such  judg- 
ment shall  be  as  effectual  as  if  rendered  in 
Court  at  the  trial,  (i)     C.  S.  U.  C,  c.  19,  s.  106. 

107.  The  Judge  may  order  the  time  or  times  Judge  may  di- 

.  .  rect  times  and 

and  the  proportions  in  which  any  sum  and  costs  proportions  in 

^      ^  '^  °  which  judg- 

recovered  by  judgment  of  the  Court  shall  be  ment  shaii  be 
paid,  (j)  reference  being  had  to  the  day  on  \vhich 
the  summons  was  served ;  and  at  the  request  of 
the  party  entitled  thereto,  he  may  order   the 

(i)  This  section  was  reviewed  in  given    on  the    point,  as  the  cafe 

the  case  of  In  re  Burroxces,  18  C.  P.  turned  on  the  acquiescerce  of  the 

493.     The  facts   of   the  case   are  defendant  in  the  proceedings  taken 

referred  to  shortly  in  note  to  sec-  by  the  Judge, 

tion  83.     After  the  close  of  the  See  also  section  83,  note  (/). 

hearing  of  the  case,  the  Judge  an-  ^j)  Ruig  149  gives  general  direc- 

nounced  that  he  would  take  time  tions  on  this  subject,  by  providing 

to    consider,    and   would    deliver  that  when  payment  is  ordered  of 

judgment  at  his  Chambers  on  a  any  debts,   costs,    &c.,    the  same 

subsequent   day,   without  naming  ^\^^\\  ^g  payable  at  the  office  of  the 

any  hour.     Before  that  day  arrived  clerk  at  the  expiration  of  fifteen 

he  sent  a  written  judgment  to  the  ^ays   from  judgment,    unless  the 

clerk,  who  read  it  in  his  own  office  Judge  otherwise  orders  ;  but  when 

to  the  agents  of  both  of  the  parties,  judgment  is  signed  under  section 

no  objection  being  then  made.    It  79^  execution  may  issue  forthwith, 

was  held  that  this  was  a  sufficient  in  cases  where  a  judgment  creditor 

compliance  with  the  section.  can  show  by  oath  or  affidavit  that 

A  somewhat  similar  state  of  facts  his  debt  is  in  peril  by  delay,  it  is 

arose    in  He  Smart  v.  O'llcilly,  7  usual  for  the  Judge  to  grant  im- 

Prac,   R.  364,  but  no  decision  was  mediate  execution  (see  sec.  164). 
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See  Rule  W. 


New  Trial. 


See  Rule  i^ 
and  Form  76 


same  to  be  paid  into  Court,  and  the  Judge, 
upon  the  application  of  either  party,  within 
fourteen  days  after  the  trial,  and  upon  good 
grounds  being  shown,  may  grant  a  new  trial  (A;) 
upon  such  terms  as  he  thinks  reasonable,  and 
in  the  meantime  may  stay  proceedings.  C.  S 
U.  C,  c.  19,  s.  107. 


(k)  The  right  of  a  suitor  under 
certain  circumstances  to  obtain  a 
new  trial  is  one  of  great  import- 
ance, especially  in  Courts  from 
which  there  is  no  appeal.  It 
gives  the  Judge  an  opportunity 
of  calmly  reviewing  his  decision, 
without  the  unavoidable  hurry 
and  distraction  incident  to  a 
crowded  Court  and  a  number  of 
cases,  presented  for  adjudication 
in  a  crude  state,  and  not  brought 
to  a  simple  issue  by  the  science 
of  pleading,  and  generally  unex- 
plained by  experienced  counsel. 
The  power  to  set  aside  a  nonsuit 
and  grant  a  re-hearing  is  not  ex- 
pressly given  though  often  done. 

The  following  are  the  principal 
grounds  upon  which  new  trials  are 
granted  in  the  Superior  Courts, 
and  which  are  applicable  to  Divi- 
sion Courts  : 

Mistake  of  the  Judge  ;  wrong 
nonsuit  ;  improper  admission  or 
rejection  of  evidence  ;  default  or 
misconduct  of  an  officer  of  the 
Court ;  absence  of  counsel,  upon 
its  being  clearly  shown  that  the 
defendant  has  a  good  defence  on 
the  merits  ;  default  or  misconduct 
of,  or  being  misled  or  taken  by 
surprise  by  the  opposite  party  ;  ab- 
sence of  material  witnesses  ;  mis- 
conduct or  perjury  of  witnesses  ; 
discovery  of  fresh  evidence  that 
is  material,  &c.  And  to  these  may 
be  added,  in  jury  cases,  misdirec- 
tion of  the  Judge  ;  the  impioper 


discharge  of  a  jury  ;  default  or 
misconduct  of  jury  ;  perverse  ver- 
dict, or  verdict  against  law,  or 
evidence,  or  Judge's  charge  ;  that 
the  damages  are  excessive  or  too 
small,  A:c. 

For  the  reasons  already  suggest- 
ed in  the  first  part  of  this  note,  it 
would  seem  that  Judges  should 
exercise  the  power  of  granting 
new  trials  liberally,  and  in  some 
cases  where  they  would  not  be 
granted  in  a  Superior  Court,  but 
new  trials  should  not  be  gi anted 
in  any  case  where  the  application 
is  made  on  a  ground  that  does  not 
affect  the  equity  of  the  case. 

The  right  to  a  new  trial,  being 
only  by  force  of  the  statute,  must 
be  exercised  strictly  according  to 
the  terms  of  it.  The  application 
may  be  made  either  when  both 
parties  are  present  on  the  day  of 
hearing  (Eule  142),  or  within  four- 
teen days  after  the  trial.  And  it 
would  appear  that  if  the  Judge 
hears  an  application  on  the  iXay  of 
trial  and  decides  against  granting 
it,  he  becomes  functiis  officio,  and 
a  subsequent  application  will  be 
futile— the  first  judgment  being 
final  (lie  Great  Northern  R.  W.  Co. 
k  Mosscp,  16  C.  B.  5^0;  4  W.  R. 
116  ;  2  U.  C.  L.  J.  19). 

Hagarty  C.  J..  C.  P.,  held  in 
McLean  v.  McLeocl,  5Prac.  K.  467, 
on  an  application  for  prohibition 
that  where  the  justice  of  the  case 
dtmands  it,  a  new  trial  may  be 
granted  in  garnishment  proceedings 


Sec.  108.J  JUDGES  DECISION.  101 

108.  Except  ill  cases  where  a  new  trial  is  Execution  not 
granted,  the  issue  of  execution  shall  not  be  for  morrtffn 
postponed  for  more  than  fifty  days  from  service 
of  the  summons  without  the  consent  of  the 
party  entitled  to  the  same ;  but  in  case  it  at  any 
time  appears  to  the  satisfaction  of  the  Judge, 
by  affidavit,  affirmation  or  otherwise,  that  any 
defendant  is  unable,  from  sickness  or  other 
sufficient  cause,  to  pay  and  discharge  the  debt 
or  damages  recovered  against  him  or  any  instal- 
ment thereof,  ordered  to  be  paid  as  aforesaid, 
the  Judge  may  suspend  or  stay  any  judgment, 

,  ...  ,  .  ,    .     See  Rule  IhU, 

order  or  execution  given,  made  or  issued  wiamiFormT. 
such  action,  for  such  time  and  on  such  terms 
as  he  thinks  fit,  and  so  from  time  to  time  until 
it  appears  by  tlie  like  proof  that  such  temporary 
cause  of  disability  has  ceased.  (/)  C.  S.  U.  C, 
c.  19,  s.  108. 

afterthelapseof  fourteen  days;  but  minutely  laid  down  in  Rule  142. 

this  decision  was  raised  upon  the  The  form  of  order  for  a  new  trial 

larger  words  of  sees.  142  and  145.  is  given  in  Form  76. 

\yhere  an  application  was  duly  (^)  ^^  provision  similar  to  this 

made  for  a  new  trial  in  Ju  y   1868,  g^i.ts  in  any  of  the  other  Courts 

withm  the  proper  time  and  shortly  ^f  j^^^.   ^r   er.uity,    and  the  large 

afterwards  the  Judge  died  without  discretionary  power  here  vested 

havingr  disposed  of  the  application,  Jq  ^he  Judge  should  be  sparingly 

It  was  held  that  the  Judge's  success-  exercised.     An  ex  parte  order  for 

or,  appointed  in  October,  1868,  had  ^n   extension    of  time  would   be 

power  to  order  a  new  trial ,  and  that  obviously  unjust  to  the  judgment 

a  delay  untd  January,  1869,  did  not  creditor.     An    application   should 

deprive  hma  of  that  power  {la  re  therefore  be  made  to   the  Judge, 

Apvclhp.  V.  Baker,  21  \j.  C.  R.  486).  either  vivH  voce  at  a  sitting  of  the 

The  author  called  attention  in  Court,  or  upon  producing  and  tiling 

his  fii-st  edition  to  the  then  state  of  attidavits  disclosing  the  facts  relied 

the  law,  which  made  no  provision  upon,  for  a  summons  headed  in  the 

for  new  trials  in  interpleader  cases.  Court  and  cause,  calling  upon  the 

The  defect  as  to  the  attaching  or  plaintiff,  at  a  certain  time  and  place, 

execution  creditor  was  remedied  by  to  show  cause  why  the  defendant 

the  Act  of   1869,    and  as  to  the  should  not  have  a  certain  number 

claimant  by  40  Vict.,  cap.  7,  sched.  of  days  within  which  to  pay   the 

A,  71  (see  section  210,  sub-sec.  ,3).  debt  ;  and  so   in  like  manner  the 

The  practice  on  this  subject  is  plaintiff  has  power  to  show  that 
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When  a  jury 
may  be  had. 


Parties  to  give 
notice  to  Clerk 


JURY    CASES.     - 

109.  Either  party  may  require  a  jury,  in 
actions  of  tort  where  the  amount  sought  to  be 
recovered  exceeds  ten  dollars,  and  in  all  other 
actions  where  such  amount  exceeds  twenty 
dollars.     C.  S.  U.  C,  c.  19,  s.  119. 

110.  In  case  the  plaintiff  requires  a  jury  to 
if  they  require    \yQ   summoned  to  trv  the  action,  he  shall  give 

a  jury.  ^  j  }  o 

See  Form  J.  ^otice  thereof  in  writing  to  the  Clerk,  at  the 
time  of  entering  his  account,  demand  or  claim* 
and  shall  at  the  same  time  pay  to  the  Clerk  the 
proper  fees  for  the  expenses  of  such  jury ;  (m) 
and  in  case  the  defendant  requires  a  jury,  he 
shall,  within  five  days  after  the  day  of  service 
of  the  summons  on  him,  give  to  the  Clerk  or 
leave  at  his  office  the  like  notice  in  writing,  and 
shall  at  the  same  time  pay  the  proper  fees  as 
aforesaid ;  and  thereupon,  in  either  of  such 
cases,  a  jury  shall  be  summoned  according  to 
the  provisions  hereinafter  contained,  (n)  C.  S, 
U.  C,  c.  19,  s.  120. 


See  Form  3, 


the  disability  has  ceased.  The  prac- 
tice is  laid  down  in  Rule  144. 

(m)  This  notice  must  be  given  at 
the  time  of  entering  the  claim  ;  it 
would  be  of  no  avail  if  given  at  a 
subsequent  period,  though  the 
Judge  has  a  right  t  o  impannel  a  jury 
under  section  122.  There  is  no 
form  given  for  this  notice,  and  it  is 
only  necessary  to  state  the  name 
of  the  suit,  and  that  the  plaintiff 
or  defendant  requires  a  jury.  Form 
J  is  suggested  as  sufficient.  Each 
'juryman  is  entitled  to  the  sum  of 
ten  cents  for  each  cause  in  which 
he  may  sit  as  a  juror. 

(w)  The  writer  called  attention 


in  the  first  edition  to  what  appear- 
ed to  be  the  then  unsatisfactory 
state  of  the  law,  viz.:  that  a  jury 
could  not  be  demanded  in  cases 
M'here  a  new  trial  was  granted. 
This  difficulty  was  removed  by  the 
Judges  in  the  Rules  of  July,  1869. 
Rule  142  (c)  gives  the  Judge  dis- 
cretion to  make  it  a  condition  of 
granting  a  new  trial  that  it  should 
take  place  before  a  jury  whether 
the  first  trial  took  place  before  a 
jury  or  not  ;  but  if  either  party  re- 
quired a  jury  on  first  trial,  he  is 
entitled  to  it  again  on  paying  the 
fees.  A  Judge  cannot  dispense 
with  a  jury  called  by  the  parties. 
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111.  All  male  persons  being  subjects  of  Her  who  may  iw 
Majesty  by  birth  or  naturalization,  between  the 

ages  of  twenty-one  and  sixty  years,  assessed 
upon  the  Collector's  roll,  and  resident  in  the 
several  Divisions  respectively,  shall  be  jurors 
for  the  Division  Courts  in  such  Divisions,  (o) 
C.  S.  U.  C,  c.  19,  s.  121. 

112.  The  jurors  to  be  summoned  to  serve  at  Jurors,  how  ae- 

lected  and  sum* 

any  Division  Court  shall  be  taken  from  the  Col-  moned. 
lector's  rolls  of  the  preceding  year,  for  the  Town- 
ships and  places  wholly  or  partly  within  the 
Division,  and  shall  be  summoned  in  rotation, 
beginning  with  the  first  of  such  persons  on  such 
roll ;  (oo)  and  if  there  be  more  than  one  such 
Township  or  place  within  the  Division,  begin- 
ning with  the  roll  for  that  within  which  the  Court 
is  held,  and  then  proceeding  to  that  one  of  the 
other  rolls  which  contains  the  greatest  number 
of  such  persons'  names,  and  so  on  until  all  the  . 
rolls  have  been  gone  through ;  after  which,  if 
necessary,  they  may  be  again  gone  through 
wholly  or  partly  in  the  same  order,  and  so  on 
Mies  quoties.     C.  S.  U.  C,  c.  19,  s.  122. 

(o)  Subject  to   the   exemptions  subjects  of  Her  Majesty  in  one  or 

spoken  of  in  section  117.  more  townships,  between  the  ages 

{oo)  Section  1 13  requires  the  col-  of  twenty-one  and  sixty,  are  called 
lector  to  furnish  clerks  with  lists  upon  to  be  ready  to  form  a  panel  of 
of  persons  liable  to  serve  as  jurors  fifteen,  out  of  which  five  are  to  be 
at  such  Court,  in  the  order  in  which  chosen  to  try  perhaps  one  case  at 
they  stand  on  the  roll.  This  seems  ten  cents  a  head 
an  unreasonable  imposition,  and  it  ^"^ce  these  rolls  are  required  to 
is  doubtedwhether  the  requirement  ^e  made  alphabetically,  it  usually 
is  often  complied  with.  When  the  happens,  as  a  matter  of  practice, 
country  was  thinly  settled  and  the  that  the  same  persons  are  sum- 
names  few,  it  might  have  been  well  «ioned  year  after  year  Some  pro- 
enough  ;  but  in  the  present  state  of  vision  should  be  made  to  obviate 
things  it  is  absurd.     All  the  male  t^ese  detects. 
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Collector  to  fur- 
nish Clerk  with 
list  ot  jurors. 


Jurors  to  be 
summoned  for 
each  Court. 


See  Form  37. 


Parties  entitled 
to  challenge. 


113.  For  the  purposes  of  the  last  preceding- 
section,  the  Collector  for  each  place  wholly  or 
partly  within  any  Division,  shall  furnish  the 
Clerk  of  the  Division  Court  thereof  with  cor- 
rect lists  of  the  names  of  all  persons  liable  to 
serve  as  jurors  at  such  Court  in  the  order  in 
which  they  stand  upon  the  rolls.  C.  S.  U.  C, 
c.  19,  s.  123. 

114.  The  Clerk  of  each  Division  Court  shall 
cause  not  less  than  fifteen  of  the  persons  liable 
to  serve  as  jurors  to  be  summoned  to  attend  at 
each  session  of  the  Court  (p)  at  the  time  and 
place  to  be  mentioned  in  the  summons,  and 
such  summons  shall  be  served  at  least  three 
days  before  the  Court,  either  personally,  or  by 
leaving  the  same  with  a  grown-up  person  at 
the  residence  of  the  juror.  C.  S.  U.  C,  c.  19, 
s.  124. 

115.  Either  of  the  parties  to  a  cause  shall  be 
entitled  to  his  lawful  challenge  against  any  of 


{p)  These  words  would  lead  one 
to  suppose  that  fifteen  jurymen 
must  be  summoned  for  each  Court, 
whether  a  jury  has  been  demanded 
by  any  suitor  or  not,  as  may  be 
done  under  sees.  109  and  110,  but 
this  cannot  have  been  the  intention 
of  the  legislature.  Such  a  course 
would  entail  a  great  deal  of  useless 
labour  on  clerks  and  bailiffs,  for 
which  there  is  no  provision  for 
payment ;  and  section  122,  which 
empowers  a  Judge  in  his  discretion 
to  order  a  jury  to  be  imj)aunelled 
of  "five  persons  present"  in  the 
Court,  to  try  any  disputed  fact, 
does  not  contemplate  the  presence 


of  fifteen  jurymen,  summoned 
under  the  preceding  sections,  and 
in  fact  provides  for  cases  on  the 
supposition  that  there  are  no  such 
jurymen  present.  Section  110, 
moreover,  shows  that  the  clerk  is. 
to  be  set  in  motion  by  the  parties, 
and  fees  deposited. 

There  should,  of  course,  be  only 
one  panel  summoned  for  each 
Court ;  so  that  if  a  jury  is  re- 
quired for  one  suit,  there  is  no 
necessity,  should  another  suitor  re- 
quire a  jury,  to  summon  another 
set  of  jurymen. 

See  Form  37  for  the  form  of  the 
"Summons  to  jurors." 


Sec.  118.]  JURY  CASZS.  IDS' 

the  jurors  iu  like  manner  as  in  other  Courts,  (q) 
C.  S.  U.  C,  c.  19,  s.  125. 

116.  Any  juryman  who,  after  being  duly  ?„ "^^^I'^j'^be  % 
summoned  for  that  purpose,  wilfully  neglects  '"*»'  summons. 
or  refuses  to  attend  the  Court  :'n  obedience  to 

the  summons,  shall  be  liable  to  a  fine  in  the 
discretion  of  the  Judge,  not  exceeding  four 
dollars,  which  fine  shall  be  levied  and  collected 
with  costs,  by  the  same  process  as  any  debt  or 
judgment  recovered  in  tlie  said  Court,  and  shall 
form  part  of  the  Consolidated  Revenue  Fund,  (r) 
a  S.  U.  C,  c.  19,  s.  126. 

117.  Service  as  a  juror  at  any  Division  Court  sennce  as  juror 

'^  '^  at  Division 

shall  not  exempt  such  juror  from  servin^,^  as  a  court  not  to 

^  ^  <=>  exempt  him 

juror  in  any  Court  of  Record  or  in  the  Court  of  f^om  serving  at 

**  "^  Superior  Courts. 

Chancery  ;  and  no  person  shall  be  compelled  to 
serve  as  a  juror  in  any  Division  Court  who  is 
by  law  exempted  from  serving  as  a  petty  juror 
in  the  Superior  Courts,  (s)  C.  S.  U.  C,  c.  19, 
s.  127. 

118.  If  any  Collector,  for  six  days  after  de-  Proceedings 

•;  ,    .  '  -^  against  Collector 

mand  made  in  writing,  neglects  or  refuses  to  for  neglecting  to 

(q)  The  juror  must  be  challenged  by  law  to  affirm  instead  of  taking 

before  he  is  swcrn.  an  oath  (Rev.  Stat,  cap.  48,  sees. 

There  are  two  kinds  of  challenge :  105,  107). 

(1.)  To  the  array,  which  is  founded  Each  party  may  challenge  per- 

on  some   matter   personal  to   the  emptorily,   without  assigning  any 

officer  by  whom  the  jury  has  been  cause,    tliree  of  the    jurors  called 

summoned,  and  need  not  here  be  {Ih.  sec.  106). 

further  spoken  of    (2.)  To  the  polls  ^j^     ^          ^^    ,      ^^.^^^^^  -^ 

•n;;r!''S'f         the  mdividual        ^^^^  i^^ocedure  Book  of  imposition 
jurors,  such  as  want  of  qualinca-  c  xi      r  i.4.      i  •    ^-^^r. 

i;^«  ^«    .  11  11  •  •         e        of  fine  for  non-attendance  is  given 

The  want  of  qualification  is  a  («)   The   persons   exempted  and 

good  ground  of  challenge,  but  it  is  disqualified  from  serving  as  grand 

not  a  good  ground  that  he  belongs  or  petty  jurors  are  set  out  in  Rev. 

to  a  religious  persuasion  allowed  Stat, ,  cap.  48,  sees.  7  to  12. 
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Siist^of'^     furnish  the  Clerk  af  the  Division  in  which  the 

jurors.  Township,  Town,  City  or  Ward  for  which  he  is 

a  Collector  is  wholly  or  in  part  situate,  with  a 
correct  list  of  the  names  of  persons  liable  to 
serve  as  jurors  in  the  Division  Court,  according 
to  the  provisions  of  the  one  hundred  and 
eleventh  section  of  this  Act,  the  Clerk  may 
issue  a  summons,  to  be  personally  served  on  the 
said  Collector  three  days  at  least  before  the 
sitting  of  the  Court,  requiring  him  to  appear  at 
the  then  next  sitting  of  the  Court,  to  show 
cause  why  he  refused  or  neglected  to  comply 
with  the  provisions  of  the  said  section.  C.  S. 
U.  C,  c.  19,  s.  128. 

oofilctorTo?"^       119.  Upon  proof  of  the  service  of  such  sum- 

breach  of  duty,  mons,  the  Judge  may,  in  a  summary  manner, 
inquire  into  the  neglect  or  refusal,  or  may  give 
further  time,  and  may  impose  such  fine  upon 
the  Collector,  not  exceeding  twenty  dollars,  as 
he  deems  just,  and  may  also  make  such  order 
for  the  payment  by  the  Collector  of  the  costs  of 

Judge's  order  for  the  proceedings  as  to  the  said  Judge  seems  meet; 

feet"!  ho/en*?  and  all  ordcrs  made  by  the  Judge  for  the  pay- 
ment of  a  fine  or  costs  shall  be  enforced  against 
the  Collector  by  such  means  as  are  provided  for 
enforcing  judgments  in  the  Division  Courts. 
0.  S.  U.  C,  c.  19,  s.  129. 

Judge's  list  and  120.  The  causcs  to  bc  heard  by  the  Judge 
alone  shall  be  set  down  for  hearing  in  a  separate 
list  from  the  list  of  causes  to  be  tried  by  a  jury, 
which  two  lists  shall  be  severally  called  "  The 
Judge's  List "  and  "  The  Jury  List,"  and  the 
causes  shall  be  set  down  in  such  lists  in  the 


Jury  list. 
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order  in  which  they  were  in  the  first  instance 
entered  with  the  Clerk:— "The  Jury  List" 
shall  be  first  disposed  of,  and  then  "The 
Judge's  List ; "  except  where  the  Judge  sees 
sufficient  cause  for  proceeding  differently.  C.  S. 
U.  C,  c.  19,  s.  130. 

121.  Five  jurors  shall  be  impannelled  smdl^.^^lZiU 
sworn  to  do  justice  between  the  parties  whose  **^' 

cause  they  are  required  to  tr}^,  according  to  the 
best  of  their  skill  and  ability,  and  to  give  a 
true  verdict  according  to  the  evidence,  (t)  and  verdict  to  be 

,1  !•    J.       V  •  1     n    1  •  unanimous. 

the  verdict  oi  every  jury  shall  be  unanimous. 
C.  S.  U.  a,  c.  19,  s.  131. 

122.  In  case  the  Judge  before  whom  a  suit  judsre  may  order 

.  ,  jury  to  be  im- 

is  brouorht  thinks  it  proper  to  nave  any  fact  panneiied  to  try 

,    .         ,  .     ,  ,      any  disputed 

controverted  in  the  cause  tried  by  a  jury,  the  fact. 
Clerk  shall  instantly  return  a  jury  of  five  per- 
sons present  (u)  to  try  such  fact,  and  the  Judge 
may  give  judgment  on  the  verdict  of  the  jury, 

(0  After  the  oath  is  taken,  the  (m)  This  is  permissive.     There 

clerk  should  call  over  the  names  of  might  be  many  cases  where  the 

tlie  jurors,  who  will  say  "sworn,"  Judge  would   prefer  to   have  the 

if  sworn.     If   persons  allowed  by  assistance  of  a  jury.      It  will  be 

law  to  affirm  (as  Quakers,  Menon-  noticed  that  this  power  given  to 

ists  orTunker  s)  areon  the  jury,  an  the  Judge  is  to  have  the  opinion 

affirmation  is  administered  to  them  of  a  jury  upon  some  fact  contro- 

instead  of  an    oath  (see  Forms  110  verted  in  the  cause,  whilst  a  jury 

{(j)  (h)  for  oat  hs  to  jurors,  and  110  called  by  the  parties  is  to  try  the 

(j)  {k)  for  oat  hs  to  the  officer  who  cause, 

has  the  jury  i  n  charge).  It  may  sometimes  be  a  delicate 

See  also  no  te  to  Form  110  fZ.  and    difficult   task   for   the   clerk 

The  jurors    are  therefore  bound  to  select  the  five  persons,  and  per- 

by  the  eviden  ce  produced,  and  must  haps  subject  him  to  ill-natured  re- 

not  give    th  eir  verdict   from  any  marks   from   disappointed   suitors 

knowledge  o  r  supposed  knowledge  and  others  ;  he  should  therefore  be 

they  may  h  ave  of  the  facts.      If  careful  to  choose  men  above  sus- 

a  juryman    can   give  evidence  he  picion,   and,  if  possible,  strangers 

should  state  that  fact,  and  not  be  to  the  disputants,  or  at  all  events 

placed  on    the  jury,  but  give  evi-  entirely  unconnected  with  them  in 

dence  as  a  witness  in  the  ordinary  business  or  otherwise, 

manner.  It  will  not  be  necessary  to  make 
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or  may  grant  a  new  trial  on  the  application  of 
either  party,  in  the  same  way  and  under  similar 
circumstances  as  new  trials  are  granted  in  other 
cases  on  verdicts  of  juries.     C.  S.  U.  C ,  c  19 
s.  132. 

chaSTuTyt't  ^23-  I^  i^^  ^«y  case  the  Judge  is  satisfied 
agreeing,  &c.  that  a  jury,  after  having  been  out  a  reasonable 
time,  cannot  agree  upon  their  verdict,  he  may 
discharge  them,  and  adjourn  the  cause  until 
the  next  Court,  and  order  the  Clerk  to  summon 
a  new  jury  for  the  next  sitting  of  the  Court  for 
that  Division,  unless  the  parties  consent  that 
the  Judge  may  render  judgment  on  the  evidence 
already  taken,  in  which  case  he  may  give  judg- 
ment accordingly.     C.  S.  U.  C,  c.  19,  s.  133. 

PROCEEDINGS  TO  GARNISH  DEBTS,  (u) 

To  ganiish  124.  Subjcct  to  the  provisious  of  the  next 

section,  when  any  debt  or  money  demand  of  the 

out    a    written    summons.       The  debts  to  satisfy  "any  debt  or  money 

clerk,  on  the  verbal  order  of  the  demard"  not  strictly  a  claim  for 

Judge,  writes  down  the  names  of  damages,   whether  on    a   Division 

five   persons   in  the   Court-room,  Court  judgment  or  otherwise ;  that 

and  calls  them  one  by  one  to  ap-  is  to  say,  the  debt  to  be  satisfied 

pear  and  be  sworn  as  jurors.  need  not  be  a  judgment  debt,  but 

The   parties   would,    it    is   pre-  it  must  not  be  a  claim  for  damage*, 
sumed,    have   the  same    right    of  The  legislature,   in  giving  to  a 

challenge  in  this  case  as  when  the  creditor  this  extraordinary  power 

jury  is  asked  for  by  one  of  them,  of  attaching  debts  before  the   re- 

(w)  The  power  here  given  to  Di-  covery  of  judgment  against  the 
vision  Courts  is  one  that  is  not  debtor,  has  apparently  intended  to 
given  to  the  same  extent  to  the  confine  it  to  cases  where  there  is 
Superior  Courts.  The  power  to  at-  ^  tolerable  certainty  of  something 
tach  debts  due  to  judgment  debt-  ^^^^S  ^'^ally  due  from  the  primary 
ors  to  satisfy  judgments  was  given  clebtor.  To  lock  up  for  a  consider- 
to  executio  1  creditors  in  Superior  ^^-^le  time  money  coming  to  a  man 
and  County  Court  suits  in  1856.  on  the  ground  tliat  he  vimj  he  cast 
It  is  there  confined  to  the  satisfac-  "^  damages  at  the  suit  of  another 
tion  of  any  claim  that  has  been  ^s  something  the  legislature  wor'd 
reduced  to  a  judgment,  whilst  this  ^^e^'er  sanction.  Actions  for  dam- 
section  allows  the  attachment  of  ages  are  very  easily  commenced. 
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proper  competence  of  the  Division  Co:.rt,  and 
not  being  a  claim  strictly  for  damages,  is  due 
and  owing  to  any  party  from  any  other  party, 
either  on  a  judgment  of  any  Division  Court 
or    otherwise,    and   any   debt    (v)    is   due    or 


and  it  constantly  happens  that  they 
ha  re  very  slender  foundations.  The 
class  of  men  who  are  always  ima- 
gining that  their  neighbours  are  in- 
juring them  is  a  rumerous  one,  and 
they  are  very  ready,  on  the  least 
provocation,  to  bring  an  action,  no 
matter  how  remote  the  damages 
may  be. 

It  is  not  a  condition  precedent 
to  this  remedy  that  the  creditor 
should  first  have  exhausted  his 
remedy  by  execution. 

{v)  It  is  not  every  claim  that 
can  be  attached  ;  it  must  be  a 
debt,  that  is,  a  sum  certain,  some- 
thing which  comes  w.thin  the 
meaning  given  to  the  word  as  used 
in  section  79  (see  note  (.s)  there- 
to). It  has  been  laid  down  as  a 
general  rule,  that  any  debt  which 
can  be  the  subject  of  a  set-off  (see 
note  (p)  to  sec.  92)  can  be  alttached 
{McNawjhton  v.  Webster,  6  U.  C. 
L.  J.  17). 

Claims  for  unliquidated  dam- 
ages, or  claims  for  breach  of  con- 
tract for  unliquidated  damages, 
cannot  be  attached  until  judgment 
has  been  obtained  upon  them  ; 
nor  does  the  recovery  of  a  verdict 
on  such  claims  alter  the  case,  un- 
til the  verdict  has  become  a  debt 
by  means  of  a  judgment  (see  Boyd 
ei  al  V .  Hayne.H,  5  Prac.  R .  1 5 ;  Bank 
of  Toronto  v.  Burton,  4  Prac.  R.  56 ; 
Gtci/nne  v.  Bees,  2  Prac.  R.  282). 

And  it  is  also  said  that  a  ver- 
dict on  an  insurance  policy,  other 
than  a  life  policy,  is  not  attach- 
able, the  contract  of  insurance 
being  looked  upon  as  a  contract  of 
indemnity  {Boyd  et  al.  v.  Haynes, 


5  Prac.  R,  15 ;  and  see  Dresser  v. 
Johns,  6  C.  B.  N.  S.  429). 

It  must  be  a  hujal  debt,  c^ue  from 
a  legal  debtor  to  a  legal  creditor, 
and  therefore  Ji  debt  due  by  the 
garnishee  to  a  person  who  is  trustee 
for  the  judgment  debtor,  and  one 
who  is  therefore  only  the  bene- 
ficial creditor,  cannot  be  attached 
to  satisfy  the  judgment  debt  (lb). 

In  Macdowall  v.  Hollistcr,  3 
Chy.  Rep.  933,  it  was  held  that 
a  creditor  cannot  attach  a  legacy 
given  by  a  testator  to  the  judg- 
ment debtor  while  in  the  hands  of 
the  executor,  unless  there  has  been 
such  an  account  stated  with  the  ex- 
ecutor as  would  enable  the  legatee 
to  maintain  an  action  at  law. 

Prior  to  the  Administration  of 
Justice  Act  of  1873,  there  coi^id  be 
no  doubt  that  equitable  debts  were 
not  attachable.  For  though  Banic 
of  B.  X.  A.  V.  Mattheics,  8  Chy. 
R.  492,  was  a  certain  authority 
to  the  contrary,  yet  the  later  cases 
oi  Gilbert  v.  Jarvis,  16  Chy.  R.  265 

6  20  ib.  478,  and  Blake  v.  Jarvis, 
16  Chy.  R.  295  &  17  ib.  201,  over- 
rule tiiat  case.  The  case  of  Wilson 
V.  Dnmlas,  20  Sol.  J.  99,  (Voided 
under  the  Englisli  Judicature  Act, 
seems,  however,  to  be  an  authority 
in  the "  opposite  direction  ;  bu^^ 
whether  this  view  of  the  law  would 
prevail  here,  looking  at  the  second 
section  of  the  Administration  of 
Justice  Act,  need  not  now  be  the 
subject  of  inquiry.  A  late  case,  St. 
MlchacVs  Colle<je  v.  Merrick,  1  Ap  p. 
Rep.  520,  appears  to  support  t  he 
old  doctrine,  but  the  judgment  in 
reality  turned  upon  another  poin  t, 
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and  it  may  be  that  a  different  result 
would  have  been  arrived  at  had  the 
Superior  Courts  of  Law  and  Equity 
been  intrusted  with  the  powers  con- 
ferred on  division  Courts  by  this 
section. 

Debts  which  have  been  assigned 
by  the  judgment  debtor  cannot  be 
attached  ;  but  see  further  as  to 
this,  note  (y)  to  this  section. 

And  so  an  unsettled  balance  due 
by  one  partner  to  another  cannot 
be  garnislied  ;  but  it  is  otherwise 
if  the  balance  has  been  ascertained 
by  a  settlement  of  accounts  {Camp- 
bell V.  Feclen  et  al.,  3  U.  C.  L.  J.  68^. 

Where  the  garnishee  had  given 
the  judgment  debtor,  or,  as  he  is 
called  in  this  statute,  the  primary 
debtor,  a  bond  conditioned  that  an 
agent  of  the  debtor  should  pay 
over  all  moneys  by  him  received, 
it  was  held  that  liabilities  incurred 
by  the  garnishee,  even  if  estab- 
lished, would  not  be  attachable 
{Grisivold  v.  B.  B.  &  G.  Railroad 
Co.,^  3  U.  C.  L.  J.  115). 

The  surplus  money  arising  out 
of  the  sale  of  mortgaged  premises 
in  the  hands  of  the  mortgagee,  is 
a  debt  within  the  statute,  and  at- 
tachable on  a  judgment  against  the 
mortgagor  {McKay  v.  Mitchell,  6 
U.  C.  L.  J.  61).  And  so  is  money 
made  by  and  in  the  hands  of  a 
sheriff  under  an  execution,  to  sat- 
isfy the  debt  of  the  person  for 
whom  he  has  made  the  money 
{Smart  v.  Miller,  3  Prac.  R.  385  ; 
and  see  Lockhart  v.  Grey,  2  C.  L.  J. 
163,  to  the  same  effect).  In  the 
latter  case  it  was  intimated  that 
money  in  the  hands  of  a  Division 
Court  bailiff  might  also  be  attach- 
ed, and  it  is  a  common  practice 
to  attach  moneys  in  the  hands  of 
df*rlcs 

In  Wardv.  Vance,  10  U.  C.  L.  J. 
269,  it  was  held  that  an  order 
would  not  be  made  on  executors 
or  administrators  to  pay  a  simple 
contract  debt  due  by  the  deceased 
to  the  judgment  debtor,    as  they 


might  be  liable  on  specialty  debts, 
after  satisfaction  of  which  they 
might  have  no  assets,  and  before 
satisfaction  of  which  they  ought 
not  to  be  ordered  to  pay  a  simple 
contract  debt.  But  in  the  case  of 
Tiffany  X.  Bullen,  18  C.  P.  91,  that 
opinion  was  questioned,  and  the 
Court  decided  that  if  the  debt 
sought  to  be  garnished  is  really  a 
debt  which  the  executors  are  bound 
to  pay  to  the  judgment  debtor, 
there  is  no  reason,  in  principle, 
why  they  should  not  pay  it  to  his 
creditor.  This  case  was  decided 
after  referring  to  Burton  v.  Roberts, 
6  H.  &  N.  93,  where  the  Court  was 
of  opinion,  on  the  converse  of  the 
above  question  coming  up,  that 
when  judgment  is  recovered  against 
an  executor,  a  debt  due  to  the  tes- 
tator's estate  from  a  third  person 
may  be  attached.  But  see  also 
Macaulayy.  Rumball  et  a^.,  19  C.  P. 
284.  A  debt  due  to  the  estate  of  a 
deceased  primary  debtor  cannot  be 
attached  until  his  personal  repre- 
sentatives can  legally  be  brought 
before  the  Court  (see  Commercial 
Bank  v.    Williams,  5  U.  C.  L.  J. 

There  can  be  no  garnishment  in 
the  case  of  a  judgment  against  a 
municipal  council,  with  reference 
to  moneys  in  the  hands  of  a  sheriff 
arising  from  the  sale  of  lands  for 
taxes,  as  being  a  debt  due  from  the 
sheriff  to  the  corporation  of  the 
county,  the  statute  making  a  spe- 
cific appropriation  of  the  amount, 
which  is  equivalent  to  a  prior 
assignment  of  the  debt  in  ordinary 
cases  (  Wilson  v.  Huron  and  Bruce, 
8  U.  C.  L.  J.  136).  The  garnishee 
clauses  do  not  apply  to  the  Crawn 
{Reg.  V.  Benson,  2  P.  R.  350). 

The  debt  sought  to  be  garnislied 
must  be  a  debt  in  respect  of  which 
the  judgment  debtor  has  a  bene- 
ficial interest  {Hirsch  v.  Coates,  25 
L.  J.  C.  P,  3i5j  ;  and  therefore  a 
debt  due  to  an  administrator  in  his 
representative  character  cannot  be 
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owing  (w)  to  the  debtor  from  any  other  party, 
the  party  to  whom  such  first  mentioned  debt 


attached  to  answer  a  debt  due  by 
an  administrator  in  his  private 
capacity  (Bowman  v.  Bomman,  10 
U.  C.  L.  J.  301 ;  and  see  Boyd  ttal. 
V.  Haynes,  supra). 

It  does  not  matter  how  large  the 
indebtedness  of  the  garnishee  may 
be,  the  matter  may  be  gone  into  ; 
but  as  soon  as  a  sufficient  sum  to 
pay  the  debt  and  costs  is  shown  to 
be  due,  it  appears  to  be  the  duty 
of  the  Judge  to  make  the  necessary 
order  against  the  garnishee  with- 
out going  any  further. 

The  payment  of  the  amount  so 
ordered  will  be  a  satisfaction  pro 
tanto  of  the  garnishee's  indebted- 
ness, and  may  be  so  pleaded  in  a 
subsequent  action  against  him  by 
the  primary  debtor.  Service  of 
an  attaching  order,  even  though 
it  does  not  order  payment,  binds 
the  money,  and  is  a  good  defence 
in  an  action  against  the  garnishee 
for  the  debt  thus  attached  (C/irr  v. 
Baycroft,  4  U.  C.  L.  J.  209). 

(w)  "  Due  and  owing  ;"  "  due  or 
owing."  It  will  be  observed  that 
when  the  relation  between  pri- 
mary creditor  and  primary  debtor 
is  referred  to,  the  former  expres- 
sion is  made  use  of,  but  the  latter 
when  the  relation  between  the  gar- 
nishee and  the  primary  debtor  is 
spoken  of.  The  difference  intended 
to  be  made  between  them  is  simply 
this  ;  that  before  a  creditor  can 
take  any  step  to  garnish  a  debt,  his 
claim  against  the  primary  debtor 
must  be  due  and  owing,  i.e.,  due 
as  well  as  owing,  while  the  delat  he 
seeks  to  attach  may  either  be  due 
or  only  owing.  To  understand  this, 
we  must  make  ourselves  enrappart, 
as  it  were,  with  the  framer  of  the 
section,  who  evidently,  in  his  own 
mind,  intended  the  word  due  to 
mean  svc/i  as  «;«*•  capable  of  being 
at  once  made  the  subject  of  an  action 


for  its  recovery,  but  the  word  oiving 
to  have  a  more  limited  application, 
and  to  a])ply  to  a  debt  not  yet  due. 
If  we  look  at  section  127  we  get  the 
words  "  due  or  not  due."     Section 
124  says:  the  primary  creditor  may 
attach  any  debt  "due  or  owing." 
Section  127  specifies  hoiv  this  may 
be  done  :  that  a  Judge  may  make 
an  order,  "  that  all  debts  owing  to 
the  primary  debtor,  whether  due  or 
not  due,  be  attached. "     Section  128 
then  gives  the  effect  such  an  order 
shall  have  when  served  :  namely, 
to  bind  ■'  all  debts  then  oiving"  by 
the  garnishee,  w  hile  the  form  of  the 
order  (No.  41 )  has  the  words  "whe- 
ther due  or  accruing  due. "    If  the 
word  "  owing  "  meant  "  due,"  the 
service  of  the  order  fails  to  effect 
what  the  order  was  granted  for. 
On  the  whole,  then,  we  may  take 
a  debt  "  owing"  to   mean  a  debt 
in   'prcesenti,    with  a  solvendum  in 
futuro.     Again  (by  section  132),  at 
the  hearing,  "  the  Judge  may  give 
judgment  against  the  garnishee  for 
the  amount  so  owing  from  him," 
and  execution   "  to  levy  the  same 
may  issue  thereon  as  of  course,  if 
due,  or  when  and  as  it  becomes  due.'''' 
Although  a   debt  accruing  due 
may   be    attached,    the   garnishee 
will  not  be  ordered  to  pay  it  over 
until  the  period  of  credit  or  time 
when  the  debt  should  be  paid  has 
elapsed  ;  and  the  order  to  pay  over 
when  the  debt  becomes  payable, 
will  be  made  at  once  without  wait- 
ing  until   that    time  {Harding  v. 
Barratt,  3  U.  C.  L.  J.  31  ;   Tapp  v. 
Jones,   L.  R.    10  Q.  B.   591  ;   and 
see  section    132  post,  and   forms). 
But  a  claim  which  may  never  be- 
come  due— such  as  future  rent — 
has    been    held   not   to  be  a  debt 
within  the  similar  provisions  of  the 
Common  Law  Procedure  Act  {Mc- 
Laren et  al.  V.  Sudworth  et  al.,  4 
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or  money  demand  is  so  due  and  owing  (a;) 
(hereinafter  designated  the  primary  creditor), 
may  attach  and  recover,  in  the  manner  herein 
provided,  any  debt  due  or  owing  to  his  debtor 
(hereinafter  designated  the  primary  debtor) 
from  any  other  party  (hereinafter  designated 
the  garnishee),  or  sufficient  thereof  to   satisfy 


'IT.  C.  L.  J.,  233;  Commercial  Bank 
V.  Williams,  5  U.  C.  L.  J.  m).  Nor 
where  the  alleged  debt  is  only  an 
-alloM  ance  or  salary  dependent  upon 
services  not  yet  performed,  and 
which  may  never  be  performed 
{Shanlij  y. "Moore,  9  U.  C.  L.  J.  264; 
3  Prac.  E.  223).  Nor,  it  would  ap- 
pear, where  the  debt  is  secured  by 
a  negotiable  instrument,  such  as  a 
promissory  note  payable  to  order  or 
to  bearer,  and  perhaps  a  mortgage. 
The  difficulty  in  such  cases  is  that 
it  canirbt  be  known  whether  the 
primary  debtor,  at  the  time  of  the 
service  of  the  attaching  order,  is 
the  hokler  of  the  secui-ity.  He 
may  have  transferred  it  to  another 
party,  and  there  is  nothing  to  pre- 
vent his  doing  so.  There  is  no 
process  in  the  shape  of  an  injunc- 
tion that  could  reach  him  (see  the 
remarks  of  Lawsox,  J.,  in  Pi/ne  v. 
Kinna,  Ir.  R.,  II  C.  L.  40 :  "This 
being  a  negotiable  instrument,  no 
order  of  ours  can  preven^  it  being 
endorsed  over  ")  ;  and  even  if  there 
were,  his  disobedience  wouW  not 
affect  the  rights  of  a  transferee  for 
value,  of  the  security  ( see  MeWj^h  v. 
The  Buffalo  B.  <&  G.  R.  W. ,  3  U.  (J. 
L.  J.  108).  In  the  same  cas',  2 
XJ.  C.  L.  J.  230,  Hagarty,  J.,  said : 
"It  would  not  be  safe  to  make  the 
order,  as  the  acceptances  might  be, 
possibly,  in  the  hands  of  bona  fide 
holders  for  value,  prior  to  the 
granting  of  the  order  to  pay  over. " 
The  case  of  Pyne  v.  Kinna,  supra, 
appears  to  overrule  Jones  v.  Thomp- 
son, 27  L.  J.  Q.  B.  289,  which  was 
an  authority  the  other  way.     "It 


seems  expedient  that  Judges,  under 
the  discretion  they  have  in  these 
cases  (see  Jones  v.  Turner,  25  L.  J. 
Ex.319),  should  decline  to  interfere 
in  cases  of  debts  secured  by  current 
negotiable  instruments"  (14  C.  L. 
J.  258;. 

It  may  be,  however,  that  a  Judge 
would  consent  to  grant  an  order  to 
attach  such  a  debt,  on  the  ground 
that,  after  all,  it  might  not  be  trans- 
ferred by  the  primary  debtor.  If 
such  an  order  was  granted  and 
served,  the  garnishee  could  pay 
the  money  into  Court  (that  is,  if  it 
was  due),  there  to  abide  the  issue 
of  the  examination  of  the  primary 
debtor  at  the  trial  as  to  who  was  the 
law^ful  holder  of  the  security.  If 
the  note  was  not  due,  the  attaching 
order  a.ight  be  kept  in  force  until 
the  note  matured,  and  then  paid 
into  Court  by  the  garnishee,  pro- 
vided no  stejjs  had  in  the  meantime 
been  taken  against  him  by  a  holder 
other  than  the  primary  creditoi-. 
Again,  it  cannot  always  be  known, 
till  the  note  is  produced,  whether 
it  is  a  negotiable  instrument,  and 
very  often  a  man  giving  his  note 
makesit  payable  to  his  creditor  only. 

Where  the  garnishee's  debt  is 
upon  a  negotiable  instrument,  the 
Judge  may,  before  giving  judgment 
against  the  garnishee  or  before  en- 
tering payment,  require  a  bond  to 
be  given  for  the  repayment  of  the 
money  in  case  it  turns  out  that  the 
instrument  has  been  transferred  to 
some  bond  fide  holder  for  value  (see 
section  143  and  Form  47  a). 

[x)  See  notes  (i')  and  [v)). 
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the  claim  of  the  primary  creditor,  subject  al- 
ways to  the  rights  of  other  parties  to  the  debts 
owing  from  such  garnishee.  (?/)  32  V.,  c.  23, 
s.  5. 

125.  No  debt  due  or  accruing  to  a  mechanic,  Debts  due  to 
workman,  labourer,  servant,  clerk,  or  employee  f"?  waSiot^to 

•       PA-  1  ^     ,,  be  attached,  ex- 

tor,  or  in  respect  ol,  his  wages  or  salary,  shall  cept  to  excess 

be  liable  to  seizure  or  attachment  under  this*^^^"^  "^' 


(y)  A  garnishing  order  has  no 
operation  upon  debts  of  which  the 
judgment  debtor  has  already  bond 
Jide  divested  himself  by  assign- 
ment {Hirsch  V.  Coates,  IS  C.  B. 
757  ;  Clark  v.  Clark,  8  U.  C.  L.  J. 
107  ;  Fergusson  v.  Carman,  26 
U.  C.  R.  26  ;  Grant  v.  McDondl, 
39  U.  C.  R.  412)  ;  and  it  is  not  ne- 
cessary that  the  garnishee  should 
have  notice  of  the  assignment 
(Broivn  v.  McGuJfin,  5  Prac.  R. 
231),  though  if  he  pay  to  any  one 
else  entitled,  in  ignorance  of  the 
assignment,  he  will  be  protected 
(see  also  Kindcrley  v.  Jervis,  25 
L.  J,  Chv.  538  ;  and  Beavan  v. 
Lord  Oxford,  25  L.  J.  Chy.  299). 

A  question  will  often  arise  as  to 
what  an  assignment  is.  A  case 
lately  occurred  where  B.  gave  A.  an 
order  on  C.  for  the  balance  due 
him  on  a  contract.  C  would  not, 
or  did  not,  accept  the  order  in 
writing,  but  Siiid  he  would  pay  it 
at  a  certain  time  then  named. 
Subsequently  C.  was  garnished  at 
the  suit  of  another  person  D.  against 
B. ;  au('  not  appearing  at  the  trial, 
judgment  was  given  against  hini 
on  proof  of  his  indebtedness  to  B. 
After  an  interval  A.  sued  B.  and 
garnished  C. ,  who  appeared  at  the 
trial  and  stated  that  he  owed  B.  no- 
thing, havingbeen  garnished  in  D.'s 
suit  and  judgment  given  against 
him.  On  proof  of  his  promise  to 
pay  the  order  B.  had  given  to  A.  on 
him,  he  pleaded  that  he  had  not 

8 


accepted  in  writing,  and  invoked 
the  statute.  A.  's  reply  to  this  was, 
that  B.,  having  divested  himself  of 
the  debt  due  from  C.  to  him  by 
assignment  in  writing  (meaning 
the  order  first  mentioned)  to  A., 
with  the  knowledge  and  consent  of 
C,  he  (C.)  should  have  appeared  in 
D.'s  suit,  and  stated  his  promise  to 
accept  B. 's  order  in  favour  of  A., 
when,  it  was  argued,  the  Judge 
would  rule,  as  was  equitable,  that 
A.  should  have  priority  over  D.  C, 
however,  contended  that  as  lie  was 
not  liable  to  A.  upon  his  verbal 
promise  at  the  time  D.'s  attaching 
order  was  served  upon  him,  he 
could  not  noiv  be  made  liable  by 
being  ordered  to  pay  the  debt  a 
second  time.  As  tlie  money  had 
not  yet  been  paid  out  to  D. ,  a  new 
trial  was  ordered  in  this  suit  to 
give  0.  an  opportunity  to  set  up  the 
facts  stated  as  a  defence.  But, 
semble,  that  the  order  to  A.  in  the 
first  instance  amounted  to  an  as- 
signment ;  and  that  C,  liaving 
notice  of  and  assenting  to  it,  could 
not  set  up  the  payment  under  D.'s 
attaching  order  as  a  defence. 

It  is  said  that  a  debt  cannot  be 
attached  in  the  hands  of  an  as- 
sign et.'  for  the  payment  of  debts, 
l>efore  the  assignee  has  regularly 
declared  a  dividend  {Comm>'rcinl 
Bank  v,  Williams,  5  U.  C.  L.  J. 
<)(i  ;  see  also  the  cases  referred  to  in 
note  (v)  ;  also  Boyse  ^ .  Simpson,  8 
Ir.  C.  L.  R.  523). 
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Act,  unless  such  debt  exceeds  the  sum  of 
twenty-five  dollars,  and  then  only  to  the  ex- 
tent of  such  excess,  (z)  37  V.,  c.  13,  s.  1. 
tolebts'aea  ^d  ^^^  Nothing  in  the  next  preceding  section 
before  i8t  Oct.,  contained  shall  affect  or  impair  the  right  or 
remedies  of  any  creditor  whose  debt  has  been 
contracted  before  the  first  day  of  October,  1874. 
37  v.,  c.  13,  s.  2. 

Where  the  Creditor'' s  Claim  is  a  Judgment. 
Attaching  order      127.  After  judgment  has  been  recovered  in 

to  be  granted  on  .    .         ^ 

judgment.  a  Divisiou  Court,  application  may  be  made  to- 
a  Judge  of  such  Court,  by  or  on  behalf  of  the 
primary  creditor,  («)  onafl&davit  that  such  judg- 

Forms  uo,u.  nicut  was  rccovercd,  and  when,  and  that  the 
whole,  or   some  part,  and  how  much  thereof 


(2)  A  merciful  protection  to  the 
*'  poor  debtor"  who  depends  on  his 
periodical  wa^je  for  the  living  of 
himself  and  family.  The  "poor 
creditor"  should  protect  himself, 
and  do  a  kindness  to  the  mechanic, 
workman,  &c.,  by  declining  to  give 
undue  credit. 

It  is  sometimes  difficult  to  give 
effect  to  this  word  "accruing."  As 
a  general  thing,  wages  are  due 
when  the  hiring  is  completed,  but 
not  till  then.  The  attempt  is  fre- 
quently made  to  garnish  the  debt 
due  to  a  debtor  in  respect  of  his 
wages.  Result  :  the  debtor  refuses 
to  complete  his  hiring,  foreseeing 
that  his  wages  are  then  to  go  to  his 
creditor,  while  the  employer  (the 
garnishee)  refuses  to  pay  any  thing, 
as  the  contract  of  hiring  is  not 
completed. 

It  is  also  sometimes  difficult  to 
say  what  is  the  difference  between 
a  hiring  and  a  contract.  Very  often 
the  defence  set  up,  as  between  tlie 
primary  debtor  and  the  garnishee, 


is  that  the  alleged  contract  debt  h 
in  reality  tcages  due.  The  distinc- 
tion may  sometimes  be  drawn  in 
this  way,  in  such  a  case  as  this  :. 

A.  engages  with  B,  to  draw  logs  ; 

B.  not  being  able  to  overlook  the 
work,  estimates  how  many  logs 
could  be  drawn  in  a  fair  day's  work,,, 
and  instead  of  paying  so  much  a 
day,  pays  according  to  the  number 
of  logs  drawn,  be  they  few  or  many. 
It  is  evident  here  that  this  is  only 
another  way  of  paying  B.  wages. 
If,  however,  A.  undertakes  to  haul 
a  certain  number  of  logs  for  a  fixed 
sum,  his  right  to  be  paid  depending 
on  his  drawing  all  the  logs,  then  it 
would  appear  to  be  a  case  of  coi- 
tract.  Judges  will,  however,  al- 
ways bear  in  mind  the  object  of 
the  Act,  and  construe  it  as  liber- 
ally as  possible. 

{a)  Or,  it  would  appear,  by  his  as- 
signee also  (Smartv.  Miller,  3  Prac. 
E,  385)  ;  and  the  affidavit  can  be 
made  by  any  one  who  is  conversant 
with  the  facts  sworn  to. 
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remains  unsatisfied,  and  that  the  deponent  has  See  ruUs  51, 59, 

reason  to  believe,  and  does  be]ieve,  that  some^^- 

one  or  more  parties  (naming  them,  or  stating  that 

he  is  unable  to  name  them)  (6)  is  or  are  within 

tliis  Province  (c)  and  is  or  are  indebted  (d)  to  the 

primary  debtor,  for  an  attaching  order  (which 

such  Judge  is  hereby  authorized  to  make),  to 

the  effect  that  all  debts  owing  to  the  primary 

debtor,  whether  due  or  not  due,  (c)  be  attached 


(h)  The  primary  creditor  must, 
however,  ascertain  the  name  before 
he  can  make  any  use  of  the  order, 
when  he  can  insert  it  in  the  "warn- 
mg"  attached  to  the  order,  thus 
giving  it  its  full  effect  when  served, 
as  the  order  does  not  prevent  pay- 
ment of  the  debt  to  the  primary 
debtor  before  service  on  the  person 
named  in  the  order  (section  129), 

The  requirements  of  the  affidavit 
are  here  much  more  precisely  stated 
than  in  the  analogous  provision  in 
the  Common  Law  Procedure  Act. 

(c)  It  was  decided  under  the 
C.  L.  P.  Act,  that  a  debt  due  by 
a  corporation  having  its  head  office 
in  a  foreign  country  cannot  be 
attached  under  this  Act,  there  be- 
ing no  provision  for  service  on  any 
agent  in  this  country  [Bank  B.  N. 
A.  v.  Laughrcy  et  al.,2  C.  L,  J.  44). 

Put  this  case  is  probably  inap- 
plicable, as  by  Rule  55  service  may 
be  effected  on  such  person  as  the 
Judge  may  direct.  There  are, 
however,  later  cases  which  decide 
that  a  company  carrying  on  busi- 
ness in  Ontario  cannot  be  gar- 
nished except  at  the  head  office  ; 
and  therefore,  when  the  head  office 
is  out  of  the  Province,  cannot  be 
garnished  at  all  {Ahrcns  v.  McGil- 
lUjat,  23  C.  P.  171  ;  JFcstoverv. 
Turner,  26  C.  P.  510). 

These  cases  were  decided  in  re- 
ference to  the  provisions  of  sections 


130  and  133,  which  speak  of  the 
garnishee's  residing  or  living  or 
carrying  on  business  in  the  division 
where  the  summons  is  sued  out. 

But  this  is  said  not  to  be  the 
case  where  a  person  living  out  of 
the  Province  leaves  money  in  the 
hands  of  an  agent  here  to  pay  debts 
{Broivnv.  Merrills,  3  U.  C.  h.  J.  31). 

{d)  The  nature  of  the  indebted- 
ness should  be  fully  stated  in  the 
affidavit,  though  the  Judge  has 
discretion  to  act  upon  such  infor- 
mation, if  within  the  Act,  as  he 
may  think  sufficient  (see  Tiffany  v. 
Bullen,  18  C.  P.  91). 

This  section  says  nothing  about 
stating  the  nature  of  the  indebt- 
edness, but  the  form  of  the  affi- 
davit (Xo.  40)  seems  to  require  it. 
Nor  does  it  say  anything  about 
stating  the  amount  of  the  debt, 
though  the  affidavit  requires  it,  if 
possible . 

{e)  See  section  124,  note  {w). 

The  effect  of  serving  this  order 
on  the  garnishee,  no  matter  where 
he  resides  in  the  Province,  is  to 
attach  and  bind  the  said  debts  in 
his  hands  (see  section  128).  If  the 
primary  creditor  wishes  to  get  the 
benefit  of  this  order,  and  the  gar- 
nishee does  not  pay  to  him  such 
debt  or  a  sufficient  portion  of  it,  his 
nextstepwillbe,if  thegaruisheere- 
sides  in  another  division,  to  obtain 
a  transcript  of  his  judgment  (as  di- 
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Service  thereof 
to  bind  all 
debts,  etc. 

See  Rule  55. 


to  satisfy  such  judgment ;  which  order  may  be 
in  the  form  prescribed  by  the  General  Eules  or 
Orders  from  time  to  time  in  force  relating  to 
Division  Courts.     32  V.,  c.  23,  s.  6  (1). 

128-  The  service  of  such  order  on  any  gar- 
nishee (/)  shall  have  the  effect  (subject  to  the 
rights  of  other  parties)  of  attaching  and  bind- 
ing in  his  hands  (^)  all  debts  then  owing  from 


rected  by  Rule  57),  and  file  it  in 
the  Court  of  that  division  within 
which  the  garnishee  resides  or 
carries  on  business  ;  that  is,  the 
division  from  the  Court  of  which 
he  is  allowed  to  issue  the  sum- 
mons mentioned  in  section  130, 
and  then  proceed  as  directed  by 
that  section. 

As  to  the  course  to  be  followed 
before  judgment,  when  the  gar- 
nishee and  primary  debtor  reside 
in  different  divisions,  see  notes  to 
sections  130  and  133. 

{J  )  Personal  service  is  unneces- 
sary if  it  can  be  shown  that  the 
garnishee  had  notice  of  the  order 
.(  Ward  V.  Vance,  9  U.  C.  L.  J.  244). 
Under  Rule  55,  the  Judge  may  order 
that  the  service  need  not  be  per- 
sonal, but  that  it  may  be  on  some 
other  person,  or  in  such  other  man- 
ner as  the  Judge  may  direct.  The 
order  would  likely  be  to  serve  the 
resident  agent  of  a  non-resident 
garnishee,  or  his  book-keeper,  cash- 
ier or  foreman — some  one  who 
would  be  most  likely  to  have  a 
full  knowledge  of  all  the  dealings 
between  the  garnishee  and  the 
primary  debtor ;  or  if  the  garnishee 
were  not  engaged  in  business,  his 
wife  or  some  member  of  his  family 
might  appropriately  be  served. 

Default  by  the  garnishee  thus 
served  would,  however,  it  is  sub- 
mitted, be  no  ground  for  making  an 
order  against  him  ;  nor,  probably, 


would  the  Judge  receive  evidence 
in  such  a  case  to  show  an  indebted- 
ness by  the  garnishee.  A  primary 
creditor  wishing  to  offer  such  evi- 
dence, should  obtain,  in  the  first 
instance,  an  order  under  R.ule  55 
for  such  substitutional  service,  and 
then  subpoena  the  agent,  &c.,  as  a 
witness. 

It  constantly  happens  that  de- 
fault is  made  by  the  non-appearance 
of  the  garnishee  (especiaily  where 
he  is  not  indebted)  at  the  hear- 
ing, when  an  adjourment  is  asked 
by  the  primary  creditor.  To  save 
the  time  that  he  thus  loses,  it  is 
suggested  that  the  primary  credit- 
or, to  make  sure  of  his  appearance, 
should  issue  a  subpoena  for  him, 
and  treat  him  as  an  ordinary  wit- 
ness. Disobedience  to  this  pro- 
cess would  no  doubt  warrant  the 
Judge  in  making  an  order  against 
him. 

Suitors  and  clerks  are  warned 
against  a  very  common  practice  of 
naming  sucli  agent,  cashier,  &c.,  as 
the  garnishee  in  the  summons. 
The  name  of  the  person  really  in- 
debted, only,  should  always  ap- 
pear. 

{(j)  "  The  judgment  creditor  who 
gets  the  first  attaching  order  will 
gain  the  priority  over  other  judg- 
ment creditors  to  be  satisfied  out 
of  the  debts  attached,  due  to  the 
judgment  debtor  :"  (per  Draper, 
C.  J.,  in  McKay  v.  Mitchell,  6  U.C. 
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hiiu  to  the  primary  debtor,  or  sufficient  thereof  Garnishee  may 

.      -  pay  in  his  own 

to  satisfy  such  jiidgment,  and  a  payment  by  tiischarge. 
the  garnishee  into  the  Court,  or  to  the  primary 
creditor,  (h)  of  the  debt  so  attached  to  the  ex- 
tent unsatisfied  on  such  judgment,  shall  be  a 
discharge  to  that  extent  of  the  debt  owing  from 
the  garnishee  to  the  primary  debtor.  {{)  32 
v.,  c.  23,  s.  6  (2). 


See  Rule  58. 


L.  J.  61).  And  so  in  Tafe  v.  The 
City  of  Toronto,  3  Prac,  R.  181  ; 
10  U.  C.  L.  J.  m,  it  was  held  by 
the  full  Court  that  where  several 
judgment  creditors  proceed  against 
the  same  garnishee,  they  are  en- 
titled to  be  paid  in  the  order  in 
which  their  attaching  orders  were 
served,  and  not  ratably.  It  is  the 
practice,  we  believe,  in  some  Divi- 
sion Courts  not  to  allow  anything 
for  costs  to  the  first  creditor  out  of 
the  moneys  attached,  as  long  as 
there  are  other  attaching  creditors 
to  be  satisfied. 

The  word  hind  in  this  connection 
has  been  interpreted  to  mean, 
'•  that  the  debtor  or  those  claim- 
ing under  him  shall  not  have  power 
to  convoy  or  do  any  act  as  against 
the  right  of  the  party  in  whose 
favour  the  debt  is  bound  ;  and  we 
construe  it  as  not  giving  any  pro- 
perty in  the  debt  in  the  nature  of 
a  mortgage  or  lien,  but  a  mere 
right  to  have  the  security  en- 
forced" {Holmes  et  al.  v.  2'utton, 
5  E.  &  B.  80). 

{h)  It  is  submitted  that  it  would 
be  advisable  that  the  money  should 
be  paid  into  Court  and  not  to  the 
jirimary  creditor.  The  garnishee 
certainly  would  appear  to  be  pro- 
tected in  paying  it  to  the  latter 
(which  would  not  be  the  case  in  the 
other  Courts  without  a  substantive 
order  to  pay  over  :  Glarkx.  Clark, 
8  U.  C.  L.  J.  107)  ;  or  by  actual 
payment  of  the  money,  after  an 


order  or  an  execution  levied  for  it 
{Syhes  v.  Brockville  R.  R.  Co.,  22 
U.  C.  R.  459).  But  it  is  possible  to 
conceive  a  state  of  circumstances 
where  a  payment  to  either  party, 
until  the  Judge  had  finally  disposed 
of  the  case,  would  work  confusion 
or  injustice. 

A  case  has  occurred  where  a 
garnishee,  under  the  impression  (a 
mistaken  one)  that  he  was  indebted 
to  the  primary  debtor,  with  a  know- 
ledge, however,  that  another  per- 
son claimed  to  be  his  creditor,  per- 
sisted in  paying  the  amount  he 
owed  to  the  primary  creditor.  He 
was  urged  to  wait  till  the  claim- 
ants had  an  opportunity  of  proving 
their  right  to  the  money,  but  re- 
fused. They  afterwards  sued  him, 
and  he  had  to  pay  tlie  amount  a 
second  time.  A  payment  into 
Court  would  have  avoided  this. 

While  by  Rule  58  a  garnishee  is 
forbidden  to  make  payment  to  a 
primary  creditor  hej'ore  judgment, 
he  is  by  this  section  allowed  to 
make  such  payment  after  judg- 
ment. It  may  be,  however,  that  the 
debt  has  already  been  assigned  ; 
and  although  the  garnishee  is  dis- 
charged by  such  payment  if  he  has 
not  notice  of  the  assignment,  yet 
by  his  having  done  so',  the  assignee, 
or  other  person  entitled,  is  pre- 
vented- from  having  his  claim  con- 
sidered under  sec.  144. 

(0  The  effect  would  seem  to  be 
that  such  a  payment  could  be  set 
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PajTnent  to  any 
but  primary 
creditor  void. 


See  Rule 


Primary  credit- 
or may  sum- 
mon garnishee, 
etc. 


129.  Any  payment  by  the  garnishee,  after 
service  on  him  of  such  order,  to  any  one  other 
than  the  primary  creditor,  (ii)  or  into  Court,  to 
satisfy  the  said  judgment,  shall,  to  the  extent  of 
the  primary  creditor's  claim,  be  void  ;  and  the 
garnishee  shall  be  liable  to  pay  the  same  again, 
to  the  extent  of  the  primary  creditor's  claim, 
to  satisfy  his  said  judgment.  32  Y.,  c.  23,  s.  6  (3) 

130.  (j)  Whether  any  such  attaching  order 
is  or  is  not  made,  the  primary  creditor  may 
cause  to  be  sued  out  of  the  Division  Court  for 
the  Division  in  which  the  garnishee,  or  one  or 
more  of  them,   if  there   be  joint  garnishees, 


up  as  a  payment  on  account  in 
anj''  action  for  the  debt  sought  to 
be  attached. 

(ii)  If  the  garnishee  looks  only 
at  the  order  served  on  him,  he  will 
not  think  of  making  any  'payment 
to  the  primary  creditor,  inasmuch 
as  the  warning  annexed  to  the 
attaching  order  says  to  him,  "If 
you  pay  the  same  to  any  one  other 
than  to  the 'person  holding  the  proper 
order  to  receive  the  same,  or  into 
Court,  you  will  be  liable  to  repay 
it,"  &c.  What  this  "proper  or- 
der" is,  or  where  it  comes  from, 
does  not  clearly  appear.  It  will 
be  safer  for  the  garnishee  to  assume 
it  means  a  Judge's  order,  and  act 
accordingly.  It  is  possible,  how- 
ever, that  before  the  case  comes  on 
for  hearing  the  primary  debtor  may 
give  an  order  to  the  garnishee  to 
pay  over  to  the  primary  creditor. 
A  payment  under  it  to  the  extent 
of  the  claim  against  the  primary 
debtor,  would  have  the  eflfect  of 
putting  an  end  to  any  further  litiga- 
tion between  the  several  parties  ; 
always  supposing  no  other  claimant 
has  served  the  garnishee  with  a 


summons  under  section  144,  which 
service  would  act  as  a  sort  of  in- 
junction. 

It  may  be,  however,  that  where 
others  claiming  the  moneys  have 
been  made  parties  under  section 
144,  an  order  may  be  made  at  the 
hearing  for  the  garnishee  to  pay 
over  to  such  claimants  ;  though  it 
is  usual  in  practice  for  a  judgment 
to  be  given  in  favour  of  the  gar- 
nishee, as  soon  as  it  appears  that 
he  is  not  indebted  to  the  primary 
debtor,  notwithstanding  it  may  be 
shown  that  the  debt  originally 
owing  to  the  latter  is  now  payable 
to'some  other  party,  and  that  party 
before  the  Court. 

{j)  Where  the  garnishee  pays 
the  money  directly  to  the  primary 
creditor,  the  proceedings  allowed 
by  this  and  the  following  sub-sec- 
tions would  seem  to  be  unneces- 
sary. But  this  is  not  likely  to  be 
often  the  case,  and  then  the  primary 
creditor  must  proceed  as  hereafter 
directed  to  obtain  the  benefit  of  his 
attaching  order  in  the  same  marner 
as  though  he  had  never  issued  it. 

See  note  {ii)  to  section  129. 
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resides  or  carries  on  business,  a  summons  (/»•)  in 
the  form  prescribed  by  the  General  Eules  or 
Orders  from  time  to  time  in  force  relating  to  Divi- 
sion Courts,  upon  or  annexed  to  which  shall  be  a 
memorandum  showing  the  names  of  the  parties 
as  designated  in  the  judgment,  the  date  when, f;^^/^^^^!?^' 
and  the  Court  in  which,  it  was  recovered,  and^'^' 


{k)  As  to  the  words  "reside  or 
carry  on  business,"  see  notes  to 
flections  133  and  62. 

The  garnishee  being  in  effect  the 
defendant  in  the  new  proceeding, 
it  is  quite  possible  that  he  may- 
reside  in  a  coun^/  different  from 
that  in  which  judgment  has  been 
obtained,  and  from  which  execu- 
tion has  been  issued.  But  these 
lections  appear  to  give  jurisdiction 
to  the  Judge  of  any  county  wlier- 
ever  the  garnishee  may  reside,  and 
that  it  is  not  limited  to  the  Judge 
of  the  county  Avhere  the  original 
judgment  was  obtained ;  but  in 
such  a  case  a  transcript  of  judg- 
ment must  be  filed  in  the  office 
from  which  the  garnishee  sum- 
mons issues  (Rule  57). 

It  is  usual  for  such  summons 
to  be  made  returnable  at  the  ordi- 
nary sittings  of  the  Court,  but  there 
are  cases  where  it  might  be  to  the 
interest  of  one  of  the  parties  to  ap- 
ply for  a  speedy  adjudication.  For 
instance,  it  is  a  great  hardship 
when  all  the  wages  coming  to  a  man 
are  tied  up  for  a  considerable  time, 
in  order  to  give  the  primary  cred- 
itor an  opportunity  of  finding  out 
if  there  may  not  be  something 
more  than  twenty-five  dollars  due. 
All  garnishees  are  not  acquainted 
with  the  ]irovisions  of  section  125  ; 
and  even  if  they  were,  few  of  them 
care  to  risk  the  chance  of  having  to 
pay  over  again,  by  paying  anything 
to  the  primary  debtor.  If  the  gar- 
nishee  would  but  pay  the   whole 


money  due  into  Court,  the  Judge  no 
doubt  would  entertain  an  a^iplica- 
tion  to  hear  the  parties  forthwith, 
and  decide  the  question  at  once  ; 
tlius  allowing  the  primary  deb  )r 
to  get  without  delay  whatever  was 
coming  to  him. 

It  is  no  uncommon  thing  for  a 
garnishee  summons  to  '  sue  out  of 
the  Court  of  a  division  in  which  the 
garnishee  does  not  reside,  he  con- 
senting thereto,  and,  on  beir-^  ser\  - 
ed,  paying  money  into  Cour'"  This 
at  first  sight  might  seem  all  right 
enough,  even  with  the  axiom, 
"  Consent  does  not  give  jurisdic- 
tion," full  in  view.  That  consent 
may  act  in  such  a  way  as  not  to  ov,)l 
jurisdiction,  we  see  from  the  case 
of  Major  of  London  v.  Cox,  2  L.  R. 
H.  L.  282,  as  quoted  in  Robertson  v. 
Gornwe.ll,  7  Prac.  K.  301. 

But  to  take  an  actual  case.  Sup- 
pose that  immedia  ely  after  tl  e 
payment  into  Court,  another  sun»- 
mons  issues  against  the  garnishee 
in  his  oion  division  by  anotlier 
creditor  of  the  primary  debto  . 
Will  the  plea  of  payment  in  o 
Court  in  the  first  suit  be  a  good 
defence  in  the  second  one  ?  I-  it 
not  a  good  reply  of  the  p.'imary 
creditor,  that  his  process,  bavirsg 
issued  out  of  the  division speclfi  1 
by  the  statute,  ought  to  ta!  e  me- 
cedence  of  the  otlie-*,  and  ent*  le 
him  to  the  order  asked  against  the 
garnishee  ?  Clerks  will  do  well  to 
follow  the  statute  strictl}'. 
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How  to  be 
served,  etc. 


See  Rules  53, 
5ks  55. 


the  amount  unsatisfied  ;  which  summons  shall 
be  returnable  either  at  any  ordinary  sittings  o-f 
such  Court,  or  at  such  other  time  and  place  (to 
be  named  therein)  as  the  Judge  may  permit  or 
appoint,  either  by  a  general  order  for  the  dis- 
posal of  such  matters  or  otherwise.  32  V.,  c. 
23,  s.  6  (4). 

131.  A  copy  of  such  summons  and  memo- 
randum shall  be  duly  served  on  the  garnishee^ 
or,  if  there  be  joint  garnishees,  then  on  such  of 
them  as  are  within  reach  of  the  process  {I)  at  the 
time  and  in  the  manner  required  for  the  service 
of  summonses  in  ordinary  suits  for  correspond- 
ing amounts,  and  also  on  the  primary  debtor^ 
if  thought  advisable,  or  if  required  by  the 
Judge.  (??0     32  v.,  c.  23,  s.  6  (5). 


(/)  "Within  reach  of  the  pro- 
cess," t^at  is  to  say,  where  there 
are  yo?>(^  garnishees,  there  is  no  ab- 
solute necessity  for  serving  more 
than  one  of  them,  if  the  other  or 
others  are  not  "within  reach  of  the 
process,"  that  is,  not  in  the  Pro- 
vince, for  Division  Court  process 
runs  now  through  the  whole  Pro- 
vince. If  only  one  can  be  found, 
the  Judge  might  consider  it  a  case 
to  make  an  order  for  substitutional 
service  on  him  for  the  other,  under 
Rule  55.  This  would  render  it 
unnecessary  for  the  judgment  to  be 
limited  only  to  the  interest  of  the 
one  served,  as  in  the  case  of  part- 
ners or  defendants  jointly  liable 
(see  sec.  77).  The  appearance  of 
one  of  the  joint  garnishees  and  the 
hearing  of  his  evidence  would  be 
sufficient  in  most  cases  to  war- 
rant the  Judge  in  making  such  an 
order  as  was  just.  If  the  evidence 
of  the  garnishee  aj)pearing  was  not 
sufficient  of  itself  to  support  his 


contention  (in  case  he  disputed 
his  liability),  the  Judge  would  pro- 
bably direct  some  further  effort  tO' 
be  made  to  serve  the  other  gar- 
nishees before  giving  judgment. 

Service  of  the  summons  on  the 
garnishee  binds  the  debt  in  his 
hands  imder  section  137. 

Rule  53  provides  that  the  service 
of  a  summons  on  the  primary 
debtor  must  be  made  according  to 
sees.  70  and  71  of  the  Act,  while 
service  on  a  garnishee  need  only 
be  made  ten  daj's  before  the  return 
day.  The  former  may  reside  out 
of  the  county  ;  the  latter  cannot, 
if  the  provisions  of  sees.  130  and 
133  are  followed. 

(w)  Rule  54  does  away  with  the 
extreme  vagueness  of  the  last 
words  of  this  section,  by  requiring 
that  the  primary  debtor  shall  in  all 
cases  be  served,  "unless  dispensed 
with  by  the  Judge,"  meaning,  of 
course,  unless  service  on  him  shall 
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132.  At  the  liearinf]^  of  the  summons,  or  at  Jud^nnent  at 

^  ^    .  hearing^. 

any  adjourned  hearing,  on  sufficient  proof  of  the 
amount  owing  by  the  garnishee  to  the  primary 
debtor,  and  no  sufficient  cause  appearing  why 
it  shoukl  not  be  paid  and  applied  in  satisfaction 
of  the  judgment,  (a)  the  Judge  may  give  judg- 


be  dispensed  with.  Judges,  no 
doubt,  will  not  dispense  with  the 
service,  unless  some  very  urgent 
reason  be  assigned  for  doing  so. 
Why  such  service  should  be  dis- 
pensed with  he/ore  judgment  it 
is  hard  to  imagine,  as,  unless  the 
question  of  the  primary  debtor's 
liability  is  first  decided,  entering 
upon  that  of  the  garnishees  may  he 
waste  time. 

This  service  should  be  personal 
as  in  ordinary  cases,  but  the  Judge 
has  power,  under  Rule  55,  to  dis- 
pense with  personal  service,  and  to 
order  it  to  be  served  as  he  directs. 

It  will  be  observed  that  while 
the  power  of  ordering  substitu- 
tional service  is  given  to  the  Judge 
in  garnishee  cases,  there  is  no  such 
power  in  ordinary  cases.  If  such 
a  provision  were  made  by  the 
legislature,  it  would  prove  a  most 
useful  measure. 

As  to  the  service  of  summonses 
"in  ordinary  suits  for  correspond- 
ing amounts,"  see  section  72,  where 
it  ia  provided  that  the  service  must 
be  personal  if  the  amount  of  the 
claim  exceeds  eight  dollars  ;  if  it 
does  not,  the  service  need  not  be 
X>ersonal. 

See  also  note  to  section  70  as  to 
the  manner  of  service. 

The  inferences  to  be  drawn  from 
the  present  section.  Rule  53,  and 
sees.  70,  71,  72,  are  (1),  That  while 
under  an  ordinary  summons  ser- 
vice must  be])ersonal,ii  the  amount 
claimed  exceeds  eight  dollars,  in 
garnishee  cases  personal  service, 


if  not  possible,  may  be  dispensed 
with  by  the  Judge,  either  in  the 
case  of  the  primary  debtor  or  the 
garnishee,  no  matter  what  the 
amount  in  dispute  may  be.  (2), 
That  whether  an  ordinary  or  a 
garnishee  summons,  service  on  the 
defendant  and  primary  debtor, 
whether  personal  or  not,  must  be 
ten,  fifteen  or  twenty  days  before 
the  return  day,  as  the  residence  of 
the  party  may  require. 

{n)  That  it  appears  that  it  is  such 
a  debt  as  may  be  attached,  and  has 
not  been  assigned,  &c.  (see  section 
136).  Proof  is  generally  required 
to  some  extent  even  on  default  (see 
sec.  128,  note(/),  before  judgment 
is  given  against  the  garnishee.  By 
this  section  it  would  appear  as  if 
"  sufi&cient  proof  "  must  alivays  be 
given  ;  though  Rule  56  allows  judg- 
ment to  be  given  on  default  of 
appearance,  as  well  against  the- 
garnishee  as  against  the  primary 
debtor. 

It  is  submitted,  however,  that 
while  the  Judge  would,  on  the  hear- 
ing of  an  ordinary  summons  under 
the  provisions  of  sec.  82,  require 
some  proof  of  the  plaintiffs  claim, 
if  the  detailed  particulars  had  not 
been  attached  to  the  summor",- 
when  the  defendant  is  in  default, 
he  would  make  no  difference  when 
the  def enchant  is  a  primary  debtor, 
but  would  require  some  ])roof  if 
the  primary  creditor's  claim  was 
not  in  detail  ;  all  the  more  so  in  the 
case  of  a  garnishee,  where  there  are 
no  particulars  of  his  alleged  indebt- 
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See  Form  SG. 


Where  no  judg- 
ment summons 


ment  against  the  garnishee  (which  judgment 
may  be  in  the  form  prescribed  by  the  General 
Eules  or  Orders  froni  time  to  time  in  force 
relating  to  Division  Courts)  for  the  amount  so 
owing  from  him,  or  sufficient  thereof  to  satisfy 
the  judgment ;  and  execution  against  the  gar- 
nishee (o)  to  levy  the  same,  may  issue  thereon 
as  of  course  if  due,  or  when  and  as  it  becomes 
due,  or  at  such  later  period  as  the  Judge  may 
order,  {oo)  which  execution  maybe  accordmg  to 
the  form  prescribed  as  aforesaid.  32  V.,  c.  23, 
s.  6  (6). 

Where   the  Primary  Creclitor''s  Claim    not   a 
Judgment  {jf) 

133.  Where  judgment  has  not  been  recovered 
for  the  claim  of  the  primary  creditor,  he  may 


eduess  to  the  primary  debtor  served 
on  him,  nor  anything  to  inform  the 
Judge  as  to  how  he  is  so  indebted. 
Summonses  and  attaching  orders 
are  often  issued  on  the  chance  of 
something  being  due  to  the  pri- 
mary debtor,  and  almost  as  often 
dropped  for  want  of  proof. 

(o)  There  is  no  power  given  to 
proceed  against  the  personal  repre- 
sentatives of  the  garnishee.  In 
Ward  V.  Vance,  10  U.  C.  L,  J. 
189,  a  judgment  creditor  obtained 
a  summons  calling  upon  the  execu- 
tors of  the  garnishee  to  show  cause 
why  he  should  not  be  at  liberty  to 
proceed  by  execution  against  the 
executors  to  recover  the  debt  due 
by  the  garnishee  to  the  judgment 
debtor.  But  it  was  held  by  Draper, 
C.  J.,  that  he  had  no  power  to  le- 
galize execution  against  the  repre- 
sentatives of  the  garnishee ;  though 
it  is'doubtful  whether  this  would 
l>e  the  case  in  these  Courts  (see 
Rules  153,  154). 


{oo)  See  section  141. 

(^?)  This  was  a  jsrovision  un- 
known to  the  law  until  1869.  It 
has  been  found  advantageous  in 
securing  payment  of  debts  to  pri- 
mary creditors,  though  there  have 
been  cases  where  the  working  of 
it  was  complicated  and  trouble- 
some. 

The  section  was  intended  to  en- 
able a  creditor  who  had  not  as  yet 
obtained  a  judgment  against  his 
alleged  debtor,  to  attach  a  debt 
due  to  such  debtor  by  a  third 
person.  It  makes  no  distinction 
between  cases  where  proceedings 
have  already  been  commenced  by 
the  creditor  or  not.  It  is  meant  to 
apply  to  all  claims  whether  in  suit 
or  not,  at  the  time  the  alleged  debt 
is  sought  to  be  secured  by  tlie 
attachment  of  a  debt  due  to  the 
alleged  debtor  by  a  third  person. 
Many  difficulties  which  would 
otherwise  have  arisen,  have  been 
met  by  the  promulgation  of  some 
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cause  a  summons  to  be  issued  out  of  the  Division  on  grarnishee. 

&(•.,  to  issue. 

Court  of  the  Division  in  which  the  garnishee, 
or  one  or  more  of  them  if  there  be  joint  gar- 
nishees, (q)  live  or  carry  on  business,  (r)  in  the 


well  considered  rules  and  forms 
(see  Rules  51  to  63  inclusive). 

The  ertect  of  this  provision  is 
further  considered  in  notes  to  sec- 
tion 135. 

(7)  From  this  it  would  appear 
that  if  there  are  more  garnishees 
than  one,  and  they  reside  in  differ- 
ent divisions,  they  cannot  be  pro- 
ceeded against  by  one  summons 
unless  they  are  joint  garnishees, 
that  is,  connected  together  with  re- 
ference to  one  particular  debt  due 
the  primary  debtor.  If  these  gar- 
nishees are  several  (using  the  word 
in  contradistinction  to  joint), ^  and 
they  reside  in  different  divisions, 
the  creditor  can  elect  against  which 
•one  he  will  go,  and  then  proceed  by 
summons  in  /tw  division.  He  would 
then  have  to  wait  till  judgment  re- 
■covered,  and  proceed  against  the 
other  or  others  on  transcript.  It 
is  here  suggested  that  a  primary 
•creditor  can  simultaneously  issue 
summonses  against  each  of  such 
spveral  garnishees  out  of  the  Courts 
of  their  several  divisions,  but  such 
a  proceeding  would  be  at  his  own 
risk  as  to  costs,  should  he  fail 
against  any  garnishee.  One  benefit 
he  could  gain  perhaps,  and  that 
would  be,  that  the  debts  due  from 
the  other  garnishees  would  remain 
bound  while  he  recovered  judgment 
against  the  primary  debtor  in  that 
case  which  came  on  earliest  for 
trial.  He  might  then  give  the 
primary  debtor  notice  of  discon- 
tinuance in  the  other  suits,  and 
proceed  in  them  against  the  gar- 
nishees alone  (see  Rule  138). 

(/")  Under  this  section,  followed 
as  it  is  by  section  135,  the  residence 


of  the  garnishee  would  appear  to 
decide  not  only  the  Court  where  the 
claim  against  the  garnishee  is  to  be 
adjudicated  upon,  but  also  to  draw 
to  the  same  jurisdiction  the  judi- 
cial settlement  of  the  account  or 
dispute  between  the  primary  debtor 
and  creditor.  This  would  certainly 
seem  to  be  the  result  if  the  action 
])elween  the  latter  has  not  been 
commenced,  and  both  matters 
would  in  such  case  come  on  together 
for  trial  at  the  same  time  and  place 
(though  not  necessarily  to  be  final- 
ly determined  at  the  same  time). 
Under  ordinary  circumstances,  it 
would  probably  be  of  little  conse- 
quence, so  far  as  the  convenience 
of  the  parties  might  be  concerned  ; 
in  fact,  should  both  matters  be  de- 
cided at  the  same  time,  it  would  be 
a  convenience.  It  does  not  often 
occur,  however,  that  they  are  dis- 
posed of  at  the  same  time  ;  and  a 
number  of  the  Judges  now  hold 
that  unless  the  primary  debtor  is 
liaVde  to  be  summoned  to  the  same 
division  as  he  would  be  under  sees. 
62  or  63,  the  primary  creditor  could 
not  proceed  under  section  133,  but 
must  first  recover  a  judgment 
against  the  primary  debtor,  and 
then  proceed  against  the  g  arnishee 
under  section  127. 

It  can  hardly  be  intended,  how- 
ever, that  if  a  plaintiff  has  al- 
ready commenced  proceedings  by 
an  ordinary  summons,  he  can,  on 
the  discovery  of  a  debtor  to  the 
defendant,  forthwith  issue  a  gar- 
nishee summons  for  the  same  cause 
of  action,  unless  indeed  by  discon- 
tinuing or  withdrawing  the  first 
suit.  Should  he  i)roceod  on  the 
second  (/.  f.,   the   garnishee)  sum- 
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Courts,  npon  or  annexed  to  which  shall  be  a 


mons  without  doing  so,  the  primary 
debtor  might  plead  another  action 
pending.  Proceeding  in  the  second 
action  without  withdrawing  the 
first  and  paying  the  costs  of  the 
defendant  (if  any  incurred)  in  it, 
would  certainly  render  him  liable 
to  delay,  if  not  defeat,  in  the  for- 
mer. This  would  be  the  case  as 
well  where  the  two  summonses 
were  issued  from  the  one  Court  as 
from  different  Courts. 

As  this  is  a  j)rovision  for  the 
benefit  of  creditors,  it  does  not 
seem  right  that  unnecessary  costs 
should,  in  taking  advantage  of  it, 
be  imposed  on  debtors.  If,  then,  a 
creditor  has  begun  proceedings  in 
the  proper  Court  against  his  debtor 
by  ordinarij  summons,  he  should 
either  go  on  to  judgment  in  that 
suit,  and  afterwards  proceed  under 
sec.  127,  or  else  he  should  drop  all 
proceedings  on  the  ordinary  sum- 
mons, pay  costs,  and  then  proceed 
under  this  section.  Why  he  should 
even  wish  to  go  on  in  the  first  suit, 
with  the  certainty  of  paying  the 
costs  of  it  in  the  end,  it  is  hard  to 
conceive.  He  has  apparently  the 
right,  under  this  section,  to  change 
his  forum,  if  he  has  already  com- 
menced his  action  in  another  divi- 
sion from  that  in  which  the  gar- 
nishee resides,  and  he  has  also  the 
right  to  withdraw  a  suit  at  any 
time,  on  paying  all  costs  (see  Rule 
138). 

If  the  plaintiff  had  the  privilege 
of  issuing,  2:>ai(lente  lite,  an  attach- 
ing order  similar  to  that  which 
may  now  be  issued  after  judgment 
recovered,  and  thus  bind  the  debt 
till  the  suit  then  pending  was  de- 
cided, it  would  to  a  certain  extent 
settle  the  difficulty. 

In  Fair  v.  James,  6  C.  L.  J.  320, 


the  garnishees  were  the  Grand 
Trunk  Railway  Company,  a  foreign 
corporation  doing  business  within 
this  Province.  It  was  there  held 
that  the  proceedings  might  be 
taken  in  the  division  in  which  the 
principal  offices  for  the  company 
were  located.  The  Grand  Trunk 
Railway  Company,  whose  head 
office  was  at  Montreal,  leased  the 
Buffalo  and  Lake  Huron  Railway^ 
the  offices  of  whose  company  were 
at  Brantford  ;  and  it  was  held  that 
garnishing  proceedings  against  the 
Grand  Trunk  Company  in  respect 
of  work  done  on  the  leased  line  were 
properly  taken  at  Brantford,  as  that 
was  the  place  where  the  company 
carried  on  business  for  such  line. 

But  a  railway  company,  as  a  gen- 
eral rule,  does  not  live  or  "carry  on 
business"  at  any  other  place  than 
at  its  head  office.  When,  there- 
fore, the  garnishees,  the  Grand 
Tiiink  Kail  way  Company,  which 
had  a  local  station  at  Berlin  in  this 
Province,  were  served  with  a  ijar- 
nishee  summons  out  of  the  Division 
Court  at  Berlin,  on  the  ground  that 
the  Company  ' '  lived  or  carried  on 
business  there,"  it  was  held  that 
the  Court  had  no  jurisdiction,  and 
a  prohibition  was  ordered  {Ahrens 
V.  McGilUrjat,  23  C.  P.  171 ;  West- 
over  V.  Tamer,  26  C.  P.  510). 

The  same  ruling  would  probably 
prevail  in  the  case  of  banks  and 
other  such  corporations,  who  can- 
not be  garnished  except  by  a  sum- 
mons issued  out  of  the  Court  of  the 
division  in  which  the  head  office  is» 
Such  a  procedure,  however,  may 
have  in  it  an  element  of  danger  for 
the  primary  creditor,  in  case  it 
should  happen  that  the  moneys 
sought  to  be  attached  are  deposited 
in  an  outside  agency  or  branch. 
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memorandum  showing  the  names  of  the  primary  see  Rules  oi, 
creditor,  the  primary  debtor,  and  of  the  gar- 45,^4. 
nishee,  and  the  particulars  of  the  claims  of  the 
primary  creditor,  with  reasonable  certainty  and 
detail,  (s)  which  summons  shall  be  returnable 
as  required  by  section  one  hundred  and  thirty  of 
this  Act  in  respect  to  the  summonses  therein 
mentioned.     32  V.,  c  23,  s.  7  (1). 

134.  A  copy  of  such  summons  and  memoran-  service  thereof. 
dum  shall  be  duly  served  on  the  garnisliee,  or, 
if  there  be  joint  garnishees,  then  on  such  of 
them  as  are  within  reach  of  the  process  (/)  at 
the  time  and  in  the  manner  required  for  service 
in  ordinary  cases ;  (u)  and  also,  if  practicable, 
on  the  primary  debtor,  unless  the  Judge,  fnr  see  r.uie  .j!,. 
sufficient  reason,  dispenses  therewith,  {v)  32  V., 
c.  23,  s.  7  (2). 

For  if  the  primary  debtor  should 
get  wind  of  the  transaction,  he 
might  probably  be  able  to  with- 
draw his  deposit  from  the  agency 
before  the  agent  was  advised  of  the 
attaching  order.  A  payment  out 
to  him  would  clearly  discharge  the 
bank,  notwithstanding  the  service 
on  the  head  office,  unless  it  could 
be  shown  that  they  were  negligent 
in  advising  their  agent,  after 
notice  to  them  by  the  primary 
creditor,  of  the  particular  moneys 
sought  to  be  attached.  A  telegram 
to  the  agent  would  in  such  a  case 
be  the  safest  course  to  pursue. 
We  are  informed  of  a  case  that 
lately  happened,  Avhere  the  sum- 
mons was  issued  out  of  the  Court 
of  the  division  where  the  branch 
office  was  situated,  and  where  the 
money  was  lying.  The  jirimary 
debtor,  on  being  served,  hastened 
to  Toronto  at  once,  and  there  at 
the  head  office  discounted  a  cheque 


for  the  whole  amount  to  his  credit 
at  the  branch. 

See  notes  ( o)  and  (/?)  to  sec.  62,  and 
Brown w  Co.,  4  B.  &  S.  327. 

{s)  "Reasonable  certainty  and 
detail."  These  words  are  similar 
to  those  used  in  section  79,  re- 
ferring to  special  summonses ;  while 
the  words  in  section  Q^,  referring 
to  ordinary  summonses,  are  "in 
detail. "  There  may  or  may  not  be 
any  difference  between  the  two  ex- 
pressions :  but,  it  may  be  said,  the 
more  certainty  and  the  more  detail 
there  is  about  the  claim,  the  less 
probability  there  is  of  the  defend- 
ant disputing  it,  if  it  is  correct. 

(f)  See  section  131,  note  (e). 

(u)  See  section  70,  and  Rule  53_ 

(v)  See  section  131,  note  (m),  and 
Rule  54. 

The  wording  of  this  section  is  a 
little  more  stringent  than  that  of 
section  131,  as  is  natural  where  the 
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See  Rule  56. 


135.  If  in  sucli  case  the  primary  debtor  has^ 
been  duly  served  with  a  copy  of  such  summons- 
and  memorandum,  judgment  (in  the  usual  form 
in  other  cases)  may  be  given  against  him  at  the 
hearing  for  the  primary  creditor,  for  the  whole^ 
or  such  part  of  the  claim  (iv)  as  is  sufficiently 
proved,  and  execution  may  afterwards  issue 
thereon  as  in  other  cases  ;  and  whether  such 
judgment  is  or  is  not  given,  (x)  the  Judge,  on 
sufficient  proof  of  the  debt  due  and  owing  Q/} 
from  the  primary  debtor,  and  also  of  the  amount 


one  refers  to  proceedings  f^/^cr  judg- 
ment, the  other  to  proceedings 
before.  Eiile  54  is,  however,  ap- 
plicable to  proceedings  both  before 
and  after  judgment.  It  would  be 
hard  to  lay  down  what  would  be  a 
"  sufficient  reason  "  for  dispensing 
with  service  on  the  primary  debtor. 
Each  case  must  be  governed  by  its 
own  peculiar  circumstances.  The 
Judge  wo  aid  no  doubt  see  that  the 
interests  of  every  party  to  the  pro- 
ceedings are  protected  (see  note  {zz) 
to  next  section). 

{vj)  That  is,  a  claim  on  a  debt  or 
money  demand ,  not  a  claim  strictly 
for  damages  (see  note  (u)  to  section 
124,  and  note  {n)  to  section  132). 

(x)  Do  the  opening  words  of  the 
section  govern  the  rest  of  it  or  not? 
They  are  :  "If  the  primary  debt- 
or has  been  duly  served."  The 
second  clause  begins,  "  And  whe- 
ther such  judgment  is  or  is  not 
given  ;  "  it  does  not  say,  "  whe- 
ther the  primary  debtor  is  or  is  not 
served."  What  is  the  meaning  of 
"such  judgment?"  Is  it  not  a 
judgment  against  a  primary  debtor 
who  has  been  duly  served?  We 
would  be  inclined  to  think  that 
the  whole  section  referred  to  a 
case  where  the  primary  debtor  had 


been  served,  were  it  not  for  the- 
words  "on  sufficient  proof  of  the 
debt  due  and  owing  from  the 
primary  debtor."  These  wor^^s 
show,  it  appears,  that  it  is  a  case 
of  non-service  on  the  primary  debt- 
or, for  otherwise  there  would  be 
nothing  to  prevent  judgment  going 
at  once  against  him  (see  note  {y). 

It  has  been  considered  by  the 
Judges  that  under  this  section  trro 
distinct  judgments  are  given — one 
against  the  primary  debtor,  and 
the  other  against  the  garnishee. 

[y)  See  section  124,  note  {iv). 
Fro  n  this  it  seems  that  while  the 
Judge  may  not  think  himself  war- 
ranted in  giving  judgment  against- 
the  primary  debtor,  owing  to  his 
not  having  been  duly  served,  still 
he  may  require  such  a  state  of  facts 
to  be  disclosed  as  would  justify 
him  in  giving  judgment  against 
him  had  he  been  served,  before  he 
gives  judgment  against  the  gar- 
nishee. The  result,  as  far  as  the 
primary  debtor  is  concerned,  is, 
with  one  exception,  the  same  in 
both  cases  ;  namely,  the  wiping 
out  of  the  debt  due  to  him  from 
the  garnishee,  without  any  remedy 
against  the  latter.  The  one  excep- 
tion is,  that  if  there  has  been  no  ad- 
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owing  to  him  from  the  garnishee,  may  then,  or 

at  any  adjourned  hearing,  give  judgment  against 

the  garnishee  (which  may  be  according  to  the 

form  prescribed  as  aforesaid)  for  the  amount  so  See  Fonn  1,6. 

found  due  from  the  garnishee,  to  the  extent  of 

the  amoimt  so   found   due   from  the  primary 

debtor,  which  sum  the  garnishee  shall  pay  into 

Court,  or  to  the  primary  creditor,  (z)  towards 

the   satisfaction   of  such   claim,  or  in  default' 

thereof  execution  may  issue  to  levy  the  same 

forthwith,  or  at  such  later  period  as  the  Judge 

may  direct,  (zz)  which  execution  may  be  accord- 


See  Rule  58^ 


judication  against  him  as  between 
himself  and  the  primary  creditor, 
he  may  afterwards  proceed  against 
the  latter  in  some  shape,  with  a 
view  of  showing  that  he  was  never 
indebted,  and  recovering  back  the 
amount  paid  over  by  the  garnishee . 

In  some  counties  it  is  the  prac- 
tice for  the  Judge  to  refuse  to  give 
judgment  against  the  primary  debt- 
or if  he  has  not  been  served  with 
the  summons,  but  to  order  the  gar- 
nishee, on  the  debt  being  estab- 
lished as  due  by  him  to  the  pri- 
mary debtor,  to  pay  the  amount 
to  the  jjrimary  creditor  on  his 
executing  the  bond  under  sec.  143 
(Form  47rt)- 

(:;)  The  option  seems  to  be  given 
to  the  garnishee  hiu'self  :  but  Rule 
54  revokes  this  disci-etion,  and  for- 
bids any  payment  to  the  primary 
creditor  before  judgment  against 
the  primary  debtor,  except  an  order 
for  that  purpose  be  first  obtained 
from  the  Judge.  It  may  be  that 
the  Judge  would  think  it  necessary 
to  order  that  a  bond  (see  section 
143)  should  be  tiled  before  the 
money  was  paid  over. 

(zz)  When  the  power  was  origin- 
ally given  to  Attach  debts  to  satisfy 


claims  not  as  yet  reduced  to  judg- 
ment, fears  were  expressed  that 
great  injustice  might  occasionally 
result  from  the  extraordinary 
powers  given.  It  was  a  very  risky 
thing,  as  is  done  by  this  section, 
to  legalize  the  payment  of  a  debt, 
due  to  the  primary  debtor  by  a 
garnishee,  to  the  primary  creditor 
before  the  latter  had  established 
his  right  to  recover  anything  from 
the  primary  debtor.  The  legisla- 
ture evidently  felt  that  difficulties 
might  arise,  and  by  sees.  142,  143 
and  144  endeavoured  to  meetsome 
of  them.  Section  134  also  provided 
that,  wherever  practicable,  the  pri- 
mary debtor  should  be  served.  The 
Board  of  Judges  also  came  to  the 
rescue  by  supplementing  section 
134  by  Rule  54,  and  by  promulgat- 
ing various  other  rules  which  ope- 
rate as  safeguards  ;  and  notably  so 
Rule  58,  which  provides  that  no 
payment  shall  be  made  by  a  gar- 
nishee to  a  primary  creditor  before 
judgmentgiven  against  the  primary 
debtor,  except  an  order  for  that 
purpose  be  first  obtained  from  the 
Judge.  The  Judge  has  also  power 
(Rule  5i)  to  adjourn  the  case,  and 
to  order  other  persons  to  be  made 
parties  and  to   be  served  with  a 
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summons  to  appearbefore  him,  that 
all  interests  may  be  protected  (see 
sections  144,  145). 

Cases  have  occurred,  however, 
where  these  sections  have  not  only 
been  very  beneficial,  but  the  powers 
granted  have  been  said  to  have  been 
too  limited.  For  example,  it  has 
often  happened  that  a  contractor 
(say  for  taking  out  timber,  railway 
ties,  &c. )  has  employed  a  number 
of  men  and  has  failed  to  pay  them, 
although  he  has  received  large 
advances  on  his  timber,  ttc.  The 
contractor  absconds,  leaving  little, 
if  any,  chattel  property.  His 
workmen  garnish  the  money  still 
due  to  their  employer  in  the  hands 
of  the  person  by  whom  the  con- 
tractor was  engaged,  but  lind  a 
difficulty  in  serving  the  latter.  In 
the  meantime,  possibly,  the  gar- 
nishee pays  the  balance  due  the 
debtor  into  Court.  The  creditors 
cannot  obtain  judgment,  as  the 
debtor  has  not  been  served  or  for 
some  other  cause,  and  the  money 
remains  in  Court  waiting  for  them, 
until  judgment  shall  have  been 
obtained,  unless,  what  is  a  most 
rare  thing  in  j)i'actice,  the  Judge 
should  order  it  to  be  paid  out  to 
them,  construing  this  section  as  an 
authority  for  that  purpose  ;  for  if 
he  may  order  the  garnishee  to  pay 
over  to  the  primary  creditor  before 
judgment  is  given  against  the 
•primary  debtor,  he  has,  it  is  ap- 
prehended, a  like  power  to  order 
money  paid  in  by  the  garnishee  to 
be  paid  out  to  the  primary  creditor. 
Rule  58  is  not  intended  as  an  au- 
thority to  the  Judge  to  order  the 
garnishee  to  pay  over  direct  to  the 
primary  creditor  (although  there 
is  in  it  an  implied  authority  for 
that  purpose),  but  simply  to  pre- 
vent the  garnishee  exercising  the 


right  to  do  so,  as  given  by  this 
section.  If  the  Judge  can  do  the 
one  he  can  do  the  other,  inasmuch 
as  the  primary  debtor  is  affected 
alike  by  either  course. 

By  an  order  to  pay  over  direct 
to  the  primary  creditor,  the  gar- 
nishee is  not  more  protected  than 
by  an  order  to  pay  into  Court ;  and 
the  primary  debtor's  interests  are 
no  better  protected  should  the  debt 
due  him  from  the  garnishee  reach 
the  primary  creditor's  hands  by  a 
directinstead  of  anindirectmethod. 

The  best  and  safest  course  will 
be  for  the  garnishee  to  pay  the 
money  into  Court  (if  liable  to  do 
so),  and  then  the  Judge  has  ample 
powers  under  Kule  55,  which  au- 
thorizes liim  to  order  the  service  to 
be  substitutional,  or  "in  such  other 
manner  "  as  he  may  direct.  If  ser- 
vice on  some  relative  of  the  primary 
debtor's  family  is  not  possible, 
mailing  a  registered  letter  contain- 
ing a  copy  of  the  process  to  his  last 
known  address  may  perhaps  pro- 
voke a  reply  from  him  in  some  way. 
Failing  these,  the  Judge  might 
think  fit  to  order  him  to  be  served 
by  inihlicatioii^  analogous  to  the 
practice  in  Chancery  (see  Rule  55). 
Possibly  a  special  application  un- 
der section  143  might  meet  some 
of  the  difficulties  that  might  arise. 

And  here  it  may  be  remarked 
that  as  the  General  Rules  in  some 
things  contract  and  limit,  in  others 
amplify  and  enlarge,  and  in  many 
explain  and  make  practicable  the 
sections  of  the  Act  now  treated  of, 
it  would  have  been  a  boon  to  all 
concerned  had  a  new  Act  been 
passed  before  revision,  consolidat- 
ing and  simplifying  the  whole  law 
on  the  subject. 

See  section  141. 
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General  Provisions. 

136-  In  all  cases  under  this  Act,  and  whether  ah  parties  inter- 
the  claim  of  the  primary  creditor  is  or  is  not  a  cause,  &c. 
judgment,  the  primary  debtor,  the  garnishee^ 
and  all  other  parties  in  any  way  interested  in, 
or  to  be  affected  by,  the  proceeding,  shall  be 
entitled  to  set  up  any  defence,  as  between-  the 
primary  creditor  and  the  primary  debtor,  which 
the  latter  would  be  entitled  to  set  up  in  an 
ordinary  suit,  and  also  any  such  defence  as 
between  the  garnishee  and  the  primary  debtor, 
and  may  also  show  any  other  just  cause  why  the 
debt  sought  to  be  garnished  should  not  be  paid 
over  or  applied  in  or  towards  the  satisfaction  of 
the  claim  of  the  primary  creditor,  (a) 


(a)  A  somewhat  similar  provi- 
sion is  made  by  Rule  36,  in  the 
case  of  several  attaching  creditors 
against  an  absconding  debtor. 

This  section  affonls,  to  a  certain 
extent,  a  safeguard  against  fraud 
on  the  part  of  a  primary  creditor 
who,  having  got  the  primary  debtor 
out  of  the  way,  may  proceed  on  a 
claim  which  has  no  foundation  at 
all,  or  is  largely  in  excess  of  that 
justly  due.  As  a  general  thing,  the 
Judge  is  satistied  with  the  evidence 
of  the  primary  creditor  to  establish 
the  mcjficient  ^^roo/"  required  by  sec- 
tion 135.  If  any  doubt  is  raised 
owing  to  some  third  party  appear- 
ing under  this  section,  he  is  at 
liberty  to  require  further  proof. 

Collusion  between  a  primary 
creditor  and  primary  debtor,  as 
well  as  between  either  of  them  and 
the  garnishee,  is  under  this  section 
made  less  likely,  as  being  open  to 
judicial  investigation. 

In  the  case  of  a  primary  debtor  ab- 
sconding, leaving  large  liabilities, 

9 


it  gives  an  opportunity  to  subse- 
quent primary  creditors  to  disprove 
altogether  or  to  reduce  the  claim  of 
the  first  and  each  successive  one, 
thus  increasing  their  own  chances 
of  obtaining  a  share.  For  in  the 
case  of  several  primary  creditors 
they  rank,  as  we  have  seen,  accord- 
ing to  their  priority  ;  while  attach- 
ing creditors  (proceeding  under  sec- 
tion 190)  share  ratably  (see  section 
197). 

It  might  be  well  to  consider  what 
would  be  the  result  were  one  or 
more  creditors  to  proceed  by  at- 
tachment under  section  1 90,  after 
another  had  commenced  proceed- 
ings under  the  garnishee  clauses, 
and  the  garnishee  were  to  pay  the 
money  into  Court.  There  would 
be  no  difficulty  on  the  part  of  the 
attaching  creditors  in  obtaining 
judgment,  while  the  primary  cred- 
itor might  be  unable  to  do  so.  Of 
course,  if  there  was  more  than, 
enough  in  Court  to  satisfy  the  pri- 
mary creditor's  claim,  the  residue- 
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Notice  of  Stat- 
utory defence. 


Service  of 
summons  on 
garnishee  to 


2.  Notice  of  any  statutory  defence  shall  be 
given  to  the  primary  creditor  at  the  time  and 
in  the  manner  required  in  respect  to  such  notice 
in  ordinary  cases,  (b)     32  V.,  c.  23,  s.  8. 

137-  (c)  In  all  cases  under  this  Act  (except 
where  an   attaching   order    has   been    served. 


would  be  liable  to  Seizure  by  the 
bailiff  (under  the  direction  of  the 
Court,  if  necessary),  to  go  towards 
the  attaching  creditor's  judgments ; 
but  if  the  assets  were  not  sufficient 
to  satisfy  all,  the  greater  part  of  the 
money  might  thus  be  locked  up  to 
await  the  time  when  the  primary 
creditor  should  obtain  judgment  ; 
and  the  Judge  might  require  per- 
sonal service  on  the  primary  debt- 
or. Would  the  primary  cieditor 
consent  to  share  ratably  with  the 
rest,  if  the  Judge  ordered  service 
in  his  case  to  be  effected  in  a  simi- 
lar way  to  that  upon  which  the 
attaching  creditors  obtained  judg- 
ment ? 

(6)  See  section  92,  and  Paile  128. 
That  is,  such  a  notice  as  the  primary 
debtor  would  be  entitled  to  set 
uj),  and  w^hich  he  oiighf  to  setup  in 
writing,  if  he  would  take  advantage 
of  it  at  the  trial.  Any  statutory 
defence  that  the  garnishee  might 
have  against  the  primary  debtor 
must  also  be  given  in  this  way  if 
set  up  by  any  third  party.  There 
appears  to  be  nothing  to  reqiiire  a 
garnishee  to  file  any  such  notice  of 
defence,  denial  of  indebtedness,  or 
admission  of  liability  as  against 
the  primary  debtor.  It  would  have 
been  well  had  there  been  such  a 
requirement  made.  In  the  absence 
of  any  admission  of  liability  or 
payment  of  money  into  Court,  the 
primary  creditor  may  fairly  assume 
rthat  there  is  a  denial  of  indebted- 
ness, and  come  prepared  to  prove 
it     In  suck  a  case,  where  the  gar- 


nishee does  not  dispute  his  lia- 
bility at  the  trial,  it  would  be  for 
the  Judge  to  consider  who  should 
pay  the  costs  thus  occasioned. 
Should  there  be  no  defence  by  the 
garnishee,  could  they  be  fairly 
charged  against  the  primary  debt- 
or ?  Under  section  1S9  it  might 
be  argued  that  the  garnishee  is  not 
liable  for  them,  as  he  did  not  set 
up  any  defence.  But  does  he  not 
occasion  the  very  same  costs  as  if 
he  had  set  up  an  untenable  defence? 
A  defendant's  neglect  to  file  an  ad- 
mission, in  the  case  of  an  ordinary 
summons,  makes  him  liable  to  the 
costs  the  plaintiff  is  put  to  in  prov- 
ing his  case  at  theti'ial,  even  though 
the  defendant  makes  no  defence. 
Why  should  not  the  same  penalty 
be  imposed  on  the  garnishee,  who 
is  in  reality  the  defendant  in  a  suit, 
the  primary  debtor  being  the  (nom- 
inal) plaintiff?  It  would  save  delay 
and  expense  if  the  garnishee  were 
in  all  cases  compelled  to  file  a  state- 
ment of  some  sort,  as  to  how  lie  and 
the  primary  debtor  stood  towards 
each  other,  in  lieu  of  or  in  addition 
to  the  set-off"  or  statutable  defence 
the  summons  calls  upon  him  to 
make  (see  Forms  43  and  44). 

(c)  Under  Kule  52  the  warning  to 
the  garnishee  (Form  42)  is  to  be 
endorsed  on  the  summons  (Forms 
43  and  44),  as  well  as  on  the  attach- 
ing order.  This  warning  however, 
is  not  referred  to  at  the  foot  of 
Forms  43  and  44,  as  it  should  have 
been. 
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alreidy  provided  for)  (d)  service  of  the  sum- bind  debt  uh- 
inons  on  the  garnishee  shall  have  the  effect  of 
attaching  and  binding  in  his  hands  (subject  to 
the  rights  of  other  parties)  (e)  the  debt  sought 
to  be  garnished,  from  the  time  of  such  service 
until  a  final  decision  made  on  the  hearing  of 
such  summons  ;  and  any  payment  of  such  debt 
by  the  garnishee  during  such  period,  to  any 
one  other  than  the  primary  creditor,  (/)  or 
into  Court  for  satisfying  his  claim  shall,  to  the 
extent  of  such  claim,  be  void,  and  the  garnishee 
shall  be  liable  to  pay  the  same  again  to  the  ex- 
tent of  such  claim,  (g)  to  satisfy  the  same,  unless 
the  Judge  otherwise  orders,  (h)  32  V.,  c.  23,  s.  9. 

138-  If  judgment  be  given  for  the  primary  and  after 
c  ''"  against  the  garnishee,  the  debt  gar- 
nished shall,  unless  the  Judge  otherwise  orders, 
continue  bound  in  the  hands  of  the  garnishee  {i) 
to  satisfy  the  claim  of  the  primary  creditor  ■ 
and  payment  in  such  case  by  the  garnishee  of 

{(l)  See  section  128.  {<j)  That  is,  provided  the  claim 

(e)  This  appears  to  refer  to  pro-  '^^^^  ««*  exceed  the  amount  so  paid 

ceedings  authorized  by  section  142.  to  any  other  person. 

The  "rights  of  other  parties,  "how-  (/<)  Which   he  would  do,   if  it 

ever,    cannot  affect   moneys  thus  turned  out  that  nothing  was  due 

bound  by  service  of  a  summons  in  from   the   primary  debtor  to   the 

anyway.   Theserights  will  (if  they  primary  creditor,  or  that  nothing 

have  been  properly  brought  before  was  rightly  due  from  the  garnishee 

the  Court)  be  adjudicated  upon  at  to  the  primary  debtor, 

or  before  the  final  decision  ;   and  (/)  Section  135  (as  qualified  by 

nothing   but   an    order   from   the  jJule  58)  alreadv  provides  that  if 

Judge  can  undo  the  effect  of  the  judgment   be    given    against   the 

service  of  the  garnishee  summons,  garnishee,  he  shall  pay  the  amount 

An  application  for   that   purpose  jy^  into  Court,  or  in  default  that 

may,  however,  be  made  at  any  time  execution  may  issue  against  him. 

(see  section  142).  Tj^j^  section,  therefore,  effects  no- 

(/)  As   already  observed,   pay-  tiling  more  than  that  does.   It  does 

ment  "during  such  period  "  to  the  not  afford  any  stronger  hold  ou  the 

primary  creditor  is  forbidden,  ex-  garnishee, 
•cept  as  provided  for  by  Rule  58. 
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such  debt  to  the  extent  of  such  claim,  either 
into  Court  or  to  the  primary  creditor,  {j)  shall^ 
to  that  extent,  be  a  discharge  to  the  garnishee, 
as  between  him  and  the  primary  debtor :  and 
any  payment  thereof,  otherwise  than  last  afore- 
said, except  by  leave  of  the  Judge,  shall  be 
void ;  and  the  garnishee  in  such  case  shall  be 
liable  to  pay  the  same  again  (Jc)  to  satisfy  the 
claim  of  the  primary  creditor.  32  V.,  c.  23,  s.  10, 

Costs.  139.  The  garnishee   shall  not  be  liable  for 

the  costs  of  the  proceeding,  (l)  unless  and  in  so 
far  only  as  occasioned  by  setting  up  a  defence 

See  Ruled.  which  he  knew,  or  ought  to  have  known,  was 
untenable ;  and,  subject  to  this  provision,  the 
costs  of  all  parties  shall  be  in  the  discretion  of 
the  Judge,  (m)     32  V.,  c.  23,  s.  11. 

[j)  See  note  (/)  to  last  section.         make  the  primary  creditor  pay  for 
n\-n       ■  ^    1   -1.    T  ^       x  i        recoverino;  money  due  himself,  or 

(k)  Provided  It   did  not  exceed        ^^  ^^^^^  ^-^^  costs  recoverable  f;om 

or's  cS                  ^'''"'^'^  """  *^«  primary  debtor,  who  may  be  as- 

sumed,  under  such  circumstances, 

(Z)  See  section  136  (2),  note  (6).  to  be  execution  proof. 

Thegarnisheeisliable,  byKule  61,  jf  the  amount    coming  to  the 

to  the  costs  of  execution  and  bailiff's  primary  debtor  from  the  garnishee 

fees,  should  the  primary  creditor  is  sufficient  to  pay  the  whole  debt 

be  obliged  to  issue  execution  against  and  costs,  it  is  but  reasonable  that 

^ini-  the   primary    creditor    should   be 

{7n)  There   is  some  diversity  of  allowed   all   taxable   costs  he  has 

practice  amongst  the  Judges,  as  to  been  put  to  in  the  matter.     If  it 

the  costs   incurred   by  a   primary  be  a  case  after  judgment,  it  is  the 

creditor  in  garnishing  a  debt  which  non-payment  of  the  judgment  by 

exceeds  in  amount  the  sum  neces-  the  debtor  that  makes  the  subse- 

sary  to  cover  both  such  costs  and  quent  proceedings  necessary  ;  and 

the  amount  remaining  unsatisfied  the  primary  creditor  should  not  be 

on  the  judgment   when  garnishee  put  to  any  expense  in  taking  these 

process  is  sued  out.    It  would  seem  proceedings,    any   more    than    he 

reasonable  in  such  case  that  these  would  for   the  costs   and  fees   in- 

costs  should  be  paid  out  of  the  gar-  curred  in  enforcing  a  writ  of  exe- 

nished   fund;  this   takes  nothing  cution. 

from  the  garnishee,  as  he  still  owes  If  it  is  a  case  before  judgment,  the 

a  balance  to  the  primary  debtor,  and  primary  creditor  would  be  entitled 

it  would  be  unreasonable  either  to  to  be  kept  free  from  any  costs,  if 
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140.  Judji^ment   shall   not   be   given   either  summons  and 

^       _  ,  memorandum  of 

against  the   primary  debtor  or  the   garnishee  particulars  filed, 
until  the  said  summons  and  memorandum,  with 

such  costs  in  the  Superior  Courts. 
But  we  have  to  deal  with  the  words 
of  the  present  Act ;  and  by  reduc- 
ing the  question  to  a  legal  issue,  it 
comes  down  to  what  is  the  meaning 
of  the  words  "  extent  unsatisfied 
on  such  judgment,"  sec.  128,  and 
"claim"  in  sec.  138.  As  between 
the  primary  debtor  and  the  gar- 
nishee, there  is  no  discharge  to  the 
latter  on  his  paying  the  primary 
creditor  beyond  such  sum  as  is  re- 
presented by  those  words,  and  these 
words  clearly  do  not  include  costs: 
ergo,  there  can  be  no  costs  allowed. 

It  is  no  uncommon  thing  for  a 
garnishee,  when  served  with  an 
attaching  order  or  a  garnishee 
summons,  to  pay  into  Court  the 
"amount  unsatisfied,"  which  he 
finds  out  from  the  document  served 
on  him.  A  primary  creditor  is 
usually  content  with  this,  and  ap- 
plies to  have  the  money  paid  out 
of  Court.  As  nothing  has  been 
paid  by  the  garnishee  towards  the 
costs  of  these  last  proceedings,  it 
seems  as  though  the  creditor  must 
pay  thera  himself.  It  is  clear  he 
cannot  come  on  the  primary  debtor, 
as  the  "amount  unsatisfied"  on  the 
judgment  against  him,  as  declared 
in  the  primary  creditor's  own  sum- 
mons, has  been  paid  by  the  primary 
debtor's  debtor  (the  garnishee)  for 
him. 

A  garnishee  has  no  right  to  any 
costs  for  attending  at  the  hearing 
of  the  case,  unless  it  was  necessary 
for  him  to  appear.  If  it  was  simply 
to  admit  the  debt,  he  could  have 
done  so  by  notice  to  the  clerk. 
Where,  however,  he  does  not  owe 
sufficient  to  pay  the  primary  credit- 
or's claim,  or  where  the  debt  is  not 
yet  due,  he  is  warranted  in  attend- 
ing to  see  that  no  imnroper  advan- 
tage is  taken  of  his  aWnce, 


there  was  a  fund  to  pay  tliem  out 
of,  provided  he  had  acted  in  good 
faith  througliout,  and  that  his  acts 
•were  such,  and  such  only,  as  were 
necessary  for  his  own  protection. 

So  much  for  what  seems  to  be  the 
most  reasonable  view  of  the  matter; 
but  there  are  many  unreasonable 
things  in  these  garnishee  clauses 
which  are  ver}'^  loosely  drawn,  so 
much  so  as  to  be  almost  unworka- 
ible,  were  it  not  for  the  rules  passed 
by  the  Judges.  On  the  question  un- 
der discussion  a  number  of  Judges 
hold  that  whatever  may  be  said  as 
to  what  ought  to  be  the  construc- 
tion, by  the  jjeculiar  wording  of 
sectiou.s  128.  120,  135,  137  and  138, 
the  debt  only  and  not  the  costs  are 
secured  to  the  primary  creditor; 
and  that  for  the  payment  of  that 
onbi  is  there  a  discharge  to  the  gar- 
nishee, and  a  legal  attachment  of 
the  debts  due  by  him  to  the  pri- 
mary debtor.  A  critical  examina- 
tion of  these  sections  gives  much 
force  to  this  view. 

The  only  provision  for  costs  is 
that  set  forth  in  this  section.  The 
first  part  of  it  provides  that  the 
garnishee  .shall  not  be  liable  for 
costs  of  the  proceedings  (either  out 
of  the  debt  due  by  him  to  the  pri- 
mary creditor  or  otherwise,  if  the 
latter  view  is  correct)  unless  he 
has  needles.sly  set  up  a  defence 
which  is  untenable,  and  then,  as  a 
matter  of  course,  the  Judge  would 
order  him  to  pay  the  costs  he  had 
occasioned  by  his  defence  out  of 
his  own  pocket;  and,  subject  to  that 
provision,  the  costs  of  all  the  paities 
are  in  the  discretion  of  the  Judge. 

The  only  cases  on  this  question 
of  costs  are  Bank  of  Montreal  v. 
Yarrington,  3  U.  C.  L.  J.  185,  and 
Evans  v.  Evans,  1  C  L.  J.  19,  51. 
Their  result  is  in  favour  of  allowing 
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See  Rules  53,  Ac.  ail  affidavit  of  the  due  service  {n)  of  both  on  the 
proper  parties,  are  filed,  unless  the  Judge  for 
special  reasons  orders  otherwise.  32  V.,  c.  28, 
s.  12. 

141.  No  execution  shall  in  any  case  issue  to 
levy  the  money  owing  from  any  garnishee  until 
and  so  far  only  as  such  money  has  become  fully 
due.  (o)     32  v.,  c.  23,  s.  13. 

142.  Any  party  entitled  to  or  interested  in 
any  money  or  debt  attached  or  bound  in  the 
hands  of  the  garnishee  by  a  proceeding  under 
this  Act,  may,  at  any  time  before  actual  pay- 
ment thereof  by  the  garnishee,  apply  to  the 


No  execution  till 
garnishee's  debt 
due. 


Application  to 
discharge  debt 
from  attach- 
ment. 


{n)  It  would  be  difficult  to  lay- 
down  any  particular  state  of  facts 
which  would  show  the  application 
of  this  section.  As  a  general  thing, 
nothing  can  be  done  till  the  sum- 
mons and  other  papers  which  form 
the  record  are  before  the  Court.  It 
sometimes  happens  that  though  a 
party  has  been  served,  the  sum- 
mons is  not  returned  in  time  from 
a  '* foreign"  Court.  Though  this 
should  be  so,  if  the  party  served 
appears,  there  seems  no  good  reason 
why  the  case  should  not  be  gone 
into  if  the  claim  is  before  the  Court, 
and  is  not  disputed  as  being  the 
one  annexed  to  the  summons.  The 
'*fZ«6  service"  is  either  that  upon 
the  parties  named  in  the  summons, 
or  that  upon  some  other  parties, 
or  in  some  other  way  as  directed  by 
the  Judge  or  allowed  by  him  at  the 
trial ;  and  it  must  be  made  in 
accordance  with  the  mode  laid 
down  by  section  70  and  following 
sections,  and  by  Rule  53. 

The  probable  purpose  of  this  sec- 
tion is  that  the  garnishee  may  be 
safe  and  have  the  record  to  refer 
to,  so  that  he  may  show  his  dis- 
charge from  the  debt  by  operation 


of  law,  not  having  a  receipt  from 
the  primary  debtor. 

(o)  This  section  limits,  as  being 
a  more  express  enactment,  the  dis- 
cretion allowed  to  the  Judge  by  the 
latter  part  of  section  135,  The 
wording  of  that  section  ( which  re- 
lates to  cases  where  the  ]>vimary 
creditor's  claim  is  not  a  judgment) 
might  well  on  this  point  have  fol- 
lowed that  of  section  132  ;  which 
is,  as  to  the  cases  it  applies  to,  very 
similar  to  the  present  section. 

This  section  provides  against  any 
injustice  to  the  garnishee.  The 
garnishee  is  not  to  be  allowed  to 
suffer  injustice  or  inconvenience, 
or  have  his  original  liability  as  to 
time  of  payment  changed  by  the 
circumstance  of  the  debt  being  at- 
tached. 

If  the  amount  found  due  by  the 
garnishee  should  be  payable  by  in- 
stalments, it  will  be  necessary  that 
the  judgment  and  the  entry  of  it 
in  the  Procedure  Book  should  con- 
form to  this  fact,  and  state  when 
the  amounts  are  severally  to  be 
paid  ;  otherwise  there  might  be 
some  trouble  in  issuing  more  thaa 
one  execution  upon  it. 
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Judge  for  an  order  (which  the  Judge  is  hereby 
authorized  to  make)  to  the  effect  that  such 
money  or  debt  be  discharged  from  the  claim  see  Ruu  sv. 
of  the  primary  creditor  ;  and  thenceforth  such 
money  or  debt  shall  cease  to  be  attached  or 
bound  for  such  claim  ;  and  such  an  application 
and  such  an  order  may  also  be  made,  if  the 
Judge  thinks  lit,  after  such  money  or  debt  has 
been  paid  over  by  tlie  garnisliee,  in  which  case 
all  parties  shall  be  remitted  to  their  original 
rights  in  respect  thereto,  except  as  against  the 
garnishee  having  already  paid  such  debt  or 
money,  whose  payment  shall  not  be  affected 
thereby,  but  shall  be  and  remain  an  effectual 
discharge  to  him.  (p)     32  V.,  c.  23,  s.  14. 

143.  {q)  If  the  Judge,  on  the  hearing  of  any  security  from 
summons  under  this  Act,  or  on  special  appli- 


primary  creditor 


{p)  This  is  intended  to  guard 
against  some  of  the  difficulties 
which  would  otherwise  arise  from 
the  large  powers  given  under  sec- 
tion 135  (see  note  thereto). 

Rule  59  provides  for  the  mode 
of  making  this  application,  and 
gives  additional  protection  to  the 
primary  debtor  by  enabling  him  to 
caU  upon  the  primary  creditor  to 
show  cause  why  he  should  not  pay 
over  the  money  to  him.  The  rule 
is  so  worded  as  to  embrace  not  only 
these  parties,  but  any  other  per- 
son who  may  be  interested  for  or 
through  them,  or  otherwise  be  en- 
titled to  apply  for  relief,  or  be 
liable  to  repay  the  money  paid  to 
him  according  to  the  circumstances 
of  each  particular  case. 

This  section  is  a  very  beneficial 
one,  inasmuch  as  it  does  away  with 
the  necessity  of  waiting  till  the  re- 
gular sittmors  of  the  Court,  until 
which  time  the  money  must  other- 


wise remain  tied  up.  A  man  whose 
wages  may  be  attached,  on  which 
the  support  of  his  family  depends, 
has  thus  an  opportunity  of  at  once 
testing  the  primary  creditor's  right 
to  take  such  a  step.  The  applica- 
tion will,  by  Rule  59,  be  by  sum- 
mions,  and  would  be  similar  to  or- 
dinary chamber  applications  in  the 
higher  Courts.  It  would  call  on 
all  the  other  parties  to  the  proceed- 
ings to  show  cause.  If  the  applica- 
tion were  made»after  the  garnishee 
had  paid  over  the  money  to  the 
primary  creditor,  it  would  be  use- 
less to  call  upon  him  any  further, 
as  l)y  such  payment  he  has  been 
eflFectually  discharged,  unless  in- 
deed he  has  done  so  without  an 
order  from  the  Judge. 

{q)  This  section  is  of  the  same 
intent  as  the  previous  one,  viz.: 
the  protection  of  the  i)rimary  debtor 
(see  note  thereto,  and  note  to  sec. 
135). 
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Rule  60  and 
Form  kl. 


See  Rule  60 
4ind  Form  /t?. 


Cases  of  adverse 
claims. 


cation  for  the  purpose,  thinks  proper,  he  may, 
before  giving  judgment  against  the  garnishee, 
or  at  any  time  before  actual  payment  by  the 
garnishee,  order  such  security  to  be  given  as 
may  be  approved  by  himself  (r)  or  the  Clerk, 
by  or  on  behalf  of  the  primary  creditor,  for  the 
repayment  into  Court  to  abide  the  Judge's  order> 
in  case  a  Judge's  order  is  made  for  such  repay- 
ment ; 

2.  Such  bond  shall  be  to  the  Clerk  by  his 
name  of  office,  and  shall  enure  for  the  benefit  o^ 
all  parties  interested  in  or  entitled  to  the  money, 
and  may  by  order  of  the  Judge,  and  on  such 
terms  as  to  indemnity  against  costs  and  other- 
wise as  he  may  impose,  be  sued  in  the  name  of 
the  Clerk  of  the  Court  for  the  time  being,  for 
the  benefit  of  the  party  entitled,  (s)  32  V.,  c. 
23,  s.  15  (1). 

144.  In  case  any  one  other  than  the  primary 
creditor  or  primary  debtor  claims  to  be  entitled 
to  the  debt  owing  from  the  garnishee,  by  as- 
signment thereof  or  otherwise,  (t)  the  Judge* 


(r)  Eule  60  declares  that  this 
bond  shall  be  approved  of  by  the 
clerk. 

(s)  For  further  particulars  as  to 
this  bond,  see  Rule  60.  It  is  pre- 
sumed that  suit  would  be  ordered 
to  be  brought  on  it  in  the  Court  of 
which  the  obligee  is  the  clerk,  sec- 
tion 65  to  the  contrary  notwith- 
standing, inasmuch  as  the  suit 
would  be  brought  "in  the  name  of 
the  clerk"  and  not  by  the  clerk. 
By  section  207,  however,  leave  is 
given  to  sue  on  any  bond  given  in 
the  course  of  any  proceeding  under 
this  Act  in  any  Division  Court  of 


the  county  in  which  the  bond  was 
executed,  and  that  no  matter  how 
large  the  penalty  in  it  may  be. 
The  person  beneficially  entitled 
would  have  to  apply  for  an  order 
for  the  delivery  up  of  the  bond  to 
him,  when  it  is  likely  the  Judge 
would  direct  in  what  Court  it 
should  be  sued,  having  in  view  the 
lessening  of  the  costs  as  much  as 
possible. 

(0  In  the  case  of  an  as.signraent 
of  the  debt  to  a  third  party,  if  the 
assignee  has  not  given  notice  of  it 
to  the  garnishee  before  the  money 
has  been  paid  into  Court  by  him. 
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when  adjudicating  in  any  of  the  cases  afore- 
said, or  by  calling  the  proper  parties  before 
him  by  summons  for  the  purpose,  may  inquire 
into  and  decide  upon  such  claim,  and  may 
allow  or  give  effect  to  it,  or  may  hold  it  void 
■as  against  the  primary  creditor  for  being  a 
fraud  upon  creditors,  or  otherwise,  as  the  jus- 
tice of  the  case  may  require,  (w)  and  for  such 
purpose  he  may  require  the  attendance  of 
such  parties  and  such  w^itnesses  (their  con- 
duct money  being  first  paid)  as  he  may  think 
necessary,  (v)     32  V.,  c.  23,  s.  15  (2). 

145.  The  Judt'e  may  postpone,  or  adjourn  Judge  may  post- 
from  time  to  time,  the  hearing  and  other  pro-  proceedings, 
ceedings  in  all  garnishee  cases,  to  allow  time 


he  would  be  obliged  to  file  a  notice 
of  claim  with  the  Clerk,  or  appear 
at  the  hearing  and  set  up  his  claim. 
The  former  is  the  safest  mode, 
aa  a  subsequent  assignee  or  other 
claimant  might,  before  the  Court 
sat,  make  an  application  under 
this  section,  and  procure  an  ad- 
judication in  his  own  favour,  or 
under  section  142,  with  a  view  to 
having  the  attaching  order  dis- 
charged. 

{u)  The  powers  here  given,  to- 
gether with  the  course  of  action 
laid  down  for  them  in  section  54, 
confer  upon  Judges  as  full  and 
ample  powers,  both  legal  and  equit- 
able, of  dealing  with  all  cases  com- 
ing before  them  under  this  Act,  as 
it  is  possible  to  conceive.  It  has 
been  said  in  an  earlier  page  that 
while  in  cases  coming  under  these 
garnishee  clauses,  claims  between 
the  garnishee  and  primary  debtor 
may  be  inquired  into  no  matter  how 
large  the  amount  involved  may  be, 
yet  as  soon  as  an  indebtedness  is 
shown  sufficient  to  satisfy  the  claim 


of  the  primary  creditor,  further  iu- 
quirj-  should  cease.  It  would  thus 
seem  as  though  the  Court  was  in 
reality  only  dealing  with  an  amount 
within  its  jurisdiction  ;  but  to  give 
effect  to  such  an  adjudication,  it 
may  be  necessary  to  exercise  powers 
which  are  generally  considered  to 
be  only  within  the  jurisdiction  of 
the  Court  of  Chancery.  There  have 
been  <\ases  in  which  the  magnitude 
of  the  claims  at  stake  was  so  great, 
that  the  Judge  either  refused  to 
proceed  further  with  the  inquiry, 
or  suggested  the  propriety  of  filing 
a  bill  in  Chancery,  in  order  that 
the  case  might  receive  that  full 
consideration  which  its  importance 
merited. 

(f)  It  will  not  generally  appear 
what  persons  are  interested  other 
than  the  primary  creditor,  debtor 
and  garnishee,  until  after  the  gar- 
nishing process  has  come  before  the 
Judge.  The  next  section  enables 
him  to  take  the  necessary  steps  to 
bring  all  parties  properly  before 
him. 
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for  giving  omitted  notices  of  defence,  or  to  pro- 
duce further  evidence,  or  for  any  other  pur- 
pose;  (i^;)  and  may  require  service  on,  and 
notice  to,  other  or  additional  parties,  and  may 
prescribe  and  devise  forms  for  any  proce  eding, 
and  may  amend  all  summonses,  memoranda, 
claims,  accounts,  notices  and  other  papers  and 
proceedings,  and  copies  thereof,  as  justic  e  may 
require,  (x)     32  V.,  c.  23,  s.  16. 


(vj)  Great  hardship  may  often 
result  to  a  primary  debtor,  whose 
wages  are  tied  up  for  several 
months,  while  a  garnishee,  either 
from  negligence  in  giving  the  pro- 
per notice  of  defence,  or  with  the 
object  of  getting  longer  time,  ob- 
tains a  postponement  of  the  trial 
till  a  later  sitting.  No  doubt,  the 
moment  wages  are  attached,  the 
Judge,  on  an  application  under  sec- 
tion 142,  would  discharge  the  at- 
tachment, except  as  to  any  excess 
over  |25  ;  but  it  would  have  to  le 
established  to  the  satisfaction  of 
the  Judge,  and  on  notice  to  the 
primary  creditor,  that  the  debt  due 
by  the  garnishee  is  for  wages  or 
salary  exempted  under  sec.  125. 

(x)  This  section  received  a  liberal 
interpretation  in  the  case  of  Mc- 
Lean v.  McLeod,  5  Prac.  E,  467. 
On  the  9th  October,  judgment  was 
given  (apparently  by  default)  for 
the  primary  creditor  against  the 
primary  debtor ;  and  the  garnishee 
being  adjudged  indebted  to  the  lat- 
ter, was  ordered  to  pay  to  the  form- 
er an  amount  sufficient  to  (over 
his  claim.  On  the  26th  of  October 
the  garnishee  applied  to  set  aside 
the  judgment  against  him,  filing 
affidavits  showing  merits,  and  ac- 
counting for  the  delay  in  his  appli- 
cation. The  next  day  the  Judge 
granted  the  application.  The  pri- 
mary creditor  thereupon  applied 


for  a  writ  to  prohibit  the  Judge 
from  giving  effect  to  this  order,  or 
preventing  him  from  enforcing  his 
execution,  on  the  ground  that  the 
Judge  had  no  power  to  make  such 
order,  and  that  it  was  in  effect 
granting  a  new  trial  which  had  not 
been  applied  for  within  fourteen 
days,  as  required  by  section  107. 
Hagarty,  C.  J,  C,  P.,  however, 
declined  to  interfere.  He  thought 
that  the  whole  tenor  of  the  statute 
which  gave  power  of  garnishment 
to  Division  Courts  (32  Vict.,  c.  23) 
was  such  as  to  enable  a  Judge  to 
grant  full  measure  of  relief  when 
the  justice  of  the  case  demanded  it ; 
and  that  as  the  Judge  had  juris- 
diction over  the  subject  matter,  he 
was  not  bound  by  a  literal  com- 
pliance with  the  precise  directions 
of  the  Act  in  the  various  stages 
of  the  suit. 

The  above  decision  must  of  course 
be  taken  in  its  connection  with  the 
particular  clauses  of  the  statute  re- 
ferred to,  and  cannot  be  considered 
as  giving  a  Judge  power  to  grant  a 
new  trial  after  the  statutory  time 
when,  in  his  opinion,  justice  would 
seem  to  require  it .  That  he  certain- 
ly could  not  do,  though  this  case 
would  seem  to  be  an  authority  to 
this  extent,  that  under  certain 
circumstances,  when  the  suit  is 
rightly  before  him,  a  Judge  may 
interfere  to  prevent  injustice,  even 
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146.  The   Clerks    of  the   several   Division  Debt  Atuch- 

.^  -     --    -  .       ,,      .  ..  -_  ment  Book. 

Courts  shall  keep  in  their  respective  offices  a 
Debt  Attachment  Book,  according  to  the  form 
prescribed  by  the  General  Kules  or  Orders 
from  time  to  time  in  force  relating  to  Division 
Courts,  (y)  in  which  shall  be  correctly  entered 
the  names  of  parties,  the  dates,  statements, 
amounts  and  other  proceedings  under  this 
Act,  (2)  as  indicated  by  the  said  form,  and 
copies  of  any  entries  made  therein  may  be 
taken  by  any  one  on  application  free  of  charge. 
32  v.,  c.  23,  s.  20. 

ARBITRATION,     (o) 

147.  The  Judge  may,  in  any  case,  with  the  J^dge  may  or- 

-  -       -       '        .  *^  tier  cause  to  be 

consent  ot  both  parties  to  the  suit,  or  of  their 


though  the  party  applying  for  re- 
lief may  not  have  strictly  brought 
himself  within  the  words  of  the 
statute  as  to  time  and  manner  of 
application.  Under  no  circum- 
stances, however,  can  a  new  trial 
be  granted  as  between  primary  cre- 
ditor and  primary  debtor,  ofter  the 
expiration  of  fourteen  days  from 
the  day  of  trial.  But  according  to 
the  case  just  cited,  there  is  nothing 
to  prevent  a  Judge  granting  a  re- 
hearing as  between  the  other  par- 
ties, either  original  or  added,  if  he 
thinks  the  justice  of  the  case  re- 
quires it. 

iy)  Attention  was  called  by  the 
authortoa  defect  in  the  form  given 
by  the  statute  from  which  the  pre- 
sent sectioh  is  taken,  in  that  it  did 
not  provide  a  column  for  the  date 
of  the  service  of  the  summons  or 
order.  This  is  now  remedied  by  the 
form  given  by  the  Judges,  which 
also,  in  accordance  with  Rule  62, 
is  to  show  when  the  attaching  or- 


der or  garnishing  summons  tirst 
issued  (see  Form  6). 

(;:)  The  words  "this  Act"  were 
used  in  the  original  statute,  which 
was  composed  of  little  else  than 
these  garnishee  clauses.  Here,  if 
taken  literally,  they  would  refer  to 
the  whole  of  the  Division  C  nirts 
Act.  In  the  revision  of  thestatutes, 
they  should  have  been  made  to  read 
"  under  sections  123  to  145  of  this 
Act." 

{a)  Suitors  do  not  often  take  ad- 
vantage of  these  provisions,  finding 
generally  that  there  is  more  satis- 
faction in  the  decision  of  an  ex- 
perienced Judge  who  has  power  to 
decide  the  dispute  upon  equitable 
grounds,  than  in  the  award  of  an 
inexperienced  layman,  who,  with 
the  best  intentions,  may  possibly 
make  an  award  that  must  in  the 
end  be  set  aside  by  the  Judge.  In 
matters  of  long  and  complicated 
accounts  which  the  Judge  has  not 
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referred  to  arbi-  agents,  oi'der  the  same,  witli  or  without  other 

tration.  ^ 

matters  in  dispute  between  such  parties  (h)  being 
within  the  jurisdiction  of  the  Court,  to  be  re- 
ferred to  arbitration  to  such  person  or  persons> 
and  in  such  manner  and  on  such  terms  as  he 
thinks  reasonable  and  just.  C.  S.  U.  C,  c.  19, 
s.  109. 

148.  Such  reference  shall  not  be  revocable 
by  either  party,  except  with  the  consent  of  the 
Judge.     C.  S.  U.  C,  c.  19,  s.  110. 
Award  to  be  en-     ^49    The  award  of  the  arbitrator  or  arbitra- 

tered  as  j  udg- 

nient.  j^Q^.g  q^  umpire  (c)  shall  be  entered  as  the  judg- 


Only  revocable 
with  Judge's  as- 
sent. 


time  to  examine,  and  as  to  which 
there  is  in  the  Superior  Courts  a 
provision  for  a  compulsory  refer- 
ence, the  services  of  an  intelligent 
arbitrator  would  be  very  useful.  In 
that  class  of  cases,  and  in  cases 
growing  out  of  family  quarrels, 
when  the  bickerings  and  exposures 
in  open  Court  would  embitter  the 
parties  and  perhaps  alienate  them 
for  life,  the  adjustment  by  arbitra- 
tion may  be  well  resorted  to. 

[h]  There  is  no  express  provision 
for  compulsory  reference  in  the 
Division  Courts  as  in  the  Supe- 
rior Courts,  and  so  reference  to 
arbitration  can  only  be  had  by 
consent  of  parties  ;  unless,  indeed, 
the  Judge  might  feel  himself  war- 
ranted, under  section  244,  in  direct- 
ing a  reference  as  in  the  Superior 
-Courts;  and  it  would  certainly  seem 
more  in  the  interests  of  speedy 
justice  to  suitors  in  the  Division 
Courts  that  long  accounts  should 
be  referred  rather  than  entered  into 
at  the  sittings  of  the  Court  where 
a  number  of  cases  are  to  be  dis- 
posed of.  When  consent  is  once 
given  to  a  reference,  the  appoint- 
ment of  an  arbitrator,  and  the 
terms,  &c.,  belong  to  the  Judge. 


Should  the  reference  be  of  mat- 
ters in  the  suit,  with  other  matters 
m  disjmte,  and  the  arbitrator  found 
the  whole  to  be  beyond  the  juris- 
diction of  the  Court,  he  might, 
without  going  beyond  his  powers, 
enter  upon  the  matters  in  the  suit 
only,  or,  as  some  think,  those  and 
so  much  of  the  other  matters  as 
would,  altogether,  not  exceed  the 
jurisdiction. 

A  form  of  reference  containing 
all  necessary  provisions,  together 
with  full  instructions  to  arbitra- 
tors, taken  from  that  in  use  by  the 
senior  and  junior  Judges  in  the 
county  of  Simcoe,  is  given  in  the 
appendix  of  forms  as  Form  I.  It 
is  very  complete,  and  will  be  found 
very  useful. 

(c)  Form  35  a  gives  a  form  for  the 
appointment  of  an  umpire.  Where 
a  case  is  referred  to  the  award  of 
two  persons,  and  in  case  of  disagree- 
ment, to  the  decision  of  a  third, 
either  as  an  umpire  or  third  arbi- 
trator, the  parties  have  the  right 
to  insist  upon  producing  before  him 
all  the  evidence  given  before  the 
two  arbitrators,  and  to  state  their 
case  once  again  to  him  (7?i  re  Soules 
V.  Morton,  4  Prac.  R.  249).     It  ia 
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ment  in  the  cause,  and  shall  be  as  binding  and  see  Ruu  i5o. 
effectual  as  if  given  by  the   Judge,  {d)     C.  S. 
U.  C.  c.  19,  s.  111. 

150.  The  Judge,  on  application  to  him  within  Judpe  may  set 
fourteen  days  after  the  entry  of  such  award 
may,  if  he  thinks  fit,  set  aside  the  award,  or 
may,  with  the  consent  of  both  parties,  revoke 
the  reference,  and  order  another  reference  to  be 
made  in  the  manner  aforesaid,  {e)  C.  S.  U.  C, 
c.  19,  s.  112. 


therefore  better  either  to  appoint 
one  person,  or.  in  case  it  is  desired 
to  have  the  voice  of  a  majority,  to 
appoint  three  persons  as  arbitra- 
tors, who  will  then  jointly  hear  the 
whole  case  from  the  beginning,  and 
thus  save  time  and  expense.  It  is 
said  that  where  two  arbitrators  dis- 
agree in  some  items,  and  during 
the  investigation  call  in  some  one 
as  an  umpire  to  give  his  opinion, 
and  then  adopt  such  opinion  as 
their  own,  he  need  not  sign  the 
award  {In  re  Cayleyv.  McMulUn,  3 
U.  C.  R.  124).  This  practice,  how- 
ever, is  not  recommended,  as  it 
tends  to  weaken  the  sense  of  re- 
sponsibility on  the  part  of  the  arbi- 
trators to  whom  the  case  has  been 
entrusted. 

The  arbitrator,  or  all  of  them  if 
more  than  one,  must  notify  the  par- 
ties in  wanting  (see  Form  35  b  of 
the  time  and  place  for  proceeding 
on  the  reference  ;  and  in  case  of 
the  absence  of  either  party,  after 
proof  of  service  of  the  appointment, 
which  should  be  personal,  the  hear- 
ing may,  if  the  arbitrator  thinks 
proper,  proceed  in  his  absence. 

Section  95  provides  for  issuing 
summonses  to  witnesses  in  arbitra- 
tion cases.  When  a  suitor  desires 
to  compel  the  attendance  of  a  wit- 
ness, he  should  take  the  arbitrator's 
appointment  to  the  clerk,  who  will 


thereupon  issue  a  summons  to  the 
witness,  which  may  be  as  in  Form 
39. 

The  arbitrator  cannot  enlarge 
the  time  for  making  the  award, 
which  will  be  fixed  by  the  order  of 
reference,  unless  the  latter  gives 
him  power.  But  this  w^ill  generally 
be  provid  ed  for  by  the  Judge,  as  it 
often  prevents  a  waste  of  time  and 
the  expense  of  a  fresh  arbitration. 
The  enlargement  should  be  endors- 
ed on  the  award  as  provided  in 
Form  35  c. 

The  award  is  considered  as  piib- 
lished  when  the  arbitrator  has 
given  notice  to  both  parties  of  its 
having  been  made,  and  ready  for 
delivery.  After  execution  of  the 
award,  it  cannot  be  altered  in  any 
material  part  {Helps  v.  Rohlin,  t) 
C.  P.  52). 

The  award  when  endorsed  on 
the  order  may  be  in  form  provided 
(Form  36),  and  is  to  be  completed 
by  an  affidavit  of  "caption,"  or  ex- 
ecution and  publication,  which  may 
be  as  in  Form  109. 

id)  See  Kule  150  and  form  of 
minute  of  judgment  in  Procedure 
Book  (No.  55),  under  Rule  149. 

{e)  An  award  may  be  defective 
or  bad  in  various  ways.  Accord- 
ing to  the  practice  in  the  Sunerior 
Courts,  awards  may  be  set  aside  and 


142  THE  DIVISION  COURTS  ACT.  [Sec.  151. 

Arbitrators  may      151.  Aiiv  of  such  arbitrators  may  administer 

also  administer  "  ^  ^ 

.oaths.  an  oath  or  affirmation  to  tlie  parties,  and  to  all 

other   persons   examined  before  such  arbitra- 
tor. (/).     C.  S.  U.  C.,c.  19,  s.  113. 

CONFESSIONS   OF  DEBT. 

Clerks  and  Bail-      152.  Anv  Bailiff  or  Clerk,  before  or  after  suit 

iffs  may  take  *'  ' 

confessions.  commenced,  may  take  a  confession  or  acknow- 
ledgment of  debt  from  any  debtor  or  defendant 
desirous  of  executing  the  same,  which  confession 

See  Rules 30, 131,  ov  acknowledgment  shall  be  in  writing  and  wit- 

and  Forms  m,'  ^^^^^^  ^^  ^^^  g^ji^f^  q^.  q^^^^  ^^  ^^^  ^-^^.g  ^^  ^^^ 

taking  thereof ;  and  upon  the  production  of  such 
confession  or  acknowledgment  to  the  Judge,  and 
its  being  proved  by  the  oath  of  such  Bailiff  or 
Clerk,  judgment  may  be  entered  thereon,  (g 
C.  S.  U.  C^,  c.  19,  s.  117. 

in  some  cases  referred  back  to  the  and  the  practice  should  be  similar 
arbitrator  :  if  the  arbitrator  has  to  that  on  an  application  for  a  new 
exceeded  his  authority  or  miacon-  trial  (see  Eules  142,  144). 
ducted  himself,  or  made  a  mistake  ...  c,  T:^  i  -,  rv  .  x  j  -r> 
fn  the  law,  which  appears  on  the  J{)  ^ee  Form  110  (m),  and  Rev. 
face  of  the  award  ;  or,  if  the  award  ^tat.,  cap.  62,  sees.  12,  13. 
is  uncertain,  ambiguous,  not  final,  {g)  Rule  131  provides  for  the 
not  deciding  all  the  matters  in  dif-  cases  of  confessions  before  suit  com- 
ference,  or  vice  versa,  according  to  menced.  Ever}'-  such  confession 
the  terms  of  the  order ;  or,  if  incon-  must  show  fully  the  particulars  of 
sistent  or  illegal:  or,  if  the  proceed-  the  claim;  and  unless  application 
ings  were  irregular  or  fraudulent  ;  for  judgment  be  made  to  the  Judge 
or,  if  the  award  is  bad  in  a  part  not  within  three  months  after  the  con- 
separable  from  the  residue,  for  if  fession  is  taken^  or  at  the  sittings 
separable,  it  would  only  be  referred  of  the  Court  next  after  the  expira- 
back  to  amend  the  bad  part.  tion  of  such  pei-iod,  no  execution 
The  application  to  set  aside  the  shall  issue  on  the  judgment  to  be 
award  should  be  made  within  the  rendered,  without  an  affidavit  that 
time  limited,  on  producing  to  the  the  debt  or  some  part  thereof  re- 
Judge  the  original  award  or  a  veri-  mains  due  (see  also  note  to  Rule 
fied   copy  of  it,  supported  by  an  131). 

affidavit  of  such   facts  as  may  be  The  other  rule  as  to  confessions 

considered  material,  and  notice  of  is  No.  30,  and  this  clearly  refers 

the  intended  application  should  be  only  to  those  after  suit  commenced 

given  to  the  opposite  party  to.  en-  by  a  special  summons.    As  to  these, 

:  able  him  to  ojjpose  it  if  he  so  desires,  it  is  not  expressed  in  the  section 
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163.  Sucli  oath  or  affidavit  shall  state  that  Affidavit  requir- 

.  .        1  1     T         ®<*  '"  such  caae8 

the  party  inakiDg  it  has  not  received,  and  that 

he  will  not  receive,  anything  from  the  plaintiff 

or  defendant,  or  any  other  person,  except  his 

lawful  fees,  for  taking  such  confession  or  ac-  ^^  ^'^'*'"  ^^^• 

knowledginent,  and  that  he  has  no  interest  in 

the  demand  sought  to  be  recovered,  (h)     C.  S. 

U.  C,  c.  19,  s.  118. 


before  us  when  this  order  for  judg- 
ment is  to  be  made,  i.e.,  whether 
by  special  order  or  by  judgment 
on  Court  -day.  Eule  30  is  intend- 
ed to  make  the  matter  clear.  It  is 
there  provided  that  the  plaintiff 
"may  either  proceed  on  the  con- 
fession as  in  ordinary  cases,  or  may 
obtain  final  judgment  under  the 
Act  of  1869."  The  rule  goes  on 
to  declare  that  "  the  costs  and  dis- 
bursements of  transmitting  such 
confession  to  the  Judge  to  obtain 
the  order  for  entering  of  judgment 
shall  be  costs  in  the  cause."  Some 
Judges,  under  this  last  clause,  as- 
sume the  power  to  make  orders  for 
the  entry  of  judgment  at  once  upon 
the  production  of  the  confession. 
There  is  nowhere  any  power  ex- 
pressly given  to  make  any  such 
order.  It  almost  looks  as  though 
this  power  were  intended  to  be 
given,  but  was  omitted  ;  not  having 
been  given,  however,  it  is  doubtful 
whether  a  Judge  would  grant  such 
an  order,  which  would  have  the 
effect  of  putting  the  defendant, 
who  probably  signed  the  confes- 
sion to  save  costs  merely,  in  a 
position  of  having  execution  issued 
against  him  befcre  the  time  when 
6uch  a  contingency  would  be  pos- 
sible, even  under  the  expeditious 
procedure  of  the  Act  of  1869.  On 
the  other  hand,  the  plaintiff  should 
not  be  placed  in  a  worse  position 
by   the   defendant  confessing  the 


action  ;  and  it  may  be  argued  that 
the  rule  seems  to  take  it  for  grant- 
ed that  as  there  is  a  confession  the 
act  must  be  taken  notice  of,  and 
that  under  section  152  such  confes- 
sion must  be  produced  to  the  Judge 
before  judgment  can  be  enteied  on 
it  (by  the  clerk)  ;  and  to  prevent 
the  necessity  of  following  out  the 
old  practice,  which  rendered  it 
neces&ary  to  make  the  application 
"at  a  Court  holden,''  &c.,  this  rule 
provides  for  transmitting  the  con- 
fession to  tire  Judge  for  an  order 
to  enter  such  judgment,  as  the 
clerk  himself  could  have  done  if 
there  had  been  simply  no  defence, 
without  any  confession. 

Eule  26  (which  provides  for  the 
case  of  an  action  commenced  by 
special  summons  where  there  are 
several  defendants,  some  of  whom 
have  been  served  but  have  not 
given  a  disputing  notice,  and  others 
have  not  been  served  but  have  con- 
fessed) certainly  gives  a  direction 
to  the  clerk  to  produce  that  con- 
fession to  the  Judge  for  his  order 
for  judgment,  but  does  not  affect 
the  point  under  discussion. 

Form  No.  104  gives  a  form  of 
confession  after  suit  commenced  ; 
No.  108,  the  affidavit  of  execution  ; 
No.  0.3,  the  minute  of  judgment 
under  Eule  26  ;  Kos.  K  and  Ka, 
judgments  before  and  after  action. 

(A)  See  Form  108. 


144  THE  DIYISION   COURTS  ACT.  [Sec.  154. 

*  COSTS.  (^) 

Judge  may  ap-        164.  ( /)  The  costs  of  any  action  or  proceedine: 

portion  costs.  ,  •  -it 

not  otherwise  ptovided  for,  shall  be  paid  by  or 
apportioned  between  the  parties  in  such  manner 
as  the  Judge  thinks  fit,  and  in  cases  where  the 
plaintiff  does  not  appear  in  person  or  by  some 
person  on  his  behalf  (k),  or  appearing  does  not 
make  proof  of  his  demand  to  the  satisfaction  of 
the  Judge,  (I)  he  may  award  to  the  defendant 
such  costs  and  such  further  sum  of  money,  by 
way  of  satisfaction  for  his  trouble  and  attend- 
ance, (11)  as  he  thinks  proper,  to  be  recovered  as 
provided  for  in  other  cases  under  this  Act ;  and 
in  default  of  any  special  direction,  the  costs 
shall  abide  the  event  of  the  action,  and  execu- 
tion may  issue  for  the  recovery  thereof  in  like 
manner  as  for  any  debt  adjudged  in  the  Court. 
C.  S.  U.  C,  c.  19,  s.  114. 

PROCEEDINGS  NOT  TO  BE  SET  ASIDE  FOR  MATTER 
OF   FORM. 

.judj?ments  not       156.  No  Older,  verdict,  judgment,  or  other 

to  be  reversed  tit  ^    ' 

proceedmg  nad  or  made  concernmg  any  matter 

(i)  The  case  of  costs  in  suits  of  only  to  cases  where  the  Court  has 

the  proper  competence  of  Division  jurisdiction  ;  for  where  the  Court 

Courts,  brought  in  County  Courts  has  no  jurisdiction,  the  Judge  has 

or  a  Superior  Court,   is  provided  no  power  to  award  costs  [Frazer 

for  by  Rev.  Stat,,  c.  50,  s.  345,  et  v.  Fothergill,   U  C.  B.  295  ;  Law- 

seq.;  costs  in  actions  brought  on Di-  ford  v.  Partridge,  26  L.  J.  N.  S., 

vision  Court  judgments,  by  sec,  344  Ex.  147). 

of  same  Act ;  and  costs  in  actions  (^^^  ggg  gggg  34   35 

brought  in  any  Court  of  Record  (?)  Jn  which  case  the  Judge  would 

against  officers  of  Division  Courts,        lil^uu.  ,;.,„    -^a ^4-^t  ^^^ 

bvqpc   23S  of  this  Act      As  to  the  probably  give  judgment   of  non- 

by  sec.  266  ot  tins  Act.     as  to  tne  .                         section  81), 

clerk  s  duties  in  taxing  costs,  see  ^        .                   ,        „ 

sec.  38,  Rule  170  and  Form  H.   For  (^0  It  is  not  usual  to  allow  more 

judgment   against   defendants   for  than  taxable  costs,  but  this  provi- 

plaintiffs,  costs,  preparing  for  trial,  s'lon  will  enable  a  Judge  to  make 

see  Form  Q.  some  recompense  to  a  defendant 

who  has  been  harassed  by  unne- 

(j)  The  following  section  applies  cessary  litigation. 
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or  thing  under  this   Act,  shall  be  quashed  or  for  want  of 
vacated  for  any  matter  of  form,  (m)     C.  S.  U.  C,  see  Rule  ihs. 
c.  19,  8.  191. 


JUDGMENT  (n)    AND    EXECUTION,  (o) 

156.  In  case  the  Judge  makes  an  order  for  where  money 
the  payment  of  money,  and  in  case  of  default  "uailTto'o^r, 
of  payment  of  the  whole  or  of  any  part  thereof, 


{m)  That  is,  if  the  proper  parties 
are  before  the  proper  tribunal  (see 
Kcane  v.  Stedman,  10  C.  P.  435  ; 
see  also  Rule  143). 

{n)  As  to  the  nature,  etfect  and 
duration  of  a  Division  Court  judg- 
ment, see  note  to  section  7. 

(o)  Before  considering  the  sub- 
ject of  executions  generally,  it  will 
be  necessary  to  see  what  provision 
has  been  made  to  regulate  any 
conflict  which  may  arise  as  to 
priority  between  executions  issued 
respectively  from  the  Superior  or 
County  Courts  and  Division  Courts 
against  the  same  debtors. 

Rev.  Stat.,  cap.  QQ,  sec.  33,  en- 
acts that,  "  Where  a  writ  against 
the  goods  of  a  party  has  issued  from 
any  of  the  Superior  or  County 
Courts,  and  a  warrant  of  execution 
against  the  goods  of  the  same  party 
has  issued  from  a  Division  Court, 
the  right  to  the  goods  seized  shall 
be  determined  by  the  priority  of  the 
time  of  the  delivery  to  be  executed 
of  the  writ  to  the  Sheriff,  or  of  the 
warrant  to  the  bailiff  of  theDivision 
Court ;  and  the  sherifl"  on  demand 
shall,  by  writing  signed  by  him 
or  his  deputy,  or  a  clerk  in  his 
office,  inform  the  bailiff  of  the  pre- 
cise time  of  such  delivery  of  the 
writ,  and  the  bailifi'  on  demand 
shall  show  his  warrant  to  any 
sherifl's  officer  ;  and  such  writing, 
purporting  to  be  so  signed,  and 
♦  he  endorsement   on  the  warrant 

10 


showing  the  precise  time  of  the 
delivery  of  the  same  to  such  bailiff, 
shall  respectively  be  sufficient  jus- 
tification to  any  bailiff  or  sheriflT 
acting  thereon." 

It  has  been  held,  under  this  sec- 
tion, that  the  priority  of  the  receipt 
of  the  writ  by  the  sheriff  or  the 
bailiff  respectively,  and  not  the- 
time  of  the  seizure,  governs  the- 
rights  to  the  proceeds  of  the  goods^ 
seized  {McDougall  v.  Wadddl,  2ff 
C.  P.  191  ;  see  also  King  v.  Mac^ 
donald,  15  C.  P.  402). 

The  question  was  mooted  by  the 
Court  in  Cidloden  v.  McDoweUj.  \T 
U.  C.  R.  359,  but  neither  arguecl 
nor  decided,  as  to  whether  execu- 
tions from  Division  Courts  bind  the 
debtor's  property  from  the  time 
of  the  receipt  of  the  writ  by  the 
bailiff,  or  only  from  the  time  of  ac- 
tual seizure.  Chief  Justice  Robin- 
son said:  "The  writ  (of  execution) 
indeed  had  issued  in  January,  but 
that  did  not  signify  ;  it  could  not 
bind  the  property  before  it  came 
into  the  hailiff^s  hands,  if,  indeed,, 
it  could  before  an  actual  seizure 
was  made  under  it,  for  it  is  not  to 
be  assumed  that  an  execution  from 
an  inferior  court  binds  from  the 
time  of  its  delivery  to  the  bailiff." 

Under  section  16  of  the  Statute 
of  Frauds,  writs  of  execution  bind 
from  the  time  of  the  delivery  there- 
of to  the  sheriff  or  coroner  to  be  exe- 
cuted. This  provision  obviously 
applies  only  to  writs  issuing  from  » 
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execution  to 
/isaue. 


the  party  in  whose  favour  such  order  has  been 
made  may  sue  out  execution  against  the  goods 
and  chattels  of  the  party  in  default ;  and  there- 
upon the  Clerk,  at  the  request  of  the  party 
prosecuting  the  order,  (p)  shall  issue  under  the 
seal  of  the  Court  a  fieri  facias  (q)  to  one  of  the 
Bailiffs  of  the  Court,  (r)  who  by  virtue  thereof 


Superior  or  County  Court,  and  does 
not  aflfect  Division  Courts,  which 
are  inferior  courts  having  only  a 
statutory  existence,  and  whose  offi- 
cers have  only  the  powers  express- 
ly given  by  statute.     Sheriffs,  on 

•the  contrary,  are  officers  having 
gi^at  powers  and  privileges  under 
the  Comic  on  Law ;  the  provision  of 
the  Statute  of  Frauds  in  fact  lim- 
ited the  former  operation  of  writs. 
There  seems  to  be  no  Common  Law 

'right,  as  there  is  nothing  in  the 

.statute,  which  w^ould  give  lailiffs 
power  to  hold  goods  under  execu- 
tions from  Division  Courts  until 
they  had  actually  taken  possession 
of  them  in  the  manner  authorized 
by  the  statute.  There  seems  there- 
fore to  be  little  doubt,  and  it  is 
the  generally  received  opinion,  that 
Division   Court    executions    bind 

:  from  the  time  of  actual  seizure  only. 
A  different  rule  would  doubtless 
prevail  in  cases  of  a  conflict  be- 
tween sheriffs  and  bailiffs  under  the 
enaccment  above  referred  to.     But 

-it  is  thought  that  that  provision 
cannot  have  the  effect  of  altering 
or  interfering  with  the  law  where 
there  is  no  such  conflict.     It  may 

be  that  as  Division  Court  judg- 
ments now  have  the  force  of  judg- 
ments of  Courts  of  Record  (section 
7),  the  writ  would  have  as  large  an 
authority  as  Superior  Court  writs, 

liut  probably  not. 

In  England  Superior  Court  writs 

only  bind  the  debtor's  property,  ac- 
cording to  recent  legislation,  from 

jthe  time  of  seizure. 


It  has  been  held  in  relation  to 
these  judgments  and  executions, 
that  sec.  59  of  the  Insolvent  Act 
of  1869,  which  speaks  of  the  "issue 
or  delivery  to  the  Sheriff  of  any- 
writ  of  execution,"  applies  to  Divi- 
sion Court  executions,  the  word 
sheriff'  in  that  connection  being 
held  to  include  a  Division  Court 
bailiff  {Patterson  v.  McCarthy,  35 
U.  C.  R.  U). 

(j))  It  used  to  be,  and  still  is  with 
many,  the  impression  that  all  a 
plaintift'  has  to  do  to  recover  a 
claim  is  to  leave  it  with  the  clerk, 
and  prove  it  if  necessary  at  the 
trial,  and  that  the  clerk  will,  when 
the  proper  time  arrives,  issue  exe- 
cution for  the  amount  of  the  judg- 
ment. This  is  quite  an  erroneous 
view,  and  such  a  practice  would 
lead  to  much  mischief.  All  that 
the  clerk  has  to  do  is  to  issue 
execution  after  default,  at  the  re- 
quest of  the  judgment  creditor. 
Some  cleiks  require  that  suitors 
should  give  directions  in  writing, 
and  some  keep  order  books  for  the 
purpose,  a  system  which  saves 
mistakes  and  disputes,  and  method- 
izes work.  Clerks  should  beware 
of  verbal  orders  (see  note  {w)  to 
sec.  79  ;  see  also  note  to  Rule  77). 

((/)  See  Form  77,  &c.  As  to  when 
execution  may  issue,  see  Rule  149. 

(r)  If  there  is  no  bailiff  of  such 
Court,  or  if  the  process  has  to  be 
executed  elsewhere  than  in  the 
division  in  which  the  action  is 
brought,  the  writ  may  be  issued 
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shall  levy  by  distress  and  sale  of  the  goods  and 
chattels  of  such  party,  (s)  being  within  the 
County  within  which  the  Court  was  holden,  {t) 
such  sum  of  money  and  costs  (together  with 


to  and  executed  by  the  bailiff"  of 
the  Court  in  or  near  to  which  it  is 
required  to  be  executed,  or  such 
other  bailiff  or  person  as  the  Judge 
or  clerk  may  order  (section  74  and 
Rule  34).  As  to  suits  brought  in 
Courts  nearest  defendant's  resi- 
dence, see  section  63. 

The  English  County  Court  Rules 
require  the  bailiff"  to  attend  once 
at  least  every  day  at  the  clerk's 
office  to  receive  writs,  «fec.  A  simi- 
lar practice  is  followed  in  many 
Courts  in  this  country,  with  much 
advantage  to  officers  and  suitors. 

As  a  public  officer,  Judges  doubt- 
less would,  without  an  order,  con- 
?ifler  it  the  duty  of  the  bailiff"  to  at- 
t^iivt  at  the  clerk's  office  every  morn- 
ing, to  see  what  business  might  be 
required  to  be  done  by  him  as  such 
bailiff".  The  clerk  cannot  be  expect- 
ed to  send  in  search  of  him. 

A  neglect  by  the  clerk  to  deliver 
the  writ  to  the  bailiff",  or  by  the 
bailiff"  to  execute  it,  would  render 
the  clerk  or  bailiff"  liable  to  any 
damage  resulting  from  such  neg- 
lect, and  to  the  forfeiture  of  all 
fees  in  the  suit  (Rule  98). 

A  bailiff"  is  required  by  Rule  92 
to  keep  a  Bailiff's  Process  Book, 
in  which  he  is  to  enter  every  war- 
rant, process,  order  or  execution 
which  he  is  required  to  serve  ;  but 
he  should  in  addition  to  this,  in  all 
cases,  on  receipt  of  the  execution, 
endorse  on  it  the  day  and  hour  of 
such  receipt ;  and  this  the  clerk 
should  see  done  for  his  own  protec- 
tion. This  is  especially  necessary 
when  a  conflict  maj'  arise  as  to  pri- 
ority between  executions  from  the 
higher  Courts  and  Division  Courts 
under  Rev.  Stat.,  cap.   66,  sec.  33 


(see  note  (o)  ante),  for  although  the 
omission  to  make  such  endorsation 
may  not  lose  ihe  priority  of  a  writ 
to  the  bailiff"  under  that  section,  it 
might  lead  to  doubt  and  trouble 
(see  McDougall  v.  Waddell,  28  C. 
P.  199), 

Many  clerks  keep  an  Execution 
Book,  prepared  somewhat  like  the 
Bailiff's  Process  Book.  In  this  they 
enter  every  writ  as  it  is  delivered 
to  the  bailiff,  with  the  date,  etc. 
When  the  bailiff  returns  a  writ,  the 
proper  entry  is  at  once  made  in  the 
column  provided  for  that  purpose. 
A  clerk  can  then,  without  any 
trouble  and  in  a  very  short  time, 
verify  the  bailiff's  return  as  requii- 
ed  by  Rule  94. 

(s)  See  sec.  170  as  to  what  may 
or  may  not  be  taken  in  execution. 

{t)  The  bailiff  is  entitled  to  make 
a  levy  in  any  part  of  the  county 
within  which  the  Court  was  holden 
(see  Davy  v.  Johnston,  31  U.  C.  R. 
157).  It  had  been  thought  that  the 
bailiff's  jurisdiction  in  this  respect 
did  not  extend  beyond  his  own  divi- 
sion ;  and  32  Vict  ,  cap.  23,  sec.  18 
(now  sec.  74,  ante),  was  apparently 
passed  in  that  view  (see  sec.  74  and 
note). 

Under  section  63  ^fi.  fa.  may  be 
executed  by  the  bailiff  of  the  Court 
in  which  proceedings  commenced, 
both  in  the  county  in  which  defend- 
ant resides,  and  in  the  county  in 
which  the  judgment  was  recovered. 
But  except  in  cases  brought  under 
this  63rd  section,  section  158  ex- 
pressly forbids  any  writ  of  execu- 
tion or  attachment  being  executed 
out  of  the  limits  of  the  county  over 
which  the  Judge  of  the  Court  from 
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interest  thereon  from  the  date  of  the  entry  of 
the  judgment)  as  have  been  so  ordered,  and  re- 

See  Rules 96, 97.  main  due,  and  shall  pay  the  same  over  to  the 
said  Clerk.  (^)     C.  S.  U.  C,  c-  19,  s.  135. 

Cross-judgment      157.  If  there  are  cross- judo ments  between 

may  be  set-off.  "^        ^ 

the  parties,  (v)  the  party  only  who  has  obtained 
judgment  for  the  larger  sum  shall  have  execu- 
tion, and  then  only  for  the  balance  over  the 
smaller  judgment,  and  satisfaction  for  the  re- 
mainder and  also  satisfaction  on  the  judgment 


which  such  writ  issues  has  jurisdic- 
tion. 

Section  45  enacts  that  a  bailiff 
shall  not  be  required  to  go  outside 
his  own  division  to  serve  papers  or 
execute  process.  The  difficulties 
that  may  arise  in  the  present  state 
of  the  law  are  referred  to  in  note  (e) 
to  that  section. 

Sees.  45, 46  and  163  define  briefly 
the  duties  of  bailiifs,  and  various 
sections  and  rules  provide  for  some 
of  them  in  respect  to  .writs  of  j^.  fa. 
delivered  to  them  for  execution, 
and  will  be  found  on  reference 
thereto  (see  also  note  {d)  to  Rule 
16). 

(u)  The  duties  of  clerks  and 
bailiffs  on  receipt  of  money  by 
virtue  of  their  respective  offices, 
are  declared  by  Rules  95,  96,  and 
97.  Any  misconduct  or  negligence 
on  the  part  of  bailiffs  in  relation  to 
executions  in  their  hands,  is  pro- 
vided for  by  sections  218,  &c. 

{v)  The  cross-judgments  must  be 
between  the  same  parties  in  the 
same  rights.  The  following  case 
to  this  effect  has  been  decided  on 
the  above  section  : 

L.  and  his  wife,  who  had  married 
in  1865,  recovered  judgment  in  the 
Division  Court  against  B.,  for  rent 
due  to  Mrs.  L.  on  land  which  she 
had  inherited  from  her  father  in 


1852,  and  B.  on  the  same  day  re- 
covered a  judgment  against  L.  for 
a  larger  sum .  The  Court  of  Queen's 
Bench  held,  that  Mrs.  L.  being  en- 
titled under  C.  S.  U.  C,  cap.  73, 
to  the  rent  as  her  own,  and  her 
husband  joined  in  the  action  for 
conformity  only,  there  could  be  no 
set-off  against  it  of  B.'s  judgment 
against  L.  Such  set-off  having  been 
directed  in  the  Division  Court  by 
the  Deputy  Judge,  a  mandamus 
was  granted  to  the  clerk  to  issue 
execution  on  the  judgment  recover- 
ed by  Mrs.  L.  (In  re  Linden  and 
wife  V.  Buchanan,  29  U .  C.  R.  1  ; 
6  L.  C.  G.  24). 

Richards,  C.  J.,  in  Rohinsoti  v. 
Shiekh,  2  C.  L.  J.  45,  decided  that 
a  judgment  in  a  Division  Court  may 
be  set-off  against  a  judgment  of  a 
Superior  Court  of  Record.  This 
was,  however,  allowed  under  the 
equitable  jurisdiction  of  the  latter 
Court,  and  was  not  an  adjudication 
upon  the  i)rc£ent  section. 

It  would  be  necessary,  it  is 
thought,  that  the  Judge  should 
make  an  order,  after  notice  to  the 
opposite  party,  before  this  section 
could  take  effect,  as  there  might  be 
good  reasons  why  the  set-off  should 
not  take  i)lace,  or  why  some  special 
order  should  be  made,  if  it  should 
happen  that  the  judgments  were  in 
different  counties. 
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for  the  smaller  sum  shall  be  entered;   and  Usee  Form  o. 
both  sums  are  equal,  satisfaction  shall  be  entered 
upon  both  judgments.    C.  S.  U.  C,  c.  19,  s.  134, 
158.  Except  in  cases  brought  under  the  sixty-  writs  of  ^.  /a., 

,  .     ,  ..  r»   n  •        1     i_  -I.  •      1^1  L  where  to  be  ex e- 

third  section  of  this  Act,  no  writ  in  the  nature  cuted. 
of  a  writ  of  fieri  facicts  or  attachment,  shall  be 
executed  out  of  the  limits  of  the  County  over 
which  the  Judge  of  the  Court  from  which  such 
writ  issues  has  jurisdiction,  {w)  C.  S.  U.  C, 
^.  19,  s.  136. 

159-  In  case  any  party  as^ainst  whom  a  iudg-  «  party  removes 

J    r        J      o  J        &     to  another 

ment  has  been  entered  up  removes  to  another  county  execu- 

^  tion  obtainable 

County  without  satisfying  the  judgment,  the '"^  ^""^^  ^^unty. 
County  Judge  of  the  County  to  which  such 
party  has  removed  may,  upon  the  production  of 
a  copy  of  the  judgment  duly  certified  by  the 
Judge  of  the  County  in  which  the  judgment  has  SeeRuie8Su,m. 
been  entered,  order  an  execution  for  the  debt 
and  costs,  awarded  by  the  judgment,  to  issue 
against  such  party,  {x)  C.  S.  U.  C,  c.  19,  s.  137. 
160.  If  the  party  against  whom  an  execution  if  party  before 

sale  pays  to  Clerk 

has  been  awarded,  pays  or  tenders  to  the  Clerk  or  Bailiff  of 

,,,  Court  out  of 

or  Bailiff  of  the  Division  Court  out  of  which  the  which  execution 

{w)  Except  in  cases  where   the  See  also  sees.  74  and  156,  and 

plaintiff  has  brought  his  action  in  notes  thereto, 

a  Division  Court,  the  place  of  sit-  (^)  This    section   is  practically 

ting  whereof   13   nearest  the  resi-  superseded  by  section  161. 

dence  of  the  ^lefendant,  under  the  gv  Rule  162  this  section  cannot 

provisions  of  27  &  28  Vict,  cap.  27,  be  acted  on  when  the  proceedings 

sec.  1  (now  sec   63  of  the  present  have  abated,  or  in  a  case  where  no 

Act);  under  whicli  circumstances,  warrant  of  execution  or  judgment 

the  writ  may  be  executed  in  the  summons   shall   have  issued  on  a 

county  in  which  defendant  resides  judgment  more  than  six  years  old, 

as  well  as  m  the  county  in  which  unless   such  judgment  shall  have 

the  judgment  was  recovered.  heen  revived. 
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tiontobfs*u"per  ^^^cutioii  issued,  (?/)  before  an  actual  sale  of 
seded.  i^is  goods  and  chattels,  such  sum  of  money  as 

aforesaid,  or  such  part  thereof  as  the  party  in 
Y^hose  favour  the  execution  has  been  awarded 
agrees  to  accept  in  full  of  his  debt,  together 
with  the  fees  to  be  levied,  the  execution  shall 
thereupon  be  superseded,  and  the  goods  be 
released  and  restored  to  such  party.  C.  S.  U.  C.» 
c.  19,  s.  138. 

Court  hi  which        161-  T^®  ^^^^'^  o^  ^^y  Division  Court  shall, 
id^S"prepa1-e*^^'  ^V^^  t^^6  application  of  any  plaintiff  or  defend- 
ir^'SsnlJt To  ant  (or  his  agent),  having  an  unsatisfied  judg- 
S  courtf*'^"    nient  in  his  favour  in  such  Court,  prepare  a 
transcript  of  the  entry  of  such  judgment,  (a)  and 


(v/)  Even  without  this  provision, 
payment  to  the  proper  officer  would 
be  practically  a  stay  of  all  pro- 
ceedings. 

If  proceedings  were  taken  under 
section  74,  it  would  be  most  inap- 
propriate to  pay  thn  bailiff  of  tlie 
Court  out  of  which  the  execution 
issued,  as  he  would  have  nothing 
to  do  with  the  matter  ;  but  in  such 
case  the  debtor  could  safely  pay 
the  bailiff  holding  the  writ,  as  he 
and  his  sureties  are  responsible 
under  section  75. 

(a)  No  transcript  under  this  sec- 
tion, or  copy  of  judgment  under 
sec.  159,  can  be  issued  or  acted  on 
when  the  proceedings  have  abated, 
or  in  a  case  where  no  execution 
or  judgment  summons  shall  have 
issued  on  a  judgment  more  than 
six  years  old,  unless  such  judgment 
has  been  revived  (Rule  162). 

By  Eule  156,  no  execution  or 
process  shall,  without  leave  of  a 
Judge,  issue  on  a  judgment  more 
than  six  years  old,  unless  some  pay- 
ment has  been  made  within  twelve 


months  previously.  And  with  re- 
spect to  this  rule,  if  a  judgment  is 
more  than  six  years  old,  it  would 
be  advisable  that  the  transcript 
should  show  that  a  payment  had 
been  made  on  the  judgment,  or  that 
an  execution  or  judgment  summons 
had  been  issued  within  a  year  from 
the  time  of  obtaining  the  judg- 
ment, as  the  case  might  be.  If  one 
or  other  of  these  facts  did  not  ap- 
pear, the  clerk,  before  acting  upon  a 
judgment,  should  be  satisfied  that 
the  leave  of  the  Judge,  in  whose 
county  the  judgment  was  origin- 
ally recovered,  had  been  obtained. 
It  is  thought  by  some,  to  whose 
opinions  much  weight  is  due,  that 
a  transcript  so  sent,  received  and 
entered  as  provided  by  this  section, 
becomes  a  judgment  of  the  new 
Court  ;  and  to  support  this  view, 
reference  is  made  to  Rule  77,  which 
speaks  of  the  entries  to  be  made 
by  the  receiving  cle'k,  and  Rule 
163,  which  says  the  entries  are  to 
be  in  the  form  of  an  ordinary  suit 
as  near  as  may  be,  and  that  the 
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shall  send  the  same  to  the  Clerk  of  any  other  s««  RuUs  m, 

•^  ins,  liix,  and 

Division  Court,  whether  in  the  same  or  any -'''0'*"^*.  ^<^- 


Procedure  Book  shall  for  that  pur- 
pose be  the  transcript  of  Judgment 
Book  required  by  the  Act  ;  and, 
what  is  stronger  still,  that  under 
the  former  practice  (before  the 
Rules  of  July,  1869)  there  was  no 
such  provision  as  that  of  Rule  159, 
as  affected  by  Rule  95,  which  pre- 
vents the  clerk  transmitting  mon- 
eys to  the  clerk  of  the  original 
Court  without  the  order  of  the 
party  entitled  to  the  money.  In 
fact,  that  all  the  dealings  of  the 
suitor  are  with  the  new  clerk,  and 
it  is  to  him  that  the  latter  must 
look  for  instructions.  Section  177 
also  speaks  of  the  removal  of  the 
judgment. 

It  is  submitted,  however,  that 
the  better  opinion  is  the  other  way. 
It  is  quite  true  that  the  new  clerk 
must  deal  with  the  suitor,  and  not 
Avith  the  clerk  of  the  Court  where 
the  judgment  was  recovered.  This 
is  done  as  a  matter  of  safety  and 
convenience,  and  does  not  affect  the 
technical  position  of  the  judgment. 
Sending  a  transcript  of  the  entry 
of  a  judgment  is  not  transmitting 
the  judgme/nt  itseU  ;  and  in  this  re- 
spect this  section  differs  materially 
from  sees.  165  and  166,  which  pro- 
vide that  a  judgment  may  be  re- 
moved from  a  Division  Court  to  a 
County  Court,  and  become  a  judg- 
ment of  the  latter  Court.  The  use 
and  intention  of  this  transcript  is  to 
give  the  foreign  clerk  all  necessary 
information  as  to  the  state  of  the 
cause,  80  as  to  enable  him  to  en- 
force the  judgment  in  his  division. 
In  the  Superior  Courts  the  attorney 
is  the  person  properly  cognizant, 
in  the  first  place,  of  the  position 
of  the  suit,  but  in  Division  Courts 
his  place  is,  in  the  majority  of 
instances,  practically  filled  by  the 
clerk. 


Moreover,  although  Rule  161 
provides  that  no  further  proceed- 
ings shall  be  had  on  the  judgment 
in  the  original  Court,  it  adds  the 
words  "without  an  order  from  the 
Judge,"  which  show  clearly  that 
the  judgment  is  intended  still  to 
remain  a  judgment  of  the  original 
Court.  For  these  reasons,  the 
writer  suggested  on  a  former  occa- 
sion that  it  might  be  competent 
under  this  section  to  issue  any 
number  of  transcripts  to  as  many 
counties,  in  analogy  to  the  prac- 
tice in  the  Superior  Courts  of  is- 
suing as  many  writs  of  execution 
as  may  be  required  to  different 
sheriffs ;  but  however  that  might  be, 
it  could  not  now  be  done  without 
a  Judge's  order  and  under  very 
special  circumstances,  and  at  the 
risk  of  the  party  as  to  costs. 

But  it  is  not  necessary  to  discuss 
this  matte-*  further,  as  the  practical 
difficulties  which  often  arise  in 
reference  to  the  working  of  the 
Act  in  cases  of  "foreign"  sum- 
monses and  transcripts  of  judg- 
ments to  "  foreign"  Courts  are  now 
provided  for  by  the  rules,  and  the 
practice  is  pretty  well  understood. 

Rule  95,  which  speaks  of  the 
duties  of  the  new  or  foreign  clerk 
on  receiving  moneys  on  a  tran- 
script, does  not  express  very  clear- 
ly to  whose  order  tlie  money  is  held ; 
but  as  explained  in  note  thereto,  it 
must  mean  the  order  of  the  party 
entitled  and  not  of  the  home  clerk 
with  whom  the  suit  was  entered. 

In  the  case  of  money  being  paid 
to  the  foreign  clerk  by  a  debtor, 
there  was  no  provision,  until  Rules 
95  and  159  were  |)assed,  for  a  re- 
turn of  the  amount  to  the  home 
clerk.  Those  rules  now  make  sutli- 
cient  provision.  To  facilitate  their 
working,    it  is   suggested   that  it 
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See  Rules  95, 159.  other  Couuty,  (p)  with  a  certificate  at  the  foot 
thereof  signed  by  the  Clerk  who  gives  the 
same,  (c)  and  sealed  with  the  seal  of  the  Court 
of  which  he  is  Clerk,  and  addressed  to  the 
Clerk  of  the  Court  to  whom  it  is  intended  to 
be  delivered,  and  stating  the  amount  unpaid 
upon  such  judgment  and  the  date  at  which  the 


would  be  convenient  to  have  the 
*'  written  order  of  the  party  en- 
titled thereto,"  spoken  of  in  Rule 
159,  printed  on  the  back  or  at  the 
foot  of  the  transcript,  and  signed 
by  the  party  when  he  applies  for 
the  transcript.  It  might  be  in  the 
following  form,  which  is  now  used 
by  many  careful  clerks  : 

"  Sir, — Please  issue  execution 
-in  the  above  cause  forthwith,  and 
on  receipt  of  return  thereto  from 
the  bailiff  of  your  Court,  make 
proper  return  to  this  office.  If 
money  made,  you  will  please  remit 
the  same  by  a  post  office  money 
order  to  this  office,  if  the  post 
office  of  your  place  is  a  money  order 
office,  otherwise  remit  said  money 
in  a  registered  letter  to  this  office 
at  my  risk,  and  oblige, 

Yours,  &c." 

If  the  bailiff  returns  an  execution 
issued  on  a  transcript  milla  bona, 
there  is  no  requirement  in  the  sta- 
tute or  rules  compelling  the  for- 
eign clerk  to  notify  the  home  clerk 

-or  the  suitor.  Every  clerk,  how- 
ever, desiring  to  do  his  duty  fully, 
would   take   this   trouble    for  the 

.  credit  of  his  Court,  even  if  he  had 
no  eye  to  the  very  likely  contin- 
gency of  further  proceedings  being 
taken  by  the  creditor  in  the  way 

-of  a  judgment  summons  or  other- 
wise. 

A  party  is  entitled  to  a  transcript 

'to  another  Division   Court   when 


the  judgment  is  "  unsatisfied. "  He 
can  obtain  a  transcript  to  a  County 
Court  ' '  in  case  an  execution  is  re- 
turned 7iulla  bona"  (section  165). 
As  to  the  construction  to  be  placed 
on  the  words  in  the  latter  section, 
see  note  thereto.  There  is  no  such 
requirement  in  the  present  section ; 
it  is  sufficient  if  there  be  still  some- 
thing due  on  the  judgment.  The 
object  of  taking  a  transcript  to  a 
County  Court  is  to  reach  at  the 
debtors'  lands.  There  is  no  such 
power  on  a  Division  Court  judg- 
ment. 

See  notes  to  Rules  95  and  159. 

{b)  Under  the  old  Act  the  tran- 
script could  not  go  to  a  clerk  of  a 
Division  Court  in  the  same  county. 

(c)  It  was  the  practice  under  the 
old  tariff  in  some  counties  to  charge 
for  the  certificate  as  well  as  for  the 
copy  of  the  entry  of  the  judgment, 
or  the  transcript,  literally  speaking. 
But  this  is  not  so  now.  The  clerk 
of  the  home  Court,  by  the  existing 
tariff  (Form  127),  can  only  charge 
twenty-five  cents  for  "transcript  of 
judgment,"  and  the  foreign  clerk 
can  only  charge  fifteen  cents  for 
"  receiving  claim,  numbering  and 
entering  it  in  Procedure  Book.'' 
There  is  nothing  in  the  existing  tar- 
iff that  warrants  any  other  charges 
for  this  service,  either  to  the  clerk 
of  the  home  Court  or  of  the  foreign 
Court,  than  the  foregoing. 
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same  was  recovered ;  and  the  Clerk  to  whom 
such  certificate  is  addressed  shall,  on  the  receipt 
of  such  transcript  and  certificate,  enter  the 
transcript  in  a  book  to  be  kept  in  his  office  for 
the  purpose,  and  the  amount  due  on  the  judg- 
ment according  to  the  certificate;  and  all  pro- 
ceedings may  be  taken  for  the  enforcing  and 
collecting  the  judgment  in  such  last  mentioned 
Division  Court  by  the  officers  thereof,  that 
could  be  had  or  taken  for  the  like  purpose  upon 
judgments  recovered  in  any  Division  Court,  {d) 
C.  S.  U.  C,  c.  19,  s.  139  ;  32  V.,  c.  23,  s.  25. 

162.  In  case  of  the  death  of  either  or  both  Reviyai  of  judg- 

.  .  -r>»      •  ment  in  case  of 

of  the  parties  to  a  ludsrment  in  any  Division  death  of  party 

,  -IP  1  to  judgment. 

Court,  the  party  in  whose  favour  the  judgment^ 
has  been  entered,  or  his  personal  representative 
in  case  of  his  death,  may  revive  such  judgment 
against  the  other  party,  or  his  personal  repre- 
sentative in  case  of  his  death,  and  may  issue 
execution  thereon  in  conformity  with  any  rules 
which  apply  to  such  Division  Court  in  that 
behalf,  (e)  C.  S.  U.  C,  c.  19,  s.  140. 
163-  Every  execution  shall  be  dated  on  the  Execution, 

when  dated 

day  of  its  issue,  and  shall  be  returnable  within  ^^^  returnable. 
thirty  days  from  the  date  thereof.  (/)  but  may, 

id]  See  note  (a)  ante.  cannot  be  executed  after  it  is  re- 
See  Forms  98  and  100  for  forms  turnable,  and  on  this  principle  it 
of  transcripts  from  one  division  to  was  decided  in  Weston  v.  Thomas, 
another  :  98  as  to  a  transcript  on  6  U.  C.  L.  J.  181,  by  Logie,Co.  J., 
a  judgment  on  a  "special  "  sum-  with  reference  to  this  section,  that 
mons  ;  and  100  on  an  ordinary  an  execution  from  a  Division  Court 
summons.  cannot  be  executed  after  the  expi- 
(e)  The  rules  applicable  are  Nos.  ^^^^^  ^^  ^^^'%  ^^^^  from  its  date. 
154,  15oand  157.^  The  forms  pro-  '^^^/r""  ^'  r^TT""'  %^"n^ 

vided  are  30,  33.  68  and  69.  ^"C"     iT    i      \  a  ttT    t  'Si 

'  V.  Brooksbants,  16  U.  C.   R.  337, 

(/)  In  the  Superior  Courts  a  writ        assumed  that  after  the  thirty  days 
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See  Rule  158.     from  time  to  time,  be  renewed  {g)  by  the  Clerk, 
at  the  instance,  of  the  execution   creditor,  for 


had  expired  a  writ  from  the  Divi- 
sion Court  had  ceased  to  be  cur- 
rent, and  could  not  be  acted  on. 

For  a  bailiff  to  take  any  action 
on  a  writ  after  its  expiry,  or  even 
to  receive  money  from  the  defend- 
ant, may  render  him  liable  to  an 
action. 

In  Duggan  v.  Kitson,  20  U.  C .  R. 
316,  it  was  remarked  that  it  would 
be  a  fatal  objection  to  the  title  of 
any  purchaser  at  a  bailiflf's  sale, 
that  nothing  had  been  done  to- 
wards seizing  under  the  writ  until 
after  it  had  become  returnable. 

It  may  occur,  however,  that  the 
bailiff  has  goods  under  seizure, 
seized  during  the  currency  of  the 
writ,  which  he  cannot  sell.  Under 
such  circumstances,  in  the  higher 
Courts  the  sheriff  would  return 
the  writ  to  the  attorney  "goods 
on  hand  for  want  of  buyers,"  and 
the  attorney  would  then  issue  an- 
other writ,  commanding  the  sheriff 
to  sell  the  goods  for  the  best  price 
he  could,  &c.  There  is,  however, 
no  such  provision  as  to  Division 
Courts.  The  bailiff  is  bound,  under 
penalty  of  forfeiting  his  fees,  to 
return  the  writ  within  the  time 
limited.  His  duty  is  to  act 
promptly  on  receipt  of  the  writ, 
so  as  to  enable  him  under  ordinary 
circumstances  to  have  notices  given 
and  sale  made,  if  necessary,  so  as 
to  have  the  money  ready  in  due 
course.  Should,  however,  such  a 
contingency  arise  as  has  been  sug- 
gested, the  proper  course  for  him 
would  be  to  consult  with  his  clerk, 
who  would  notify  the  execvition 
creditor,  who  would  doubtless  re- 
new the  writ.  The  bailiff  might 
be  in  an  awkward  dilemma  should 
the  writ  not  be  renewed,  biit  the 
bailiff  would  have  only  himself  to 
thank.    He  should  be  prompt  in  hi  s 


duties,  as  well  for  his  own  protec- 
tion as  for  the  benefit  of  the  credit- 
or. This  w^oxild  undoubtedly  throw 
an  additional  amount  of  work  on 
the  clerk,  for  which  there  does  not 
seem  to  be  any  remuneration,  but 
it  seems  the  only  feasible  course  to 
adopi;  (see  note  (a)  to  Rule  76). 

Bailiffs  constantly  return  writs 
nulla  bona  within  a  few  days  after 
the  receipt  thereof,  finding  nothing 
that  can  be  seized.  This  is  a  dan- 
gerous practice,  because  the  defend- 
ant might  come  into  possession  of 
goods  tliat  should  be  taken  in  exe- 
cution before  the  expiration  of  the 
thirty  days.  Such  a  return,  too, 
might  give  a  writ  in  the  sheriff's 
hands  priority — a  priority  which  the 
plaintiff  in  tlie  upper  Court  might 
think  it  worth  while  to  retain.  The 
consequences  to  the  bailiff  in  either 
case  might  be  serious. 

{g)  A  very  necessary  provision, 
and  in  accordance  with  the  prac- 
tice of  the  Superior  Court.  No 
particulars  are  necessary  ;  it  need 
only  appear  under  the  hand  of  the 
clerk  that  the  writ  is  renewed 
for  thirty  days  from  the  date  of  the 
renewal,  and  such  renewal  must  be 
made  before  the  expiration  of  thirty 
days  from  the  date  of  the  writ  (see 
Rule  158,  which  gives  the  form). 
If  not  renewed,  the  writ  could  not 
be  acted  on  •  (see  previous  note). 
The  renewal  can  only  be  made  by 
the  clerk  at  the  instance  of  the 
creditor,  and  he  should  insist  upon 
the  latter  giving  him  a  written 
order  for  the  purpose.  The  clerk 
has  no  authority  to  renew  of  his 
own  motion,  nor  can  he  act  at  the 
request  of  the  bailiff,  although 
that  has  been  done  before  now  in 
an  attempt  to  overcome  some  such 
difficulty  as  has  been  previously 
suggested. 
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thirty  days  from  the  date  of  such  renewal,  in  Rev.  stat.  c  ee. 
the  same  manner  and  with  the  same  effect  as 
like  writs  from  the  Courts  of  Record  may  be 
renewed  under  the  provisions  of  the  Act  re- 
specting Writs  of  Execution.  C.  S.  U.  C,  c.  19^ 
s.  Ul  ;  32  v.,  c.  23,  s.  24. 

164.  In  case  the   Judge  is  satisfied  upon  judge  may 

T       .  '  1  1  ^   '        ^        .^  order  an  execu- 

application  on  oath  made  to  him  by  the  party  tion  to  issue 
m  whose  favour  a  judgment  has  been  given,  or  day. 
is  satisfied  by  other  testimony  that  such  party 
will  be  in  danger  of  losing  the  amount  of  the 
judgment,  if  compelled  to  wait  till  the  day  ap- 
pointed for  the  payment  thereof  before   any 
execution  can  issue,  such  Judge  may  order  an 
execution  to  issue  at  such  time  as  he  thinks  see  ruU  ii^o. 
fit.  {h)     C.  S.U.C,  c.  19,  s.  158. 

165.  In  case  an  execution  is  returned  T^iiZ/a  if  execution 

returni>d  nulla 

hona,  and  the  sum  remainincy  unsatisfied  on  the  &»^i,  p-rtj- 

*="  may  obtain 

judgment   under  which   the   execution  issued  t-arsortpt. 
amounts  to  the  sum  of  forty  dollars,  (0  the 
plaintiff  or  defendant  may  obtain  a  transcript  of 
the  judgment  from  the  Clerk,  under  his  hand 

(/<)  This   is  always  an  ex  parte  signed  on  a  special  summons,  exe- 

applicatiou,  generally  made  at  the  cution  may  issue  forthwith  (Rule 

trial,  but  not  necessarily  so.    The  149).   The  rule  has  reference  to  the 

application    can    be   made   when  day  of  trial,  but  the  present  section 

judgment  given,  when  the  Judge  gives  the  creditor  a  right  to  apply 

would   require   the    oath   of    the  at  any  time. 

party  or  some  other  person  fami-  (^j    xhe  words     *'  the  sum    re- 

liar  with  the  facts  ;  or  if  made  sub-  niaining  unsatisfied  "  clearly  indi- 

sequently  to  the  hearing,   as  the  cate  that  the  $40  may    be  partly 

statute  permits,  it  would  generally  u^ade  up  of  coats  and  possibly  in- 

be  necessary  to  produce  an  affida-  terest  also,    though  this  is  not   so 

vit.   If  no  special  order  is  made  at  certain.     Interest  accruing  subse- 

the  trial,  execution  may  issue  at  quently  to  an  entry  of  judgment  is 

the  expiration  of  fifteen  days  from  no  jiart  of  the  judgment,  although 

the  rendering  of  judgment  in  ordi-  the  collection  of  it  may  be  enforced 

nary  cases  ;  but  when  judgment  is  by  execution. 
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See  Rules  160,    and  Sealed  with  the  seal  of  the  Court,  which 

161. 

transcript  shall  set  forth,  (j) 

1.  The  proceedings  in  the  cause  ; 


ij)  This  transcript  is  different 
'from  that  referred  to  in  section  161, 
and  shouKl  be  carefully  drawn  in 
accordance  with  the  Act,  following 
as  far  as  possible  the  form  given  in 
the  schedule  (No.  99).  The  tran- 
script under  this  section  is  often 
the  foundation  for  important  sub- 
sequent proceedings,  such  as  sales 
under  execution  against  lands  is- 
sued from  the  County  Court  to 
which  the  transcript  goes.  In  Bur- 
gess v.  Tullji  etaL,  24  C.  P.  554,  it 
was  held  to  be  absolutely  necessary 
that  the  provisions  of  the  Division 
Courts  Act  should  be  strictly  fol- 
lowed (see  this  case,  2)ost). 

By  Kule  160  the  transcript  must 
be  written  in  a  plain  hand,  or  print- 
ed, without  con  traction  of  words  or 
figures,  upon  a  full  sheet  of  foolscap 
paper  folded  to  the  usual  size  of 
Judgment  Rolls  in  the  Courts  of  Re- 
cord. This  provision  was  necessary, 
because  in  some  cases  transcripts 
were  sent  to  the  County  Court  on 
small  scraps  of  paper  unfit  to  form 
the  record  of  any  Court. 

The  following  are  the  principal 
authorities  in  our  Courts  on  this 
subject : 

In  Farr  v.  Eobins,  12  C.  P.  35, 
ihe  clerk  of  the  Division  Court  who 
made  out  the  transcript  evidently 
acted  under  the  139tli  section  of 
the  former  Act  (sec.  161),  as  though 
it  were  intended  for  another  Di- 
vision Court  instead  of  a  County 
Court.  He  omitted  the  statement 
of  the  issuing  of  the^,  fa.  goods 
and  the  return  thereof.  The  tran- 
script was  accordingly  held  to  be 
informal  and  insiifficient  to  support 
a  judgment  in  the  County  Court  in 
which  it  had  been  filed .  In  giving 
judgment.  Draper,  C.  J.,  said  : 
•* '  The  legislature  have  apparently 


adopted  the  principle  that  an  exe- 
cution against  lands  must  be  found- 
ed on  a  record,  and  Division  Courts 
not  being  Courts  of  Record,  they 
have  provided  a  method  by  which 
their  judgments  may  be  made  re- 
cords of  the  County  Court,  and 
thereupon  that  executions  against 
lands  may  issue.  But  in  order  that 
the  transcript  may  become  a  judg- 
ment of  record,  they  have  required 
that  it  should,  among  other  things, 
show  the  date  of  issuing  the  exe- 
cution against  goods,  and  the  return 
to  that  writ,  in  order  to  avoid  any 
conflict  with  or  departure  from  the 
252nd  sec.  of  ch.  22  of  Con.  Stat. 
U.  C,  which  enacts  that  no  exe- 
cution shall  issue  against  lands  and 
tenements  until  the  return  of  an 
execution  against  goods  and  chat- 
tels. " 

This  case  was  followed  in  Jacomb 
V.  Henry,  13  C.  P.  377,  which  de- 
cided that  a  transcript  was  defec- 
tive and  invalid  which  did  not 
contain  a  statement  of  the  proceed- 
ings in  the  Cause. 

The  next  case  is  that  of  Hope  v. 
Graves,  14  C.  P.  393.  Here  the 
judgment  had  been  obtained  on 
proceedings  in  the  Division  Court 
commenced  by  an  attachment. 
The  summons,  which  was  issued 
the  same  day,  was  served  by  nail- 
ing a  copy,  with  a  copy  of  the 
attachment,  to  the  door  of  the 
defendant's  last  residence.  The 
transcript  was  in  the  usual  form, 
and  did  not  set  out  the  proceed- 
ings by  attachment,  and  stated 
that  the  defendant  had  been  "duly 
served  with  a  copy  of  the  said  sum- 
mons and  of  the  particulars  of  the 
plaintiff's  claim. "  John  Wilson, 
J. ,  in  delivering  the  judgment  of 
the  Court,  said  (p.  399) :    "  These 
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2.  The  date  of  issuing  execution  against  goods 
and  chattels  ;  and 

3.  The  Bailift's  return  of  nxdla  bona  thereon, 
as  to  tKe  whole  or  a  part.  C.  S.  U.  C,  c.  19,  s.  142. 


are  strong  reasons  why  the  tran- 
script should  show  that  the  pro- 
ceedings were  commenced  by  at- 
tachment, for  there  may  have  been 
goods  or  money  in  the  clerk's 
hands  applicable  to  the  judgment. 
A  defendant  against  whom  a  judg- 
ment has  been  obtained  by  attach- 
ment cannot  be  examined  as  to 
his  effects  under  a  Judge's  order, 
but  under  this  transcript  as  it  now 
stands  the  defendant  might  be  sub- 
ject to  such  examination  by  the 
Judge  of  the  County  Court,  who 
would  have  no  official  knowledge 
that  the  proceedings  in  the  in- 
ferior court  were  by  attachment." 
And  it  was  accordingly  held  that 
the  transcript  was  defective,  and 
that  the  proceedings  taken  there- 
on in  the  County  Court  could  not 
be  sustained. 

Some  important  points  were  de- 
cided in  the  late  case  of  Burgess  v. 
TuJly  et  al,  24  C.  P.  549.'  The 
defendant  obtained  a  judgment  in 
the  Third  Division  Court  of  North- 
umberland and  Durham  on  which 
no  fi,  fa.  goods  was  issued,  but 
shortly  afterwards  a  transcript  of 
the  judgment  was  sent  to  the  First 
Division  Court  of  Peterboro',  and 
the  clerk  of  that  Court  afterwards 
reported  to  the  clerk  of  the  former 
Court  that  he  had  issued  an  execu- 
tion thereon  to  his  bailifl',  who  had 
returned — "  No  goods  liable  to 
seizure."  The  clerk  of  the  North- 
umberland and  Durham  Court  .sub- 
sequently issued  a  transcript  of  the 
judgment  undi-r  the  above  section, 
setting  forth  the  facts,  which  was 
filed  with  the  clerk  of  tlie  Count}- 
Court  of  Peterboro'  and  Victoria. 
Lands  were  sold  under  this  judg- 


ment, and  objection  was  taken  to 
the  validity  of  the  transcript  on 
which  the  sale  was  founded.  The 
Court  held  that  in  the  case  of  a 
transcript  from  a  Division  Court  to 
a  County  Court  it  is  necessary  that 
an  execution  against  goods  sliould 
previously  have  been  issued  from 
the  Court  wherein  judgment  had 
originally  been  obtained,  which 
execution  must  have  been  return- 
ed nulla  bona,  and  that  these 
facts  should  appear  in  the  tran- 
script. One  of  the  learned  Judges 
seemed  to  think  that  in  the  case 
of  a  transcript  from  one  Division 
Court  to  another,  it  was  not  neces- 
sary first  to  issue  an  execution  and 
obtain  a  return  of  nulla  bona.  A^ 
contrary  view  Avas  ai)parently  taken 
by  another  Judge;  and  it  is  sub- 
mitted that  the  latter  must  be  right, 
as  both  in  Form  98,  which  is  a  tran- 
script from  one  Division  Court  to 
another  on  a  judgment  obtained  on 
a  special  summons,  and  in  Form 
loo,  which  is  a  transcript  on  an  or- 
dinary summons,  there  is  a  provi- 
sion for  stating  the  fact  of  the  issue 
of  the  execution  and  return. 

In  case  it  should  be  desired,  after 
the  sending  of  one  transcript  to  a 
Division  Court  without  satisfaction, 
to  send  another  transcript  to  an- 
other Division  Couit  (which,  how- 
ever, could  not  be  done  Avithout  a 
Judge's  order  (Rule  161),  it  might 
be  that  the  report  from  the  clerk 
of  the  Court  to  which  a  transcript 
had  been  sent  (the  foreign  clerk), 
that  execution  was  issued  and  re- 
turned in  his  Court,  would  be  a  suf- 
ficient compliance  with  the  forms. 

In  addition  to  the  requirements 
of  this  section,  the  amount  remain- 
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Upon  filing  tran-      X66.  Udoii    filing    such    transciipt    in   the 

.  script  in  office  of  '-  ^  ^ 

County  Court     office  of  the  Cleik  of  the  County  Court,  in  the 

Clerk,  judgment  *^ 

to  be  judgment   Couutv  where  such  judgment  has  been  obtained, 

,  of  that  Court.  J  o       o  f 

or  in  the  County  wherein  the  defendant's  or 
plaintiff's  lands  are  situate,  the  same  shall  be- 
come a  judgment  of  such  County  Court,  (k) 
and  the  Clerk  of  such  County  Court  shall  file 
the  transcript  on  the  day  he  receives  the  same, 
and  enter  a  memorandum  thereof  in  a  book  to 
be  by  him  provided  for  that  purpose,  (l)  which 
memorandum  shall  contain, 

1.  The  names  of  the  plaintiff  and  defendant ; 

2.  The  amount  of  the  judgment ; 

3.  The  amount  remaining  unsatisfied  thereon; 
and 

4.  The  date  of  filing  ; 

for  which  services   the   Clerk   of  the    County 
Court  shall  be  entitled  to  demand  and  receive 
from  the  person  filing  the  same  the  sum  of  fifty 
cents.     C.  S.  U.  C,  c.  19,  s.  143. 
•County  Court        167.  Such  book  shall  at  all  reasonable  hours 

Clerk's  book  to    ,  •^  t      ,  i       •  p 

be  accessible,  bc  acccssiblc  to  any  person  desirous  oi  examin- 
ing the  same,  upon  the  payment  to  the  Clerk  of 
ten  cents.     C.  S.  U.  C,  a  19,  s.  144. 

Parties  may  168.  Upoii  such  filing  and  cutry  the  plaintiff 

prosecute  judg- 

or  defendant  may,  until  the  judgment  has  been 

;iiig  unsatisfied  on  the   judgment  (1)  In  the  absence  of  proof  to  the 

must  appear  in  the  transcript  (see  contrary,  it  would  be  presumed  that 

section  166  and  Form  99,  as  sup-  the  clerk  had  filed  the  transcript, 

plemented  by  Form  98).  and  made  the  necessary  entries  to 

{k)  And  in  this   respect  differs  enable   the  execution  creditor  to 

from  a  transcript   sent   from  one  *ake  the  same  remedies  to  enforce  it 

Division  Court  to  another  (see  note  as  he  would  have  to  take  to  enforce 

0')  to  section  165).    Section  168  car-  a  judgment  of  the  County  Court 

ries  out  the  same  intent  (see  note  {J'acomb  v.  Renry,  13  C.  P.  381). 
tthereto). 
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fully  paid  and  satisfied,  pursue  the  same  remedy  ment  in  countv 
for  the  recovery  thereof  or  of  the  balance  due 
thereon,  as  if  the  judgment  had  been  originally 
obtained  in  the  County  Court,  {in)     C.  S.  U.  C, 
c.  19,  s.  145. 

169.  On   any  writ,   precept  or   warrant   ofThe  interest  of  a 

"^  ^  *■  mortjfag'or  in 

execution  against  goods  and  chattels,  the  Sheriff ^o"«i«  »"ort- 

'^  °  '  gaged  may  be 

or  other  officer  to  whom  the  same  is  directed '^?><* '"  «''e<^"- 

tion. 

may  seize  and  sell  the  interest  or  equity  of  re- 
demption in  any  goods  or  chattels  of  the  party 
against  whom  the  writ  has  issued,  {n)  and  such 
.sale  shall  convey  whatever  interest  the  mort- 


em) Section  166  provides,  that 
upon  tiling  the  required  transcript 
in  the  office  of  the  County  Court, 
the  Division  Court  judgment  shall 
become  a  judgment  of  such  County 
Court,  and  directs  the  clerk  of  the 
latter  Court  to  make  certain  entries 
in  a  book  to  be  provided  for  that 
purpose  ;  and  this  section  enacts, 
that  upon  such  tiling  and  entry  the 
plaintiff  (or  defendant)  may  pursue 
the  same  remedies  thereon  as  if  the 
judgment  had  been  originally  ob- 
tained in  such  County  Court. 

A  judgment  cannot  be  a  judg- 
ment of  two  Courts  at  the  same 
time  ;  if,  therefore,  a  judgment 
which  was  originally  a  judgment 
of  a  Division  Court  has  "become 
a  judgment  of  a  County  Court,"  it 
necessarily  ceases  to  be  a  judgment 
of  the  former  Court,  and  all  pro- 
ceedings to  enforce  it  must  there- 
fore be  taken  in  the  latter  Court, 
The  jtrincipal  object  in  turning  a 
Division  Court  judgment  into  a 
County  Court  judgment  is  to  en- 
able the  creditor  to  proceed  against 
the  debtor's  lands.  But  he  is  en- 
titled to  all  the  remedies  of  the 
County  ('ourt  ;  and  so  it  has  been 
decided  under  these  sections  that 


a  judgment  debtor  is  bound  to  ap- 
pear and  be  examined  as  to  debts 
and  liabilities,  &c.,  under  Rev. 
Stat.,  cap.  50,  sec.  304,  and  may  be 
imprisoned  upon  default  {Kehoe  v. 
Broiim,  13  C.  P.  549) ;  and  it  is  a 
matter  of  everyday  practice  to  ob- 
tain garnishing  orders  on  such  judg- 
ments. 

Under  Rev.  Stat.,  cap.  66,  sec. 
20  et  seq. ,  certain  personal  property 
may  h*'  seized  and  sold  under  a 
County  Court  execution  which  is 
not  liable  to  seizure  under  a  Divi- 
sion Coart  execution. 

{n)  The  next  section  gives  gener 
al  directions  as  to  what  may  and 
may  not  be  seized.  This  section 
refers  only  to  the  seizure  of  an  in- 
terest or  equity  of  redemption  in 
chattel  property.  An  "equity  of 
redemption  "  means  the  equitable 
right  of  one  who  has  mortgaged  or 
pledged  his  property  to  get  it  back 
upon  payment  of  what  may  be  due 
upon  it. 

It  is  rather  remarkable  that  the 
word  "sheriff"  should  have  been 
imported  into  this  Act,  when  that 
officer  has  no  duty  to  perform  un- 
<ler  any  Division  Court  process. 
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gagor  had  in  such  goods  and  cliattels  at  the 

time  of  the  seizure,  (o)    C.  S.  U.  C,  c.  19,  s.  150. 

Sdunde^r'         ^'^^    ^very  Bailiff  or  officer  having  an  ex- 

SSr^oods     ecution  against  the  goods  and  chattels  of  any 

and  chattels,      pg^gon,  may  by  virtue  thereof  seize  and  take 

any  of  the  goods  and  chattels  of  such  person  {p) 


(o)  **  If  the  nioitgagor  is  in  posses- 
sion, there  can  be  no  question  that 
the  sheriff  [bailiff]  may  seize  the 
corpus  of  the  property  [that  is  to 
say,  may  make  an  actual  seizure  of 
it],  and  the  interest  of  the  mort- 
gagor, together  with  the  posses- 
sion, -would  pass  to  the  sheriff's 
vendee  upon  a  sale  made  by  him, 
and  such  purchase  would  be  sub- 
ject to  the  rights  of  the  mortgagee, 
whatever  they  might  be  "  (Bur>s, 
J.,  in Squairv.  Fortune,  18  U.  C.  E. 
547).  But  if  the  mortgagee  is  in 
possession,  the  bailiff,  although  he 
appears  to  have  the  right  to  seize 
and  expose  the  goods,  in  order  effec- 
tually and  advantageously  to  make 
sale  of  the  equity  of  redemption, 
cannot  sell  the  goods  themselves,  or 
take  them  from  the  custody  of  the 
mortgagee  and  transfer  them  to  the 
purchaser  {lb.;  Swijt  et  al.  v.  Co- 
hourg  and  Petcrhoro'  JR.  W.  Co.,  5 
U.  C.  L.  J.  253). 

In  case  of  the  sale  of  an  "  inter- 
est or  equity  of  redemption*'  in  any 
goods,  the  bailiff's  advertisement 
and  proceedings  should  show  the 
fact  clearly,  and  should  refer  to  the 
chattel  mortgage. 

The  interest  of  a  mortgagee  in 
goods  is  not  an  interest  that  can  be 
sold  under  an  execution  {Ferrie  v. 
Clegliorn,  19  U.  C.  B.  241). 

{p)  That  is  to  say,  the  personal 
goods  of  the  debitor  ;  or,  as  is  said 
in  Duggan  v.  Kitson,  20  U.  C.  E. 
316,  " such  chattels  as  are  subject 
to  distress  and  sale  under  warrants 
from  justices  or  Courts  of  inferior 


jurisdiction,  and  under  by-laws  or 
otherwise  ;  "  in  fact,  "such  things 
as  he  can  deliver  over  to  the  pur- 
chaser, or  such  things  as  the  latter 
part  of  the  section  expressly  au- 
thorizes the  seizure  of,"  not  claims 
or  demands,  or  choses  in  action. 

The  section  therefore  was  held  not 
to  authorize  the  seizure  and  sale 
of  chattels  real,  as,  for  instance,  a 
lease  or  term  of  years.  The  same 
reasons  would  seem  to  show  that 
stock  in  incorporated  Banks  or 
other  Companies  are  not  included 
under  the  words  "goods  and  chat- 
tels." But  growing  crops,  it  has  re- 
cently been  held,  being  chattels  at 
Common  Law,  are  seizable  under 
this  section  [McDcugall  v.  Wad- 
dell,  28  C.  P.  191). 

It  is  considered  in  England  that 
terms  for  years  may  be  taken  un- 
der an  execution  issued  from  the 
County  Courts  (see  Lloyd's  C.  C. 
Prac .  527,  riayfair  v.  Musgrove,  14 
M.  &  W.  239).  Some  weight  was 
attached  in  Duggan  v.  Kitson  to 
the  fact  that  a  bailiff  of  a  Division 
Court  has  no  seal  of  office.  As  to 
this,  it  does  not  appear  that  high 
bailiffs  of  County  Courts  in  Eng- 
land or  sheriffs  in  this  Province 
have  any  such  prescribed  seal. 
Duggan  v.  Kitson  has  not  met  with 
entire  approval  in  deciding  that  a 
lease  is  not  subject  to  seizure  under 
an  execution  from  a  Division  Court. 
See  also,  as  to  meaning  of  word 
"chattel,"  Davidson  v,  Reynolds, 
cited  in  note  (</). 

See  note  {d)  to  Rule  76. 
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(except  those  which  are  by  law  exempt  from 
seizure)  (q),  and  may  also  seize  and  take  any 


(7)  The  words  between  brackets 
were  substituted  by  23  Vict.,  cap. 
25,  sec.  2,  for  the  words  "the 
wearing  apparel  and  bedding  of 
such  person  or  his  fnmily,  and  the 
tools  and  implements  of  his  trade 
to  the  value  of  twenty  dollars, 
which  shall  to  that  extent  be  pro- 
tected from  seizure,"  which  were 
the  words  of  the  original  Act. 

The  articles  now  exempted  from 
seizure  by  Rev.  Stat.,  cap.  66,  sec. 
2,  are  : 

1.  The  bed,  bedding  and  bed- 
steads in  ordinary  use  by  the 
uebtor  and  his  family. 

2.  The  necessary  and  ordinary 
wearing  apparel  of  the  debtor  and 
his  family. 

3.  One  stove  and  pipes,  and  one 
crane  and  its  appendages,  and  one 
pair  of  andirons,  one  set  of  cooking 
utensils,  one  pair  of  tongs  and 
shovel,  one  tal>ie,  six  chairs,  six 
knives,  six  forks,  six  plates,  six 
teacups,  six  saucers,  one  sugar 
basin,  one  milk  jug,  one  teapot, 
six  spoons,  all  spinning  wheels  and 
weaving  looms  in  domestic  use, 
and  ten  volumes  of  books,  one  axe, 
one  saw,  one  gun,  six  traps,  and 
such  fishing  nets  and  seines  as  are 
in  common  use. 

4.  All  necessary  fuel,  meat,  fish, 
flour  and  vegetables,  actually  pro- 
vided for  family  use,  not  more  than 
sufficient  for  the  ordinary  consump- 
tion of  the  debtor  and  his  family 
for  thirty  days,  and  not  exceeding 
in  value  the  sum  of  forty  dollars. 

5.  One  cow,  four  sheep,  two 
hogs  and  food  therefor  for  thirty 
days. 

6.  Tools  and  implements  of,  or 
chattels  ordinarily  used  in  the 
debtor's  occupation,  to  the  value 
of  $60. 

7.  Bees  reared  and  kept  in  hives 
to  the  extent  of  fifteen  hives. 

11 


By  the  fifth  section  none  of  the 
articles  mentioned  in  sub-sees.  3, 
4,  5,  6  and  7  are  exempt  from 
seizure  in  satisfaction  of  a  debt 
contracted  for  such  identical  chat- 
tel, and  by  section  4  the  debtor 
may  select  out  of  any  larger  num- 
ber the  several  chattels  exempt 
from  seizure  under  the  Act. 

By  the  third  section  of  the  same 
Act,  the  exempted  chattels  shall 
after  the  death  of  the  debtor  be 
exempt  from  the  claim  of  his  cred- 
itors, and  his  widow  or  family  shall 
be  entitled  to  retain  them  for  her 
or  their  benefit.  Exempted  goods, 
it  is  also  provided,  are  not  liable 
to  seizure  under  an  attachment 
against  the  debtor  as  an  abscond- 
ing debtor  (see  sec.  190). 

There  is  nothing  said  in  the  Act 
as  to  when  the  exemption  is  to  be 
claimed  or  the  articles  selected. 
The  most  convenient  and  proper 
course  would  be  when  the  seizure 
is  first  made.  This  is  the  general 
practice,  and  any  other  would  be 
inconvenient  to  all  parties,  and  in- 
jurious to  the  debtor. 

Uiificulties  will  occasionally  arise 
ontlie  construction  of  these  clauses; 
and  esi)ecially  as  to  No.  6.  In 
Davidson  v.  Eci/iiolds,  16  C.  P. 
140,  it  was  held  that  a  horse,  sleigh, 
and  harness  of  a  farmer,  ordinarily 
used  in  his  occupation,  to  the  value 
of  $60  or  less,  were  exempt  under 
sub-sec.  6.  It  was  there  said  :  ' '  We 
take  the  word  '  tool '  to  mean  an 
instrument  of  manual  operation, 
particularly  those  used  by  farmers 
and  mechanics.  We  think  the  word 
'  implement '  has  a  more  extensive 
meaning,  including,  with  tools,  uten- 
sils of  domestic  use,  instruments 
of  trade  and  husbandry  :  but  both 
words,  we  think,  exclude  the  idea 
of  animals.  The  word  '  chattel'  has 
a  legal,  well  defined  meaning,  and 
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money  or  bank  notes,  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties 


is  more  comprehensive  than  the 
other  two,  and  includes  animals  as 
well  as  goods  niovable  and  im- 
movable, except  such  as  have  the 
nature  of  freehold." 

And  it  is  said  that  a  boat  in  use 
by  the  owner,  for  the  purpose  of 
assisting  in  his  support  in  catching 
fish,  though  not  a  fisherman  by 
trade,  is  exempt  ( Daragh  v.  Dujin, 
7  U.  C.  L.J.  273).  But  the  author 
questions  the  soundness  of  this 
latter  decision,  for  it  was  not  an 
implement  of  the  debtor's  trade, 
and  his  occupation  was  not  that 
of  a  fisherman. 

The  value  of  the  article  claimed 
as  exempt  must  be  determined  up- 
on the  whole  evidence  ;  and  the 
fact  that  at  a  forced  sale  it  brought 
a  sum  under  .$60  is  not  conclusive 
evidence  that  it  is  within  the  ex- 
emption clause  (i/cJ/a?Yi;i  V.  Hurl- 
hurt  et  al.,  2  App.  Rep.  146). 

The  articles  specified  are  declar- 
ed to  be  "  exempt  from  seizure  ;" 
and  if  there  were  only  one  article 
not  exceeding  the  value  of  sixty 
dollars  of  the  class  exempt,  it 
would  be  the  duty  of  the  bailiff  to 
refrain  from  seizing  or  selling  that 
article.  But  where  there  are  seve- 
ral of  the  value  of  $60  each  or  less, 
we  think  it  would  devolve  upon 
the  debtor  to  make  a  selection,  and 
should  lie  neglect  or  refuse  to  do 
so  upon  proper  notice  fromthe  bail- 
iff, it  would  necessarily  devolve  on 
that  officer  to  make  the  selection 
for  him. 

Difficulties  have  also  arisen  where 
there  is  one  article  only  coming 
within  clause  6,  which  would  be 
clearly  exempt  if  it  were  not  of 
greater  value  than  §60.  Now,  a 
horse  or  a  sewing  machine,  or  any 
other  exempted  article  exceeding 
.sixty  dollars,  does  not  come  under 


this  description  ;  and  as  it  is  in  its 
nature  indivisible,  a  difficulty  arises 
as  to  the  application  of  the  Act. 
The  article  sought  to  be  exempt 
must  not  only  be  within  the  limi- 
tation as  to  kind  but  also  as  to 
value  ;  and  so,  if  exceeding  sixty 
dollars  in  value,  would  certainly 
not  be  exempt,  and  not  being  ex- 
empt, of  course  might  be  legally 
seized  and  sold  by  the  bailiff.  The 
Act  makes  no  provision  for  the  re- 
turn of  a  portion  of  its  proceeds  to 
the  debtor  where  the  proceeds  ex- 
ceed sixty  dollars  ;  and  in  the  ab- 
sence of  such  a  provision,  the  whole 
proceeds  would  seem  to  be  applic- 
able to  the  execution.  The  merciful 
intent  of  the  legislature  will  thus 
often  fail,  but  it  is  one  of  those 
things  upon  which  it  is  of  necessity 
very  difficult  to  legislate  satisfac- 
torily. 

The  opinions  expressed  on  the 
points  above  alluded  to  were  those 
of  the  author  when  answering  some 
questions  on  the  subject  in  the 
Local  Courts  Gazette,  in  1866  (Vol. 
II.,  p.  47),  and  he  has  seen  no  rea- 
son to  change  the  opinion  then  ex- 
pressed. 

A  similar  exemption  law  is  in 
force  in  many  of  the  United  States 
of  America.  In  the  Local  Courts 
Gazette  for  1867  (Vol.  III.,  p.  73) 
will  be  found  the  note  of  a  case  de- 
cided in  Kentucky  {Anthony  v. 
JVade),  wherein  it  was  decided  that 
the  owner  of  property  which  is  ex- 
empt from  execution  in  Kentucky 
has  the  right  to  sell  such  property 
at  his  pleasure,  and  such  sale  passes 
the  absolute  title  to  the  purchaser, 
without  rendering  the  property 
liable  to  execution  for  the  debts  of 
the  owner.  Such  a  sale  is  no  fjaud 
upon  the  creditors  of  the  owner  of 
the  property,  because  the  property 
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or  securities  for  money  belonging  to  such  per- 
son. (?•)  'C.  S.  U.  C,  c.  19,  s.  151 ;  23  V.,  c.  25, 
s.  2. 


ga%'e  no  such  delusive  credit  to  the 
owner,  the  law  of  exemption  being 
sufficient  notice  to  all  creditors, 
that  the  property  was  not  subject 
to  their  demands.  This  case  was  fol- 
lowed by  Judge  Hughes,  in  a  well 
considered  judgment  (in  Ticeedale 
V.  Appleton,  reported  in  5  L.  C.  G. 
105).  He  there  interprets  the  words 
**  ordinarily  used"  to  mean  ordi- 
narily required  or  employed  in  the 
particular  occupation,  and  not  to 
refer  to  the  actual  employment  of 
the  chattels  by  the  debtor.  The 
learned  Judge  thus  concludes  :  "A 
workman  of  course  is  not  bound 
to  keep  the  same  tools  all  the  days 
of  his  life,  nor  a  peddler  the  same 
horse,  which  would  be  exempted 
a'ter  he  is  broken  down,  or  if  for 
iiay  reason  he  thinks,  as  peddlers 
do'sometimes  think,  he  could  better 
himself  by  an  exchange  or  sale. 
Indeed,  a  man  might  be  so  neces- 
sitous as  to  require  to  pawn  or  sell 
his  tools  to  procure  food  for  his 
family,  and  a  hundred  things  might 
occur  to  show  that  this  view  is 
correct.  I  think,  therefore,  as  the 
intention  of  the  Act  was  to  benefit 
the  poor  debtor,  I  must  give  the 
statute  the  most  liberal  construc- 
tion in  his  favour." 

The  arms,  &c.,  of  officers  and  men 
of  volunteer  corps  are  exempt  from 
.seizure  in  execution  (27  Vict.,  cap. 
3,  sec.  12). 

The  exemption  extends  to  a  seiz- 
ure under  an  attachment  against 
an  absconding  debtor  (Rev.  Stat., 
cap.  66,  sec.  2). 

The  exemption  clauses  do  not 
bind  the  Crown  {Bny.  v.  Davidson, 
21  U.  C.  R.  41). 

See  section  211  as  to  whether 
the  exemption  given  by  the  sta'tute 
does  or  does  not  operate  to  exempt 


from  seizure  and  sale  the  goods  of 
a  debtor  in  cases  where  his  landlord 
has  made  a  claim  for  rent  under 
that  section. 

(r)  This  remedy,  however,  should 
not  be  resorted  to  unless  the  debtor 
has  no  other  chattel  property  out 
of  which  the  debt  can  be  realized. 
It  would  be  unfair  to  the  creditor 
to  be  kept  out  of  his  money  until 
the  realization  of  these  securities, 
and  the  door  would  be  opened  to 
collusion  between  the  debtor  and 
the  bailiff  to  delay  the  creditor. 

The  words  would  seem  to  include 
all  instruments  containing  an  un- 
conditional covenant  to  pay  a  spe- 
cified sum  to  the  judgment  debtor 
for  his  own  benefit,  and  it  includes 
a  money  bond  foY  the  conveyance 
of  land  (Eeg.  v.  Potter,  10  C.  P.  39). 
A  fire  policy,  after  a  loss  has 
taken  place  and  money  has  become 
payable  thereon,  is  a  specialty  or 
security  for  money  seizable  under 
execution,  though  the  amount  pay- 
able has  not  been  ascertained 
{Ba7ik  of  Montreal  v.  McTavish,  13 
Chy.  R.  895). 

But  books  of  account  and  open 
accounts  cannot  be  seized  (see  Mc- 
Naughton  v.  Webster,  6  U.  C.  L.  J. 
17). 

Attempts  to  seize  money  made 
on  executions  and  in  the  hands  of 
the  officer  of  the  Court,  must  fail. 
In  Calvcrl}/  v.  Smith,  3  U.  C.  L. 
J.  G7,  the  defendant,  acknowledg- 
ing the  correctness  of  the  plaintiflPs 
claim  as  to  part,  paid  that  sum  into 
Court.  A  Division  Court  bailifi', 
who  held  an  execution  against  the 
plaintiff,  was  purposely  present 
when  the  money  was  paid  in.  and 
seized  it  after  it  had  been  laid  on 
the  table  before  the  clerk,  and  r«»- 
ceipt  given  for  it  to  the  defend- 
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BaiiiflE  to  hold        171.  The  Bailiff  shall,  for  the  benefit  of  the 

cheques,  notes, 

&c.,  seized  under  plaintiff,  hold  any  cheques,  bills  of  exchange, 
bCTiefit  of  plain-  proHiissory  notes,  bonds,  specialties,  or  other 
securities  for  money  so  seized  or  taken  as  afore- 
said, as  security  for  the  amount  directed  to  be 
levied  by  the  execution  or  so  much  thereof  as 
has  not  been  otherwise  levied  or  raised,  (s)  and 
the  plaintiff,  when  the  time  of  payment  thereof 
has  arrived,  may  sue  in  the  name  of  the  defend- 
ant, or  in  the  name  of  any  person  in  whose  name 
the  defendant  might  have  sued,  for  the  recovery 
of  the  sum  or  sums  secured  or  made  payable 
thereby,  {t)    C.  S.  U.  C,  c.  19,  s.  152. 


See  Rule  15. 


ant's  attorney.  Robinsojn",  C.  J., 
held  the  seizure  illegal,  saying 
that  under  the  Act,  the  bailiff,  &c. , 
could  only  seize  money  which  is 
in  the  hands  of  the  defendant,  and 
not  in  the  hands  of  a  third  party. 

And  so  it  has  been  decided  that 
money  made  under  an  execution  at 
the  suit  of  A.  cannot  be  retained 
by  the  sheriff  as  seized  under  an 
execution  against  A. ,  and  the  Court 
will  order  such  money  to  be  paid 
over  to  him  notwithstanding  the 
seizure  {Sharpe  v.  Leitch,  2  C.  L. 
J.  132). 

See  the  next  section  as  to  the 
duties  of  the  bailiff  who  has  taken 
in  execution  any  of  these  securi- 
ties. 

(s)  This  shows  that  the  intention 
is  first  to  exhaust  the  other  chattel 
property  of  the  debtor. 

A  doubt  may  arise  under  this 
section  as  to  the  return  of  the  writ 
by  the  bailiff.  It  is  his  duty  to 
make  his  return  within  thirty  days. 
He  may  have  securities  on  hand  to 
cover  the  claim,  but  as  yet  have 
made  no  money.  The  safest  course 
would  be  for  him  to  make  a  special 


return,  stating  the  seizure  of  securi- 
ties to  an  amount  apparently  suffi- 
cient to  satisfy  the  writ,  and  that 
they  remain  in  his  hands  pursuant 
to  this  section. 

(t)  There  is  nothing  in  this  sec- 
tion to  warrant  a  practice  which  is 
said  to  prevail  in  some  Courts,  of 
suing  in  the  name  of  the  plaintiff, 
or  in  fact  in  the  name  of  any  as- 
signee of  ordinary  book  debts  or 
other  choses  in  action  of  that  na- 
ture. The  action  must  be  brought 
in  the  name  of  the  defendant. 

This  provision  is  different  from 
the  analogous  proceeding  in  the 
Superior  Courts,  where  the  action 
may  be  brought  in  the  name  of  the 
sh  eriff . 

The  proceedings  may,  under  "Rule 
15,  be  by  "ordinary"  or  "special" 
summons,  according  to  circum- 
stances ;  but  in  addition  to  the 
notices  and  warnings  on  the  origin- 
al summons  to  appear,  there  shall 
be  added  a  notice,  of  which  a  form 
is  given  in  the  rule,  to  the  effect 
that  the  beneficial  plaintiff"  is  the 
only  person  who  has  power  to  dis- 
charge the  suit  (see  also  sec.  172). 
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172-  The   defendant   in    the   original  cause  Defendant  in- 
shall  not  discharge  such  suit  in  any  way  with-  not  to  discharge 
out  the   consent   of    the    plaintiff  or   of    the 
Judge,  (u)    C.  S.  U.  C,  c.  19,  s.  153. 

173.  The  party  who  desires  to  enforce  pay- Ti»e  party  wish- 

^    *'      iuif  to  enforce 

luent  of  any  security  seized  or  taken  as  aforesaid  must  secure 

,  '  costs. 

shall  first  pay  or  secure  all  costs  that  may 
attend  the  proceeding,  (v)  and  the  moneys  real- 
ized, or  a  sufficient  part  thereof,  shall  be  paid 
over  by  the  officer  receiving  the  same  to  apply 
on  the  plaintiff's  demand,  and  the  overplus,  if  overplus, 
any,  shall  be  forthwith  paid  to  the  defendant  in 
the  original  suit,  under  the  direction  of  the 
Judge.     C.  S.  U.  C,  c.  19,  s,  154. 

174.  The   Bailiff,    after    seizing   goods   and  Bailiff  after  seiz- 
chattels  by  virtue  of  an  execution,  shall  endorse  "ndo^rsf Tate  of 
on  such  execution  the  date  of  the  seizure,  (i(;)  See  of  sale. 

See  the  case  of  McDonald  v.  Mc-  mean  that  both  are  to  be  secured 

Donald  et  al.,  21  U.  0.  R.  52,  as  in  the  costs,  for  the  expression  is 

to  the  pleadings  and  evidence  in  very  general — that  the  person  who 

actions  brought  in  a  Superior  Court  desires  to   enforce  payment  (who 

under  these  provisions.  may  be  either   the   bailiflf  or  the 

{u)  See  Rule  15,  and  section  171.  execution  plaintiflP)  shall  first  pay 

[V)  This  is  rather  indefinite,  and  «r  secure,  &c      The  provision  has 

is  remarked  upon  in  McDonald  v.  not  been  carefully  framed  for  as  the 

McDonald  et  al. ,  ante,  where  Rob-  f.™«,^^^  of  costs  cannot  be  known 

T.To^vr  n    T     o„'c      ;' r  „.,,..,^„^  -4.  tul  the  suit  is  at  an  end,  they  can- 

^InJ  wV,i'u Tf  UnirFLf.).  not  be  first  paid,  that  is,  before  the 

r.f  r^^^hnll.  nf  ?l^!  'nf  A  ^^i*  is  bcgun,  although  they  may  be 

payee  or  holder  or  the  note,  &c.,  A  '^                             j        j 

whose  name  is  to  be  used  in  the        secure   .  

action  as  plaintiflF,  must  be  secured  ,    "  proceedings   are   commenced 

against  liability  for   costs,  if  the  ^^^^^^  *^^  security  be  g^ven    the 

defendant  should  succeed  in  the  f ''I^^"  ^^^^'"^  T^^^  ^\^^,   ""^fZ 

action.     It   may;  however,   mean  f^.f^^   proceedings   until   given 

that  the  real  plaintiff  shall  make  ^     '' 

the  defendant  secure  as  to  his  casts  {w)  The  bailiff  at  the  time  of  seiz- 

Ltt  case  the  action  shall  fail ;  for  ing  the  goods  should  make  out  an 

the  person  whose  name  is  used  may  inventory  of  them.     He  may  then 

be  worth  nothing,  and  he  is  not  in  remove  them,  or  if  he  find  it  more 

fact  the  real  plaintiff;  or  it  may  convenient,  there  is  usually  no  ob- 
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See  Fcrins  120, 
ISS. 


and  shall  immediately,  and  at  least  eight  days 
before  the  time  appointed  for  the  sale,  give 
public  notice  by  advertisement  signed  by  him- 
self, (x)  and  put  up  at  three  of  the  most  public 
places  in  the  Division  (xx)  where  such  goods  and 
chattels  have  been  taken,  of  the  time  and  place 
within  the  Division  when  and  where  they  will 
be  exposed  to  sale,  (?/)  and  the  notice  shall 
describe  the  goods  and  chattels  taken.     C.    S. 


U.  C,  c.  19,  s.  155. 

jection  to  his  taking  proper  secu- 
rity for  the  forthcoming  of  the 
goods  when  required,  but  of  course 
he  does  Lhis  at  his  own  risk,  as  the 
goods  are  presumed  to  be  in  his 
custody,  and  he  is  accountable  to 
the  plaintiff  for  any  loss  thereby 
arising. 

Section  51  directs  that  the  bail- 
iflPs  fees  are  to  be  paid  to  the  clerk 
at  the  time  execution  is  issued. 
See  note  [k)  to  that  section  as  to 
the  mode  of  payment  of  these  fees, 
and  section  156  and  Rule  96  as  to 
the  return  to  the  clerk  of  the  money 
made  by  the  bailiff. 

If  the  bailiff  is  requested  to 
withdraw  from  a  seizure  which  he, 
has  made,  he  should  get  the  re- 
quest from  the  plaintiff  in  writing 
to  protect  himself. 

{x)  See  Form  123,  which  gives 
as  a  form  of  notice  of  sale  that 
suggested  in  the  first  edition  of 
this  book. 

It  sometimes  happens  when  the 
goo  ds  seized  are  of  a  peculiar  na- 
ture or  of  great  value,  and  the  debt 
large,  that  the  debtor  and  some- 
times the  creditor  desire  that  the 
advertising  should  be  of  a  more 
extensive  and  elaborate  character 
than  usual.  The  bailiff  could  not, 
however,  safely  accede  to  a  request 
of  this  sort  without  the  request  in 
writing  of  both  parties. 


{xx)  The  point  has  come  up  'on 
proceedings  taken  to  test  the  suffi- 
ciency of  a  sale)  as  to  what  the 
most  public  places  are,  but  no  ex- 
press decision  has  ever  been  given  ; 
nor  indeed  could  any  but  general 
directions  be  offered  here.  It  may 
be  suggested,  however,  that  whe- 
ther there  is  a  town  or  not  in  the 
division,  the  clerk's  office  itself 
would  be  one  of  the  most  public 
places.  If  there  is  a  county  town 
in  the  division,  the  Court-house 
would  of  course  be  one  of  the  three 
places,  and  perhaps  the  jDost  office. 
If  wo  county  town  in  the  division, 
the  post  office  in  the  largest  town 
or  village,  and  the  town-hall,  or 
place  of  holding  public  meetings, 
are  suggested. 

{y)  "  There  is  no  provision  made 
for  selling  the  goods  in  any  divi- 
sion but  that  in  which  they  were 
taken.  We  are  not,  however,  as 
at  present  advised,  prepared  to 
hold  a  sale  made  in  another  divi- 
sion to  a  bond  fide  purchaser  void. 
We  incline  to  think  it  might  be 
upheld,  and  that  feither  the  plain- 
tiff" or  defendant  in  the  Division 
Court  execution,  who  sustained  loss 
or  damage  by  such  removal  and 
sale,  might  recover  compensation 
from  the  bailiff,  assuming  of  course 
that  they  neither  directed  nor  as- 
sented to  the  removal  "  (per  Dra- 
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175.  The  jTQods  so  taken  shall  not  be  sold  Goods  not  to  be 

.,      ,  .         .  />       •    1         1  B-)!!!  till  after 

until  the  expiration  of  e^mt  days  at  least  next  ei>?ht  days  have 

•^  \  expired  after 

after  the  seizure  thereof,  {z)  unless  upon  the  re-  seizure, 
quest  in  writing  under  the  hand  of  the  party 
whose  goods  have  been  seized.     C.  S.  U.  C,  c. 
19.  s.  156. 

176.  No  Clerk,  Bailiff  or  other  officer  of  any  BaiUff  and  other 

T^...         r^         1     ^     ^^     T  i  •-.•  i  officers  not  to 

Division  Court  shall,  directly  or  indirectly,  pur- PH^chase  goods 

chase  any  goods  or  chattels  at  any  sale  made 

by  any  Division  Court  Bailiff  under  execution, 

and  every  such    purchase   shall  be  absolutely 

void,  (a)     C.  S.  U.  C,  c.  19,  s.  157;  Kev.  Stat, 

c.  16,  s.  27. 

EXAMINATION  OF  JUDGMENT  DEBTORS. 

177.  Any  party  having  an  unsatisfied  judg-  jndgrment 

.  -■  .  -r>w  •     •    •  /-<  n  -,        debtors  mav  be 

ment  or  order  in  any  Division  Court,  for  the  examined  at  the 

„  111  instance  of  their 

payment  ot  any  debt,  damages  or  costs,  (h)  may  creditors. 

VER,  C.  J.,  in  Campbell  y.Coulthard,        some  proper  person  to  verify  his 
25  U.  C.  n.  624).  valuation. 

(:;)  That  is  to  say,  eight  clear  (a)  It  may  be  remarked  that  the 
days,  not  reckoning  the  day  of  post-  prohibition  extends  to  any  sale 
ing  the  notices  or  the  day  of  sale.  made  by  aiii/  bailifif  under  execu- 
The  sale  should  be  for  cash  only  tion,  whether  ia  the  same  or  in  any 
— the  bailiff  has  no  power  to  sell  other  county, 
goods  on  credit.  Rev.  Stat.,  cap.  16.  sec.  27,  pro- 
Care  should  be  taken  not  to  sell  vides,  that  "  no  sheriff,  deputy- 
more  than  is  sufficient  to  satisfy  the  sheriff,  bailiff  or  constable,  shall, 
execution,  and  it  is  the  duty  of  the  directly  or  indirectly,  puroliase  any 
bailiff  to  stop  the  sale  as  soon  as  goods  or  chattels,  lands  or  tene- 
sutficient  money  is  realized  to  cover  ments  by  him  exposed  to  sale  under 
the  execution.  execution."  This  latter  section  re- 
There  is  no  objection  to  the  plain-  stricts  a  purchase  of  goods  by  hi  in 
tiff  purchasing  his  debtor's  goods  exposed  for  sale ;  the  former  in- 
at  a  sale  by  the  bailiff,  but  it  must  eludes  a  sale  by  an>/  bailiff.  Nor 
be  a />on(2. A' ^e  sale,  or  if  there  be  no  shall  they  purchase  or  have  any 
bidding,  they  must  be  fairly  valued,  claim  or  interest  in  any  suit,  claim 
anl  the  amount  credited  on  the  or  judgment  in  the  Court  of  which 
execution.  In  such  a  case,  how-  they  are  officers  (Rule  99). 
ever,  it  would  be  well  for  the  bail-  (b)  Either  for  a  judgment  debt 
iff  to  protect  himself  by  calling  in  or  for  costs,  or  both,  or  for  any 
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See  Rules  7,  86 
and  Forms  27, 


procure  from  the  Court  wherein  the  judgment 
has  been  obtained,  if  the  defendant  resides  or 
carries  on  his  business  (c)  within  the  County  in 
which  the  Division  is  situate,  or  from  any  Divi- 
sion Court  in  any  other  County  into  which  the 
judgment  has  been  removed  under  the  one  hun- 
dred and  sixty-first  section  of  this  Act  and 
within  the  limits  of  which  Division  Court  the 
defendant  resides  or  carries  on  his  business,  {d) 
a  summons  in  the  form  prescribed  by  the 
General  Rules  {e)  or  Orders  from  time  to  time 
in  force  relating  to  Division  Courts,  and  such 
summons  may  be  served  (/)  either  personally 


money  ordered  to  be  paid  in  res])ect 
of  a  debt,  damages  or  costs,  and 
either  on  a  judgment  for  a  plaintiff 
on  his  claim,  or  for  a  defendant  on 
a  set-off. 

It  was  thought  by  Hauarty,  J., 
in  Peck  v.  McDowjall,  27  U.  C.  R., 
353  ;  5  L.  C.  G.  68,  that  the  issue 
and  return  of  an  execution  is  not  a 
condition  precedent  to  the  procur- 
ing a  judgment  summons  under  this 
section.  But  if,  on  the  return  of 
such  a  summons,  it  should  appear 
that  the  debtor  was  possessed  of 
property  sufficient  to  satisfy  the 
debt  under  an  execution,  a  Judge 
would  not  in  all  probability  make 
any  personal  order  for  payment ; 
and  the  analogy  of  the  practice  in 
the  Superior  Courts  would  be  in 
favour  of  such  refusal.  It  is  not  at 
all  likely,  however,  that  a  creditor 
would  resort  to  this  section  if  he 
could  obtain  his  money  in  the 
ordinary  manner. 

(c)  See  notes  (o)  and  {/))  to  sec- 
tion 62. 

{d)  In  the  former  case  the  sum- 
mons being  obtainable  if  the  debtor 
resides  in  any  part  of  the  county 


in  which  is  situated  the  Division 
Court  wherein  judgment  was  re- 
covered. But  if  the  judgment  has 
been  removed  by  a  transcript  to 
another  Court  in  another  county, 
the  summons  must  be  taken  out 
there,  provided  the  defendant  re- 
sides or  carries  on  his  business 
within  the  limits  of  sucfi  Division 
Court.  It  is  therefore  necessary, 
whenever  a  debtor  removes  from 
the  county  wherein  the  original 
judgment  has  been  obtained,  or 
when  he  resides  in  a  county  other 
than  that  in  which  the  judgment 
was  recovered,  to  send  a  transcript 
to  the  Division  Court  within  the 
limits  of  which  the  debtor  may  re- 
side, &c. 

See  also  Peck  v.  McDougall,  ante, 
and  notes  (o)  and  (^?)  to  section  62. 

(e)  The  course  to  be  pursued  by 
the  creditor  is  laid  down  in  Rule  7 
and  the  forms  there  referred  to. 

( /)  Rule  85  says  that  the  sum- 
mons "may  be  served  by  deliver- 
ing to  the  defendant  a  copy  there- 
of," which  means  neither  more  nor 
less  than  personal  service.  This 
section   allows   the  service  to   be 
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upou  tlie  person  to  whom  the  same  is  directed, 
or  by  leaving  a  copy  thereof  at  the  house  of 
the  party  to  be  served  or  at  his  usual  or  last 
place  of  abode,  or  with  some  grown  person 
there  dwelling,  requiring  him  to  appear  at  a 
time  and  place  therein  expressed,  to  answer 
such  things  as  are  therein  named ;  and  if  the 
defendant  appears  in  pursuance  thereof,  he 
may  be  examined  upon  oath  touching  his  estate 
and  effects,  and  the  manner  and  circumstances 
under  which  he  contracted  the  debt  or  incurred 
the  damages  or  liability  which  formed  the  sub- 
ject of  the  action,  and  as  to  the  means  and  ex- 
pectation he  then  had,  and  as  to  the  property 
and  means  he  still  has,  of  discharging  the  said 
debt,  damages  or  liability,  and  as  to  the  disposal 
he  has  made  of  any  property.  C.  S.  U.  C,  c.  19, 
s.  160. 

178-  The  person  obtaining;    such  summons  And  wUnesa- 

^  ^  es,  &c. 

and  ail  witnesses  whom  the  Judge  thinks  re- 
quisite, may  be  examined  upon  oath,  touching 
the  inquiries  authorized  to  be  made  as  afore- 
said.    0.  S.  U.  C,  c.  19,  s.  161. 

179-  The  examination  shall  be  held  in  the  The  examina- 

tion to  be  in 

Judge's  chamber,' unless  the  Judge  otherwise  jj^^sre's  cham- 
directs  {g).     C.  S.  U.  C,  c.  19,  s.  162. 

made  at  the  debtor's  usual  or  last  as  to  evi!  resulting  from  this  pro- 

place  of  abode.     Was  the  rule  in-  vision,  section  183,  note  (o),  and 

tended  to  limit  the  mode  of  service  note  {in)  to  section   182.     As  to 

to  a  personal  service  ?     If  it  were  mode  of  service  generally,  see  note 

so   intended,  it   would   not    have  {b)  to  section  70. 
used  the  word  "may;"    we  must 

therefore  assume  that  personal  ser-  (f/)  The  object  of  this  provision 

vice  is  not  necessary,  and  as  a  mat-  is  to  obviate  any  unnecessary  ex- 

ter  of  practice,  it  is  as  often  served  posure  and  annoyance  consequent 

one  way  as  another.      See  further  upon  an  examination  in  open  Court. 
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The  costs  pro-        iQQ    xiie  costs  of  sucli  summons  and  of  all 

yided  for.  -.«■  w 

proceedings  thereon  shall  be  deemed  costs  in 
the  cause,  unless  the  Judge  otherwise  directs,  (h) 
C.  S.  U.  C,  c.  19,  s.  163. 
anfdischaTged"^  ISl-  In  case  a  party  has,  after  his  examina- 
summo^neSf  ex-  tiou,  bccu  discharged  by  the  Judge,  (^)  no  fur- 
ther summons  shall  issue  out  of  the  same 
Division  Court  at  the  suit  of  the  same  or  any 
other  creditor,  (j)  without  an  affidavit  satisfy- 


cept,  &c. 


It  would,  however,  be  both  useless 
and  cruel  to  insist  upon  the  attend- 
ance of  a  debtor  before  the  Judge 
at  his  chambers  in  the  county  towu. 
It  is  therefore  the  usual  practice 
for  Judges  to  direct  that  these  ex- 
aminations shall  take  place  in  tlie 
court-room  of  the  Court  from  whence 
the  summons  issues,  or  in  some  con- 
venient place  in  the  neighbourhood 
after  the  rest  of  the  business  is  dis- 
posed of. 

(h)  There  is  no  provision  made 
for  the  payment  of  the  debtor's 
expenses  to  the  place  of  examina- 
tion. The  latter  part  of  section  183 
seems  to  intimate  that  such  pay- 
ment is  not  contemplated  by  this 
Act  ;  and  it  is  submitted  that  it 
would  be  very  unfair  to  crediti)rs 
to  insist  upon  it.  The  remedy  is 
of  course  an  extraordinary  one ; 
but  it  is  the  least  a  debtor  can  do, 
if  he  cannot  pay  his  debt,  to  ex- 
plain the  reason  why,  and  disclose 
his  financial  position  without  being 
paid  for  it,  and  especially  so  if  he 
can  only  be  examined  once  (see 
section  181  and  note  (/).  There  is 
diversity  of  practice  on  the  subject 
amongst  County  Judges, 

(I)  That  is,  discharged  as  not 
being  in  a  position  to  make  any 
payment  on  the  judgment  recover- 
ed against  him. 


(j)  These  words  are  embarras- 
sing. Suppose,  for  example,  a  cred- 
itor living  at  Cornwall  recovers  a 
judgment  there  on  a  cause  of  action 
arising  there.  The  defendant,  how- 
ever, lives  in  London,  w^here  an- 
other creditor  sues  him  and  recovers 
judgment.  The  defendant  is  ex- 
amined on  the  latter  judgment  at 
London,  under  section  177,  and  the 
debtor  is  discharged  on  that  ex- 
amination, the  Cornwall  creditor 
knowing  nothing  of  the  proceed- 
ing whatever.  Is  the  latter  to 
have  no  right  to  examine  the  debt- 
or ?  It  would  seem  not,  for  the 
section  is  imperative.  It  is  true 
that  it  speaks  of  the  "same  Division 
Court,"  but  in  the  case  suggested 
the  creditor  could  not  (under  sec- 
tion 177)  examine  the  defendant 
under  any  circumstances  without 
sending  a  transcript  to  the  London 
Court,  which  would  then  be  the 
"same  Division  Court"  in  which 
the  debtor  had  been  previously 
examined.  The  clerk,  after  an  ex- 
amination had,  and  a  discharge  or- 
dered thereon,  is  not  at  liberty, 
without  a  Judge's  order,  to  issue  a 
second  judgment  summons. 

There  may  be  a  difference,  how- 
ever, if  the  ' '  any  other  creditor  " 
is  not  himself  a  judgment  creditor 
at  the  time  of  the  examination.  A 
case  occurred  in  the  countv  of  El- 
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ing  the  Judge,  upon  facts  not  before  the  Co  urt 
upon  such  examination,  that  the  party  had  not 
then  made  a  full  disclosure  of  his  estate,  effects 
and  debts,  or  an  affidavit  satisfying  the  Judge 
that  since  sucli  examination  the  party  h  as  ac- 
quired the  means  of  paying.  C.  S.  U.  C,  c.  19> 
s.  164. 

182.  If  the  party  so  summoned —  consequence  of 

^         ^  neglect  or  re- 

1.  Does  not  attend  as  required  by  the  sum-  ^'^  ai  to  attend. 
mons,  or  allege  a  sufficient  reason  for  not  attend- 
ing ;  or 

2.  If  he  attends  and  refuses  to  be  sworn  or  to 
declare  any  of  the  things  aforesaid ;  or 

3.  If  he  does  not  make  answer  touching  the 
same  to  the  satisfaction  of  the  Judge  ;  or 

4.  If  it  appears  to  the  Judge,  either  by  the 
examination  of  the  party  or  by  other  evidence, 
that  the  party, 

(a)  Obtained  credit  from  the  plaintiff  or  in- 
curred the  debt  or  liability  under  false  pretences, 
or  by  means  of  fraud  or  breach  of  trust,  or 


ginv 
by  a 


in  where  a  debtor  was  examined 
y  a  judgment  creditor  and  dis- 
charged. Subsequently  to  this  an- 
other creditor  sued,  and  having 
obtained  judgment,  issued  a  judg- 
ment summons  without  having  ob- 
tained a  Judge's  order.  It  was  ob- 
jected that  the  debtor  had  already 
been  examined  and  discharged,  and 
could  not  therefore  be  again  exam- 
ined, unless  a  proper  ease  were 
made  out  under  tlie  latter  ])art  of 
this  section.  1  he  learned  Judge, 
however,  held  that  the  second  judg- 
ment creditor  was  not  "any  other 
creditor"  within  the  meaning  of 
the  section,  which  it  wrs  thought 
meant  either  a  person  who  at  the 
time  of  the  examination  was  &judg' 


mcnt  creditor,  or  some  person  who, 
by,  a  proceeding  in  revivor  or  the 
like,  might  b  .come  a  party  to  the 
sanie  judgment. 

It  may  be,  however,  that  the 
legislature  Jid  not  intend  that  a 
debtor  should  be  harassed  with  re- 
peated examinations  ;  though,  in 
answer  to  this,  it  might  reasona- 
bly be  urged  that  possibly  the  only 
examination  had  was  not  conduct- 
ed in  such  a  way  as  to  get  out  the 
facts,  and  that  in  the  Superior 
Courts  there  may  be  a  similar  ex- 
amination by  every  judgmei.t  cred- 
itor. Strangers  to  legal  proceed- 
ings are  not  generally  bound  as 
parties  are. 
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(b)  Wilfully  contracted  the  debt  or  liability 
without  having  had  at  the  time  a  reasonable 
expectation  of  being  able  to  pay  or  discharge 
the  same,  or 

(c)  Has  made  or  caused  to  be  made  any  gift, 
delivery  or  transfer  of  any  property,  or  has  re- 
moved or  concealed  the  same  with  intent  to 
defraud  his  creditors  or  any  of  them  ;  or 

5.  If  it  appears  to  the  satisfaction  of  the 
Judge  {k)  that  the  party  had  when  summoned, 
or,  since  the  judgment  was  obtained  against  him, 
has  had  sufficient  means  and  ability  to  pay  the 
debt  or  damages,  or  costs  recovered  against  him, 
either  altogether  or  by  the  instalments  which 
the  Court  in  which  the  judgment  was  obtained 
has  ordered,  and  if  he  has  refused  or  neglected 
to  pay  the  same  at  the  time  ordered  (/)  whether 
before  or  after  the  return  of  the  summons  ; 

{Tc)  These  words  are  commented  he  had  contracted  the  debt  by  false 

on  in  Peck  y.  McDougall,  21  \J.  Q.  pretences,    or   that  he  had  done 

R.  353  ;  5  L.  C.  G.  68,  where,  on  something   of  which  his   creditor 

an   objection   being  taken   to   an  accuses  him,   or  showing  that  he 

order  of  commitment  on  a  judg-  had  abundant  means  to  pay  if  he 

ment  summons,  in  that  it  did  not  pleased.    If  the  Judge  showed  him 

set  out  that  the  plaintiff  was  ex-  the  writing,  and  he  then  admitted 

amined  on  oath,  or  that  other  evi-  he  had  written  it,  and  did  not  ex- 

dence  was  adduced  before  the  Judge,  plain  it  or  ask  to  be  examined  on 

the  Court  said :   "TJie  warrant  pro-  oath  (which  his  replication  does 

fesses  to  commit  the  plaintiff  be-  not  assert)  to  explain  or  contra- 

cause  it  appeared  to  the  satisfac-  diet,  we  do  not  see  why  the  Judge 

tion  of  the  Judge  that  the  plaintiff  might  not  accept  and  act  on  his 

had   contracted    the    debt   under  admission,  as  he  might  in  dealing 

false  pretences.     We  are  not  pre-  with  any  admissions  made  in  Court 

pared  to  hold  that  it  would  be  ab-  on  the  trial  of  the  suit  between 

solutely  necessary  in  all  cases  to  him  and  his  creditor.     We  do  not 

take  evidence  on  oath.     We  can  lay  down  any  general  rule  on  this 

readily  suppose  a  case  in  which,  point ;   we  merely  take  the  case  as 

when  a  debtor  is  brought  up  for  it  appears  in  the  pleadings.     We 

examination,  a  writing  purporting  think  this  objection  fails." 
to  be  signed  by  him  might  be  pro-  {I)  Either  at  the  time  judgment 

4uced,  which,  if  genuine,  clearly  was  given,  or  by  any  subsequent 

proved  by  his  own  admissions  that  order  under  section  187. 
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the  Judge  may,  if  he  thinks  fit,  (m)  order  such  see  Rule  ivi, and 
party  to  be  committed  to  the  Common  Gaol  of  the 


(Til)  Subject,  however,  to  the  re- 
quirements of  the  next  section. 

Imprisonment  for  debt  has  been 
swept  away  as  a  relic  of  barbarism: 
It  was  not  intended  by  this  pro- 
vision  to  revive  it  in  Division  Court 
administration.  There  are  not  a 
few,  liowever,  and  even  some  among 
the  County  J  udges,  who  still  use  the 
power  here  given  as  though  that 
inhuman  practice  had  still  an  ex- 
istence. Whether  they  act  from  a 
mistaken  view  of  the  law,  or  do  not 
take  the  pains  to  utilize  to  the 
full  (and,  ic  is  admitted,  with  some 
trouble  to  themselves)  the  beneficial 
provisions  of  the  present  enact- 
ment, it  is  undoubtedly  a  fact  that 
there  have  occasionally  been  and 
still  are  great  hardsliips  existing 
under  the  pretended  sanction  of  the 
power  of  commitment  here  given. 
It  is  much  easier  to  make  an  order 
of  committal  than  carefully  to  scru- 
tinize the  conduct  of  the  debtor:,  to 
ascertain  whether  he  has  been  con- 
tumacious in  respect  to  the  first 
three  clauses  of  this  section,  or 
has  brought  himself  within  the 
next  three  clauses. 

It  is  confidently  asserted  that 
if  the  commitment  of  judgment 
debtors  under  these  sections  falls 
into  discredit,  and  if,  as  it  often  is, 
the  law  is  spoken  of  as  harsh  and 
unjust,  the  fault  lies  not  with  the 
legislature,  but  with  those  few  who 
administer  the  law  in  a  perfunctory 
manner.  The  great  princiiile  to  be 
kept  in  view  is  that  these  sections 
are  intended,  and  intended  solely 
(1)  for  the  purpose  of  discovery,  (2) 
for  the  punishment  of  contempt  of 
Court,  and  (3)  for  fraudulent  con- 
duct on  the  part  of  the  debtor  to- 
wards the  creditor,  and  not  for  the 
mere  non-payment  of  a  judgment 
awarded.      The    tenderness    with 


which  the  legislature  desires  to  deal 
with  the  debtor,  is  evinced  by  the 
fact  that,  by  section  183,  no  order 
to  commit  can  be  made  unless  his 
non-attendance  is  shown  to  be  wil- 
ful, or  that  he  has  failed  to  attend 
after  having  been  twice  summoned. 
But  here  may  properly  be  pointed 
out,  without  wandering  from  the 
argument,  what  seems  to  the  writer 
to  be  a  defect,  and  that  is,  that  as  it 
is  not  necessary  (see  note  (/)  to  sec. 
177)  that  either  summons  should 
be  personally  served,  and  in  conse- 
quence that  it  is  quite  possible  a 
debtor  might  be  committed  with- 
out having  heard  anything  of  these 
judgment  summonses,  it  would 
be  much  better  that  there  should 
be  only  one  summons  as  formerly, 
with  a  requirement  that  it  should 
be  served  personally',  and  some 
appropriate  provision  in  case  the 
party  should  evade  service.  It  is 
moreover  found  in  practice  that 
the  necessity  of  a  second  sum- 
mons only  tends  to  make  debtors 
careless,  and  in  case  of  fraud,  throws 
an  obstacle  in  the  way  of  justice. 

All  this,  however, detracts  nothing 
from  the  manifest  intention  of  the 
legislature  to  punish  only  for  con- 
tempt and  fraud.  And  if  this  be 
so,  it  is  clear  that  no  order  of  com- 
mitment should  go  as  of  course. 
The  matter  should  be  fully  inquired 
into.  The  debtor  is  in  the  position 
of  a  person  charged  with  an  offence, 
and  is  entitled  to  be  considered  in- 
nocent until  the  contrary  is  proved, 
either  out  of  his  own  mouth  or  by 
other  evidence,  or  by  a  concurrence 
of  circumstances  which  are  incom- 
patible with  the  theory  of  inno- 
cence. If  found  guilty  of  contempt 
or  fraud,  the  i)unishment  of  the 
delin(iuent  should  be  as  sure  and 
certain  as  if  he  had  been  charged 
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County  in  which  the  party  so  snmmoned  resides 
or  carries  on  his  business,  for  any  period  not  ex- 
ceeding forty  days.  (7i)  C.  S.  U.  C,  c.  19.  s.  165. 


and  found  guilty  of  any  crime  on 
the  statute  book  ;  the  punishment 
awarded  being  of  course  in  propor- 
tion to  the  offence  committed.  Much 
has  been  written  and  said  on  this 
subject,  and  we  might  well  quote 
V  ■  >h  advantage,  did  space  permit, 
from  the  published  language  of  the 
senior  County  Judge  in  Ontario, 
whose  sagacity  and  experience  have 
been  in  this  as  in  other  matters  so 
beneficial  to  the  proper  administra- 
tion of  lar/  in  the  Division  Courts 
of  Ontario.  It  is  hoped,  liowever, 
that  attention  having  again  been 
called  to  this  important  matter,  a 
full  consideration  of  the  subject  by 
those  concerned  in  the  administra- 
tion of  these  Courts  may  result  in 
the  true  principle  being  better 
understood  and  universally  acted 
upon. 

It  follows,  from  what  has  been 
said,  that  no  commitment  should 
ever  be  ordered  twice  for  the  same 
cause,  but  this  involves  a  consider- 
ation which  may  more  conveniently 
be  taken  up  in  connection  with  sec- 
tion 189,  where  it  is  again  referred 
to. 

[n)  But  it  appears  to  be  necessary 
that  the  debtor  should  be  called 
upon  by  summons  to  show  cause 
why  he  should  not  be  committed 
to  gaol  for  having  made  default  in 
his  payments  ;  and  u-oon  the  return 
of  this  summons  the  Judge  is  to 
use  his  discretion,  and  refuse  to 
commit  if  any  sufficient  cause  is 
shown  (see  Harper  v.  Oarr,  7  T. 
R.  270  ;  Kinning  v.  Buchanan,  8 
C.  B.  271  :  Ex  parte  Kinning,  4 
C.  B.  507). 

A  form  of  this  summons  is  given 
.as  No.  29.  This  form,  however,  does 
mot  merely  call  upon  the  debtor  to 
.show  cause  why  he  should  not  bje 


committed,  but  also  orders  him  to 
attend  to  be  examined  as  to  his 
estate  and  effects.  This  part,  it  is 
submitted,  is  quite  unnecessary, 
and  is  apt  to  cause  confusion  and 
mislead. 

See  section  1 84  as  to  the  issue  of 
the  warrant. 

It  follows  from  the  nature  of  this 
enactment,  as  already  enlarged  up- 
on, that  there  is  no  personal  pri- 
vilege which  will  avail  to  protect  a 
debtor  from  arrest  under  this  se'^ 
tion. 

In  Henderson  v.  Dickson,  19  U.C. 
E.  592,  it  was  held  that  a  member 
of  Parliament  was  not  privileged 
when  an  order  had  been  made  com- 
mitting him  for  not  attending  to  be 
examined  as  to  debts,  &c. ,  under 
an  order  for  examination  in  a  Su- 
perior Court.  And  so  in  Mackcy  v. 
Goodson,  it  was  decided  in  Chambers 
by  J.  Wilson,  J.  (2  C.  L.  J.  2)0), 
and  by  the  full  Court  (27  U.  C.  R. 
263),  that  a  clerk  of  a  County  Court 
or  deputy-clerk  of  the  Crown  is 
only  privi  eged  from  arrest  under 
an  order  committing  him  for  non- 
payment of  a  monthly  payment  on 
a  Division  Court  judgment  whilst 
engaged  in  his  official  duties,  or 
while  going  to  or  returning  from  his 
office.  The  privilege  is  founded  on 
the  duties  they  have  to  perform  to 
the  public,  and  it  also,  in  the  same 
sense,  applies  to  attorneys  and  soli- 
citors. The  last  work  on  the  sub- 
ject (Cordery's  Law  of  Solicitors, 
112)  says  :  "The  privilege  exists 
in  favour  of  solicitors  attending 
County  (Division)  Courts,  Judges' . 
chambers.  Master's  office  or  other 
professional  appointments  ;  and  as 
the  privilege  exists  for  the  sake  of 
the  client,  it  matters  not  that  the 
solicitor  is  uncertificated ;    but  it 
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183-  A  party  failinj]j  to  attend  accoidiD*:;  to  i"  «'»iat  c>aM« 

.  ^  ,  r         only  the  party 

the  reouiremeuts  ot  any  such  summons  as  atore-  8unuiu.ne.i  may 

■^  b«  committed 

said,  shall  not  be  liable  to  be  committed  to  gaol  for nonattend. 

°  anee  ;  costs 

for  the  default,  unless  the  Judge  is  satisfied  allowed  him  in 

°  certain  cases. 

that  such  non-attendance  is  wilful,  or  that  the 
party  has  failed  to  attend  after  being  twice  so 
summoned  (o),  and  if  at  the  hearing  it  appears 
to  the  Judge,  upon  the  examination  of  the 
party  or  otherwise,  that  he  ought  not  to  have 
been  so  summoned,  or  if  at  such  hearing  the 
judgment  creditor  does  not  appear,  the  Judge 
shall  award  the  party  summoned  a  sum  of 
money  by  way  of  compensation  for  his  trouble 
and  attendance,  to  be  recovered  against  the 
judgment  creditor  in  the  same  manner  as  any 
other  judgment  of  the  Court.  C.  S.  U.  C,  c. 
19,  s.  166. 

184.    Wherever  any  order  of  commitment  as  commitment  in 
aforesaid  has  been  made,  the  Clerk  of  the  Court 
shall  issue,  under  the  seal  of  the  Court,  a  war- 
rant of  commitment,  (p)  directed  to  the  Bailiff 

must  appear  that  he  left  home  for  desiring  to  have  him  committed,  to 

the  purpose  of  attending  the  Court,  show  that  sucli  non-attendance  has 

and  that  he  is  actually  practising  been  "wilful;"  but  the  failure  to 

at   the  time."      Barristers  are   si-  attend  on  being  summoned  a  second 

milarly  [trivileged,  but  managing  time  raises  the  presumption  that 

clerks  are  not.  such  non-attendance  was  "wilful," 

An  order  or  certificate  in  bank-  thereby  subjecting  the  debtor  to 

ruptcy  or  insolvency  is  not  avail-  punishment  for  non-attendance, 

able  to  discharge  a  debtor  from  any  See  further  as  to  this  section,  note 

order  of  commitment  (C.  S.  U,  C,  (7n)  to  section  182. 

cap    19   sec.  172  ;  .see  p  179)    Nor  ^^^^^^  ^^  -^  ^  ^^^^^^  ^^  ^.^^, 

wdl  a  discharge  in  "\80,vencj  pre-  ^^^^'^^^^  ^^^  ^^^^^^^^^  ^^  appearance, 

vent;  his  being  committed  {Mackcoj  ^^^^  ^^^^^^  ^^  ^  ^^^^^^^{  ^^,.^^^  ^^. 

V.  f.oodsou,  ante).  amination.     These  documents  are 

(o)  If  the  debtor  does  not  appear  to  bear  date  on  the  day  on  which 
upon  the  first  summons,  the  bur-  the  order  of  commitment  is  enter- 
den  of  proof  lies  upon  the  creditor  ed  in  the  Procedure  Book,  and  shall 
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See  Rules  101, 
102,  103,  and 
Forms  93,  9L 


Constables,  kc. 
to  execute  war- 
rants. 


of  any  Division  Court  within  the  County,  and 
such  Bailiff  may  by  virtue  of  such  warrant 
take  the  person  against  whom  the  order  has. 
been  made,  {q)     C.  S.  U.  C,  c.  19,  s.  167. 

185.  All  Constables  and  other  Peace  Officers 
within  their  respective  jurisdictions  shall  aid  in 
the  execution  of  every  such  warrant,  and  the 
gaolor  or  keeper  of  the  gaol  of  the  County  in 
which  such  warrant  has  been  issued,  shall  re- 
ceive (r)  and  keep  the  defendant  therein  until 
discharged  under  the  provisions  of  this  Act  or 
otherwise  by  due  course  of  law.  C.  S.  U.  C,  c. 
19,  s.  168. 

mitted.  although  such  teim  may 
not  expire  until  after  the  expira- 
tion of  the  three  months  (//ai/6S  v. 
Keene,  12  C.  B.  233). 

A  bailiff  cannot  break  in  an  outer 
door,  nor  use  force  to  get  into  a 
house  to  make  the  arrest  (5  Coke, 
92)  ;  but  when  once  peaceably  in, 
he  can  force  open  an  inner  door 
[Lee  V.  Cransel,  Cowp,  1).| 

See  further  as  to  execution  of 
warrants,  notes  to  Rule  76. 

It  is  a  common  practice  for  bail- 
iffs to  employ  persons  to  assist 
them  in  their  duties,  and  even  to 
make  arrests  under  this  section. 
It  may  be  questioned  whether 
such  an  assistant,  there  being  no 
provision  for  the  appointment  of 
deputy  bailiffs,  could  safely  act 
under  this  section,  unless  indeed 
he  were  a  constable  or  peace  officer 
of  the  county  (see  Addison  on 
Torts,  554). 

(r)  Rules  103  requires  thebailiff,, 
when  he  delivers  the  person  arrest- 
ed to  the  gaoler,  with  the  warrant, 
to  endorse  the  number  of  miles, 
showing  the  amount  of  mileage, 
and  also  to  state  in  writing  the 
actual  day  of  the  arrest. 


have  endorsed  thereon  the  amount 
of  debt  and  costs  on  such  proceed- 
ings (Rule  101).  This  latter  pro- 
vision is  to  enable  the  debtor, 
through  the  interposition  of  sec- 
tion 186  (see  note  (*■)  thereto),  to 
purge  the  contempt  or  atone  for 
the  fraudulent  conduct  for  which 
he  was  ordered  to  be  punished,  by 
making  full  reparation  to  the  in- 
jured party. 

These  warrants  continue  in  force 
for  three  months  from  their  date, 
but  may  be  renewed  by  an  i'X  parte 
application  to  the  Judge  upon  affi- 
davit showing  the  cause  of  non- 
execution,  and  that  the  amount 
due  is  still  unsatisfied  (Rule  101). 
The  renewal  may  be  made  by  the 
clerk  in  the  manner  directed  by 
Rule  102.  Rule  103  speaks  of  the 
bailiff's  duties  upon  executing  the 
warrant. 

((/)  The  warrant  may  be  executed 
at  any  hour  of  the  day  or  night,  and 
on  any  day  except  Sunday.  But 
the  arrest  must  be  made  before 
the  expiry  of  the  warrant  (9  Coke, 
66).  But  if  so  made,  the  debtor 
may  be  detained  thereunder  for 
the  term  for  which  he  was  com- 
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186.  Any  person  imprisoned  under  this  Act  when  debtor  in 

J    ^  r  >  custody  shall  be 

who  has  satisfied  the  debt  or  demand,  or  any  discharged, 
instalment  thereof  payable,  and  the  costs  re- 
maining due  at  the  time  of  the  order  of  impri- 
sonment being  made,  together  with  the  costs  oi  see  Rule  10.3  and 
obtaining  such  order,  and  all  subsequent  costs,  ^'*^"^  ^^' 
shall,  upon  the  certificate  of  such  satisfaction, 
signed  by  the  Clerk  of  the  Court,  or  by  leave  of 
the  Judge  of  the  Court  in  which  the  order  of 
i  mprisonment  was  made,  be  discharged  out  of 
custody,  (s)     C.  S.  U.  C,  c.  19,  s.  169. 

187.  The  Judge  before  whom  such  summons  Judge  may  make 

.  order,  and  may 

is  lieard  may,  it  he  thinks  fit,  rescind  or  alter  alter  and  modify 

the  same. 

any  order  for  payment  previously  made  against 
any  defendant  so  summoned  before  him,  and 
may  make  any  further  or  other  order,  either  for 
the  payment  of  the  whole  of  the  debt  or  dam- 
ages recovered  and  costs  forthwith,  or  by  any 
instalments,  or  in  any  other  manner  that  he 
thinks  reasonable  and  just,  (t)  C.  S.  U.  C,  c.  19, 
s.  170. 

(s)  Without  some  such  provision  default  made  in  payment  of  the 

as  this,  the  mere  payment  of  the  debt  as  ordered  on  this  second  occa- 

debt  and  costs  would  not  entitle  sion,  or  in  payment  of  any  instal- 

the  debtor  to  his  discharge,  inas-  ment,  the  debtor  will  be  liable  to 

much  as  the  committal  is  as  a  pun-  be  again  brought  upon  a  fresh sum- 

ishment   for    contempt   or    fraud  mons,  and  thereupon  dealt  with  as 

(Henderson  v.  Dickson,  19  U.  C.  R.  provided  for  in  section  182. 

592).  It  has  been  said  that  the  section 

A  form  of  certificate  of  discharge  in  the  English  Act  which  is  simi- 

under  this  section  is  given  in  No.  lar  in  its  terms  to  the  present  sec- 

^7.  tion,  '*  shows  that  there  is  nothing 

(0  That  is  to  say,  instead  of  com-  in  the  nature  of  a  final  judgment 

mitting  a  debtor  for  any  reason  in  these  Courts,     The  Judge  has 

which    seems   to    him   sufficient,  still  jurisdiction    over  this    very 

he  may  extend  the  time  for  paj^-  judgment  on  which  this  action  ia 

meat,  or  order  the  payment  of  the  brought  "  (per  Lord  Campbfxf.  in 

debt  by  instalments.     Upon  any  Berkeley  v.  Eldcrkin  1  E.  &  H.  808, 
12 
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Parties  mav  be        188.  Ill    case   the    defendant   in    any   suit 

6X^1111116(1     wllGll  

bronglit  in  a  Division  Court  has  been  person- 
ally served  with  the  summons  to  appear,  or 
personally  appears  at  the  trial,  and  judgment  is 
given  against  him,  the  Judge,  at  the  hearing  of 
the  cause  or  at  any  adjournment  thereof,  may 
examine  the  defendant  and  the  plaintiff,  and 
any  other  person,  touching  the  several  things 
hereinbefore  mentioned,  and  may  commit  the 
defendant  to  prison,  and  make  an  order  in  like 
manner  as  he  might  have  done  in  case  the 
plaintiff  had  obtained  a  summons  for  that  pur- 
pose after  judgment,  {tt)     C.vS.U.C,  c.  19,  s.  171. 


cited  in  Donelly  v,  Stewart,  25  U. 
C.  E.  398  ;  2  C.  L.  J.  186).  The 
action  referred  to  was  an  action 
brought  in  a  higher  Court  on  a 
Division  Court  judgment,  which, 
in  the  face  of  this  section,  it  was 
held  could  not  be  brought. 

(tt)  It  is  not  intended  that  the 
Judge  should  commit  a  debtor  to 
prison  for  not  having  paid  a  claim 
— perhaps  a  disputed  account  be- 
tween the  parties — only  settled  by 
judicial  interposition  a  few  mo- 
mentspreviously.  The  Judge  could, 
however,  it  is  presumed,  make  such 
inquiries  as  he  might  think  neces- 
sary, for  the  purpose  of  obtaining 
information  as  to  the  debtor's  abili- 
ty to  pay,  and  thereupon  make  an 
order  for  payment  of  the  debt,  by 
instalments  or  otherMise,  and  upon 
which,  if  default  should  be  made, 
the  creditor  might  have  the  debtor 
again  summoned  and  proceeded 
against  under  section  182. 

But  the  p)incipal  benefit  of  this 
section  appears  to  consist  in  the 
power  it  gives  of  punishing  sum- 
marily any  fraud  on  the  part  of  the 
debtor  coming  within  the  fourth 
clause  of  section  182,  which  may  be 


proved  at  the  hearing  (see  Exjyarte 
Purdy,  19  L.  J.,  C.  P.  222  ;  9  0. 
B.  201). 

Such  an  order  can  only  be  made 
if  the  debtor  "personally  appears 
at  the  trial, "  or  has  been  person- 
ally summoned  to  appear,  and  has 
thus  an  opportunity  of  defending 
himself ;  nor  would  a  Judge,  except 
in  a  very  clear  case,  exercise  the 
powers  given  to  him ;  and  where  the 
debtor  could  show  any  reasonable 
ground  for  leading  the  Judge  to 
believe  that  he  might  be  able  there- 
after to  clear  himself  from  the  fraud 
charged  against  him,  the  Judge 
would  properly  refuse  to  make  any 
order  of  committal. 

Cases  have  occurred  where  the 
power  here  given  has  been  of  great 
use  :  for  example,  a  man  was  once 
sued  for  goods  purchased  which  he 
refused  to  pay  for,  although  he  had 
a  large  sum  of  money  in  his  pocket. 
This  was  proved  at  the  hearing,  and 
an  order  at  once  made  for  his  com- 
mittal. He  was  immediately  ar- 
rested, and  as  promptly  paid  the 
debt  and  costs.  See  Ex  parte  Purdy 
for  a  form  of  warrant  under  the  cor- 
responding enactment  in  England. 
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[C.  S.  U.  G.y  c.  19,  s.  17£,  is  as  follows:  (m) 

172.  No  protection  order  or  certificate  granted  by  any  Party  committed 
Court  of  Bankruptcy,  or  for  the  relief  of  insolvent  debtors,  charj,^  ^^r  in- 
sliall  be  available   to  discharge   any  defendant  from  any  solvency. 
order  of  commitment  as  aforesaid,  [v)     13,   14  V.,  c.  53, 
8.  95,  the  end]. 

189.  No  imprisonment  under  this  Act  shall  ^^V* ''«>  to  be 

^  extingxushed. 

extinguish  the  debt  or  other  cause  of  action  on 
which  a  judgment  has  been  obtained,  or  protect 
the  defendant  from  being  summoned  anew  and 
imprisoned  for  any  new  fraud  or  other  default 
rendering  him  liable  to  be  imprisoned  under  this 
Act,  {w)  or  deprive  the  plaintiff  of  any  right  to 
take  out  execution  against  the  defendant.  C.  S. 
U.  C,  c.  19.  s.  173. 

(w)  See  note  (a)  p.  31,  ante. 


{v)  Nor  will  a  discharge  under 
the  Insolvent  Act  prevent  a  party 
from  being  committed  under  such 
an  order  ( In  re  Mackay  et  at.  v.  Good- 
son,  2  C.  L.  J.  210  ;  27  U.  C.  R. 
263  ;  5  L.  C.  G.  39  ;  Ahhy\,  Dale, 
11  C.  B.  378). 

( w)  The  sections  referred  to  as  to 
commitment  of  a  judgment  debtor 
after  examination,  or  for  refusing 
to  be  examined,  partake  as  we  have 
seen  (sec  182,  note  m)  of  the  nature 
of  penalties  either  for  fraud  or  for 
contempt  of  Court,  as  the  case  may 
be,  the  power  of  imprisonment  not 
being  by  way  oi  satisfaction  of  the 
debt ;  though  a  discharge  may,  un- 
der section  186,  be  obtained  by  pay- 
ment of  the  debt  and  costs. 

Questions  have  arisen  and  are 
often  likely  to  arise  as  to  the  con- 
struction to  be  placed  upon  the 
words  "any  new  fraud  or  other  de- 
fault." 

It  would  be  against  the  first  prin- 
ciples of  justice  that  a  person  should 
be  punished  twice  for  the  same 
offence  ;  and  so  it  has  been  held  in 


England,  under  a  similar  enactment, 
that  a  debtor  could  not  be  twice 
imprisoned  for  the  same  default, 
although  he  unquestionably  could 
be  summoned  anew  and  imprisoned 
for  each  new  or  other  default  in 
paying  another  instalment  when 
due  {Fletcher  v.  Watts,  51  Law 
Tlmts;  7  L.  C.  G.  140). 

That  case,  which  was  the  decision 
of  a  County  Court  Judge,  would  seem 
to  state  the  law  correctly  under  our 
statute  ;  and  though  it  would  un- 
doubtedly be  illegal,  after  a  com- 
mitment has  once  been  made  for 
any  of  the  causes  mentioned  in  sec- 
tion 182,  to  commit  the  debtor  again 
for  the  same  identical  cause,  it 
would  be  going  too  far  to  say  that 
he  could  not  be  twice  committed 
on  the  same  judgment  ;  for  ex- 
ample, the  first  commitment  might 
be  for  wilful  default  in  attending 
to  be  examined  ;  a  second  commit- 
ment might  properly  be  made  for 
fraudulent  acts  discovered  on  ex- 
amination at  a  subsequent  period  ; 
and  neither  of  these  would  ensure 
security  to  the  debtor  from  a  further 
committal  in  case  he  should  neglect 
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DehtoTs^^^^^  190-  In  case  any  person,  being  indebted  in 

a  sum  not  exceeding  one  hundred  dollars,  nor 
less  than  four  dollars,  for  any  debt  or  damages 
arising  upon  any  contract,  express  or  implied,  (x) 
or  upon  any  judgment, 

1.  Absconds  from  this  Province,  (y)  leaving 
personal  property  liable  to  seizure  under  ex- 
ecution for  debt,  (z)  in  any  County  in  Ontario. 

2.  Attempts  (a)  to  remove  such  personal  pro- 
perty, either  out  of  Ontario  or  from  one  County 
to  another  therein. 

3.  Keeps  concealed  {h)  in  any  County  to 
avoid  service  of  process ; 

and  in  case  any  creditor  of  such  person,  his  ser- 
vant or  agent,  makes  and  produces  an  affidavit 
jee  Rule  35  and  or  affirmation  to  the  purport  of  the  form  pre- 
scribed by  the  General  Eules  or  Orders  from  time 
to  time  in  force,  relating  to  Division  Courts,  (c) 

to  pay  the  debt  when  he  had  suffi-  about  to  abscond  (Boyle  v.  Ward, 

cient  means  and  ability  to  do  so,  11  U.  C.  R.  416). 

Re  Boyce,  2  E.  &  B.  521,  is  an  au-  (2)  See  section    170  as  to  what 

thority  as  to  this.    The  latest  cases  goods  aie  covered  by  these  words, 

on  the  subject  and  to  the  same  („)  An  attachment  will  not  be 

effect  are  Hormail  v.  Briice,  L.  R,  warranted  by  an  intention  to  remove 

8  0.  P.  378 ;  Evans  v.  Will,  L.  R.  property  ;  there  must  have  been  an 

1  C.  P.  Div.  229.  attempt  {Hood  v.  Cronlclte,  29  U. 

A  careful  Judge,  however,  would  Q  R  93) 
hesitate  before  ordering  a  second  \^;^  ..^  concealed,"  not  is 
co^nmitment.  unless  he  were  satis-  ^^\^^^^-^^^  J,^^^  ,„i  j^t  mean  some- 
fed  that  the  matter  in  respect  of  ^^^  ^^^^^^^^^  Quackenbnsh  et 
which  It  might  be  asked  was  not  ^^  ^  ^^^.^  ^3  ^  ^  2OI,  and 
and  could  not  have  been  brought  t    lA 

to  his  notice,  or  in  the  mind  of  the  ''                                 ^  ■    e 

creditor  when  first  order  made.  (c)  ^"l^  35  directs  that  this  form 

,  ,  c,          .    X    T^         -./.i-  shall  be  according  to  IS  o.  11. 

(x)  See  note  to  Form  16  for  con-  ^^^  affidavit  must  not  be  in  the 

cise  statements  of  various  claims  alternative,  and  must  comply  with 

.on  contracts.  ^^le  form.   In  Quackenbnsh  et  al.  v. 

{y)  It  is  not  sufficient  that  he  is  Snider,  13  C.  P.  201,  the  affidavit, 
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and  in  case  the  said  affidavit  or  affirmation  (d)  be 
tiled  with  the  Clerk  of  any  Division  Court  {c)  in 
Ontario,  then  such  Clerk,  upon  the  application 
of  such  creditor,  his  servant  or  agent,  shall  issue 
a  warrant  under  the  hand  and  seal  of  such  Clerk, 
in  the  form  prescribed  by  such  General  Rules  or 
Orders,  directed  to  the  Bailiff  of  the  Division 
Court  within  whose  Division  the  same  is  issued, 
or  to  any  Constable  of  the  County,  commanding 
such  Bailiff  or  Constable  to  attach,  seize,  take  see  Form  is. 
and  safely  keep  all  the  personal  estate  and  effects 
of  the  absconding,  removing  or  concealed  person 
within  such  County,  liable  to  seizure  under  exe- 
cution for  debt,  (/)  or  a  sufficient  portion  thereof 
to  secure  the  sum  mentioned  in  the  warrant,  {g) 
with  the  costs  of  the  action,  and  to  return  the 
warrant  forthwith  to  the  Court  out  of  which  the 


alter  stating  the  indebtedness,  fur- 
ther stated  that  tlie  defendant  had 
good  reason  to  believe,  &c. ,  that  the 
said  debtors  had  absconded  from 
the  Province  of  Canada  with  intent 
and  design  to  defraud  him  of  said 
debt  ;  or  that  the  debtors  were 
about  to  abscond  from  said  pro- 
vince ;  &r  leave  the  county  of,  &c., 
with  intent,  &c.,  taking  away  per- 
sonal property  liable  to  seizure, 
under  execution  for  debt  ;  or  that 
the  said  debtors  were  concealed  with- 
in the  county  of,  &c. ,  to  avoid  being 
served  with  process,  with  intent, 
&c.  Draper,  C.  J.,  said  that  the 
affidavit  did  not  contain  any  one 
of  the  three  alternatives  contained 
in  the  statute.  "  The  last  alterna- 
tive is  the  one  most  nearly  ap- 
proached ;  but  there  is  an  obvious 
difference  between  kcepiiuf  conceal- 
ed and  simply  being  concealed, 
which  might  be  on  a  single  occasion 
to  avoid  being  served  with  process. " 


(d)  See  Form  110  (o),  &c.,  for 
affirmations  by  Quakers,  &c.,  and 
Form  110  (w)  for  jurat  by  illiterate 
persons. 

(e)  See  section  191  and  note  (/), 
and  section  193  and  note  {I). 

(/)  See  section  170  and  notes. 
The  exemption  clauses  apply  in 
these  cases  (Rev.  Stat.,  c.  6*6,  s.  3). 

(g)  "All  the  personal  estate,  &c., 
or  a  sufficient  portion  thereof  to 
secure  the  sum,  &c.,"  may  be  a 
clumsy  way  of  saying  that  the 
bailiff  is  to  seize  enough  goods  to 
satisfy  the  debt  and  costs,  or  if 
there  are  not  enough  for  that  pur- 
pose, then  all  ;  it  can  scarcely  mean 
that  the  bailiff  is  to  seize  all  the 
debtor's  goods  liable  to  seizure, 
whether  or  not  such  seizure  be 
largely  in  excess  of  what  would  bo 
a  "sufficient  sum."  But  I'lough 
this  would  seem  to  be  the  appar- 
ent meaning  of  the  words,  it  can- 


182 


THE  DIVISION   COURTS   ACT. 


[Sec.  191, 


^  same  issued.     C.  S.  U.  C,  c.  19,  s.  199  ;  40  V„ 

c.  7,  Sched.  A.  (70). 

^Teifmiy'^  191.  Any  County  Judge,  or  a  Justice  of  the 
Peace  for  the  County,  may  take  (h)  the  affidavit 
in  the  last  preceding  section  mentioned,  and 
upon  the  same  being  filed  with  such  Judge  or 
Justice,  the  Judge  or  Justice  may  issue  a  war- 
rant under  his  hand  and  seal  in  the  form  pre- 
scribed as  aforesaid,  and  such  Judge  or  Justice 
shall  forthwith  transmit  the  affidavit  to  the 
Clerk  of  the  Division  Court  within  whose  Divi- 
sion the  same  was  made  or  taken,  to  be  by  him 
filed  and  kept  among  the  papers  in  the  cause.  (^') 
C.  S.  U.  C,  c.  19,  s.  200. 


issue  attach 
ments,  &c. 


Form  12. 


not  be  denied  that  such  a  reading 
leads  to  many  difficulties  which 
would  have  been  obviated  (at  least 
if  the  debtor  had  abscondexl)  by  au- 
thorizing the  bailiff  to  attach  all 
the  property  (see  sections  195,  198, 
and  notes  thereto).  It  is  suggest- 
ed in  note  (w)  to  section  198  that 
a  distinction  may  be  drawn  be- 
tween the  cases  of  absconding,  re- 
moving or  concealed  debtors  in 
respect  of  the  quantum  of  goods  to 
be  seized. 

{h)  The  word  "take  "  here  means 
' '  administer,"  But  the  use  of  this 
word,  and  of  the  words  * '  made  or 
taken  "  in  the  latter  part  of  the 
section,  points  to  a  serious  incon- 
sistency. And  with  reference  to 
these  words  '*  made  or  taken,"  one 
would  think  that  they  must  have 
been  used  by  mistake  for  made  or 
produced  {i.e.  produced  to  the  Judge 
or  Justice).  It  can  scarcely  have 
been  intended  that  a  Judge  should 
not  be  allowed  to  act  on  an  affi- 
davit sworn  before  some  one  other 
than  himself.  Under  section  190 
it  is  sufficient  for  the  creditor  to 


make  the  affidavit  before  any  com- 
petent authority,  and  when  it  is 
produced  to  the  clerk,  the  latter,  on 
the  application  of  the  creditor,  must 
issue  the  warrant.  The  words  in 
this  section  would,  however,  seem, 
if  taken  literally,  to  have  the  some- 
what absurd  effect  of  limiting  the 
powers  not  merely  of  a  justice  of 
the  peace  but  of  a  County  Judge 
to  cases  where  the  affidavit  is 
"made  or  taken"  before  himself, 
(i)  It  frequently  happens,  from 
ignorance  on  the  part  of  those  who 
apply  for  relief  to  magistrates  who 
act  under  powers  given  by  the 
above  provisions,  that  mistakes  are 
made  in  the  affidavits  produced, 
or  else  the  magistrate  makes  a 
blunder  on  his  part,  so  that  the 
proceedings  are  irregular.  The 
warrant  is  of  course  issued  at  once, 
but  the  mistake  is  not  discovered 
until  the  affidavit  reaches  the  clerk. 
It  is  of  course  no  fault  of  his  so 
far  ;  but  he  would  be  to  blame  if 
he  did  not  at  once  call  the  atten- 
tion of  the  parties  to  the  matter, 
and  he   would  probably  get  the 
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192.  Upon  receipt  of  such  warrant  by  the  > 
Bailiff  or  Constable,  and  upon  being  paid  his 
lawful  fees,  including  the  fees  of  appraisement, 
such  Bailiff  or  Constable   shall  forthwith  ex- ^    ,.. 

S^e  Forms  1, 

ecute  the  warrant,  and  make  a  true  inventory  (7*)  ^^^*- 
of  all  the  estate  and  effects  which  he  seizes  and 
takes  by  virtue  thereof,  and  shall  within  twenty- 
four  hours  after  seizure  call  to  his  aid  two  free- 
holders, who  being  first  sworn  by  him  to  appraise 
the  personal  estate  and  effects  so  seized  (k),  shall  -f|  ^'>""«  ^^^ 
then  appraise  the  same  and  forthwith  return 
the  inventory  attached  to  such  appraisement  to 
the  Clerk  of  the  Court  in  which  the  warrant  is 
made  returnable.     C.  S.  U.  C,  c.  19,  s.  201. 


plaintiff  to  make  a  fresh  affidavit 
and  issue  a  new  warrant.  The  bail- 
iff, on  discovering  that  the  warrant 
was  irregular,  would  have  to  con- 
eider  what  he  should  do  ;  and  if 
satisfied  of  the  irregularity,  would 
probably  stay  his  hand. 

After  the  decision  in  Gj'ay  v. 
McCartij  et  al.,  22  U.  C.  R.  568, 
creditors  will  not  willingly  insti- 
tute proceedings  before  a  magis- 
trate, and  magistrates  on  their  part 
will  be  chary  of  acting  under  this 
section.  In  the  case  referred  to, 
the  defendant  M. ,  at  the  request  of 
defendant  W.,  gave  a  warrant  to 
defendant  K.  to  attach  the  goods 
of  the  plaintiff,  but  through  some 
neglect  or  ignorance  the  necessary 
affidavit  was  not  made  and  filed. 
Upon  this  warrant  some  goods  of 
the  plaintiffs  were  seized.  On  ac- 
tion brought,  the  Court  considered 
that  all  the  defendants  were  liable  ; 
and  that  as  the  affidavit  was  not 
made  and  filed,  the  magistrate,  as 
well  as  the  attaching  creditor,  was 
a  trespasser.      An  application  to 


the  clerk  of  a  Division  Court,  who 
would  have  known  what  was  neces- 
sary, would  have  saved  all  this  loss. 
But  whilst  it  is  necessary  that 
the  affidavit  should  be  made  and 
filed  with  the  Judge  or  Justice,  it 
is  not  necessary,  in  order  to  give 
the  Judge  or  .Justice  jurisdiction, 
that  the  affidavit  should  in  due 
course  be  filed  with  the  clerk,  al- 
though the  neglect  to  do  so  would 
be  a  breach  of  duty  [Moore  v.  O'vi- 
leu,  32  U,  C.  R.  233). 

A  justice  of  the  peace,  acting 
within  his  jurisdiction  under  these 
sections,  would  be  entitled  to  no- 
tice of  action  {lb.) 

(j)  See  Form  120. 

{k)  See  Form  121  for  a  form  of 
the  oath  to  be  administered  by  the 
bailiff,  who  should  endorse  a  memo- 
randum thereof  on  the  inventory, 
after  the  appraisers  have  done  their 
duty.  The  appraisement  must  be 
in  writing  in  Form  122,  and  be  en- 
dorsed on  the  inventory  (see  Tariff 
of  Fees,  Form  3). 
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Proceedings 
may  be  con- 
tinued in  Court 
out  of  which 
attachment 
issued. 


Proceedings 
commenced 
before  attach- 
ment to  con- 
tinue. 


Property  at- 
tached may  be 
sold  under  exe- 
cution. 


193.  In  any  case  commenced  by  attachment, 
in  a  Division  Court,  the  proceedings  may  be 
conducted  to  judgment  and  execution  in  the 
Division  Court  of  the  Division  within  which 
the  warrant  of  attachment  issued.  (/)  C.  S.  U.  C, 
c.  ]9,  s.  202. 

194.  Where  proceedings  have  been  com« 
menced  in  any  case  before  the  issue  of  an 
attachment,  such  proceedings  may  be  continued 
to  judgment  and  execution  m  the  Division 
Court  within  which  the  proceedings  were  com- 
menced, (m)     C.  S.  U.  C,  c.  19,  s.  203. 

195.  Tlie  property  seized  upon  any  warrant 
of  attachment  shall  be  liable  to  seizure  and  sale 
under  the  execution  to  be  issued  upon  the  judg- 
ment ;  or  in  case  such  property  was  perishable, 
and  has  been  sold,  the  proceeds  thereof  shall 
be  applied  in  satisfaction  of  the  judgment,  (n) 
C.  S.  U.  C,  c.  19,  s.  204. 


(?)  Section  190  says  that  if  the 
application  for  attachment  is  made 
to  a  clerk,  the  affidavit  shall  be 
filed  with  the  clerk  "  of  any  Divi- 
sion Court ;"  or  if  to  a  Judge  or 
Justice,  the  affidavit  shall  be  trans- 
mitted to  the  clerk  of  the  Court 
within  whose  division  the  same 
was  taken  (section  191).  Whether, 
therefore,  the  warrant  is  issued  by 
a  clerk,  a  Judge  or  a  Justice  of  the 
Peace,  the  Court  of  the  division 
wherein  the  affidavit  is  made  and 
the  warrant  issues  is  the  Court  in 
which  all  subsequent  proceedings 
must  be  had.  The  jurisdiction  as 
to  locality  is  not  therefore  govern- 
ed by  the  same  rules  which  apply 
in  suits  commenced  by  summons  in 
the  usual  manner.  If,  however,  so 
commenced,  and  an  attachuicnt  is 


subsequently  issued,  the  attach- 
ment does  not  change  the  Court 
(see  next  section). 

(to)  In  both  these  cases,  if  the 
defendant  has  not  been  personally 
served,  the  hearing  or  trial  shall 
not  take  place  until  a  month  after 
the  seizure  under  the  attachment 
(Rule  35)  ;  the  purpose  of  which 
is  to  allow  all  other  creditors  who 
may  sue  out  attachments  within 
the  month  after  the  issue  of  the 
first  attachment,  to  share  in  the 
proceeds  of  the  sale  of  the  goods 
seized,  in  the  event  of  there  being 
insufficient  to  satisfy  the  claims 
of  all  (see  section  198  and  note). 

{n)  Cases  of  several  attachments- 
are  provided  for  by  sections  197  and 
198,  but  there  is  no  express  provi- 
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sionforany  conflict  between  attach- 
ing and  non-attaching  creditors  of 
the  defendant. 

There  can  be  no  question  but 
that  an  execution  issued  on  a  judg- 
ment obtaine<i  in  the  ordinary 
manner,  and  placed  in  the  bailitl's 
hands  before  an  attachment  from 
a  Division  Court,  and  necessarily, 
therefore,  before  an  execution  to  be 
obtained  in  such  attachment  suit, 
has  the  priority. 

And,  further  than  this,  it  seems 
to  be  the  more  general  opinion,  and 
that  acted  upon  by  the  majority  of 
the  County  Jmlges,  that  although 
the  debtor's  goods  are  seized  under 
an  attachment,  they  are  neverthe- 
less liable  to  the  execution  of  any 
creditor  who  may  obtain  a  judg- 
ment, and  deliver  the  execution 
issued  thereupon  to  the  bailiff,  be- 
fore judgment  is  obtained  and  exe- 
cution issued  by  the  attaching  cre- 
ditor. The  case  principally  relied 
in  in  support  df  this  view  is  that 
of  Francis  v.  Brotvn,  11  U.  C.  K. 
558  ;  1  U.  C.  L.  J.  225,  in  which 
the  above  rule  was  laid  down,  but 
with  this  difiference — that  there, 
the  execution  of  the  non-attaching 
creditor  was  issued  from  a  Supe- 
rior Court  (see  also  Fis/ier  v.  Sulky, 
3U.  C.  L.  J.  89.) 

If  such  be  the  rule  respecting 
executions  from  Superior  Courts, 
there  would  seem  to  be  no  reason, 
particularly  looking  at  the  l»road 
ground  taken  in  the  judgment  in 
Francis  v.  Brown,  why  it  should 
not  likewise  be  applicable  to  exe- 
cutions from  Division  Courts. 

Proceedings  by  attachment  are 
either  to  compel  the  appearance  of, 
or  rather  to  efiect  service  upon  a 
defendant,  or  to  obtain  security  to 
the  plaintiff  for  his  claim  ;  in 
neither  case,  it  is  argued,  would  it 
be  reasonable,  that  by  taking  a 
step  for  such  a  purpose  a  creditor 
should  obtain  priority  over  another 
creditor  who  commenced  proceed- 


ings before  him,  such  proceedings 
being  tinally  carried  to  judgment 
and  execution. 

Again,  section  202  provides  that 
an  execution  shall  forthwith  issue 
upon  a  judgment  obtained  in  a  suit, 
wherein  the  summons  was  person- 
ally served  before  the  seizure  of 
any  property  under  any  warrant  of 
attachment,  that  is ,  any  warrant  in 
some  suit  other  than  that  in  which 
the  summons  was  personally  serv- 
ed (if  such  be  the  meaning  of  the 
section).  If  this  is  not  intended 
to  give  the  plaintiff,  who  had  com- 
menced his  proceedings  by  personal 
service,  the  advantage  of  priority 
of  execution,  what  is  the  object  of 
the  provision  that  the  execution 
should  issue  forthwith  ?  The  rule 
— that  laid  down  in  Francis  v. 
Brown — appears  to  be,  qui  prior 
est  in  tempore,  potior  est  injure. 

On  the  other  hand,  it  is  urged 
with  much  force,  that  carrying  out 
this  doctrine  to  its  full  extent 
would  work  great  hardship  and 
injustice  to  attaching  creditors  ; 
and  it  is  argued  in  this  way  : 

Where  proceedings  are  com- 
menced by  an  attachment  obtained 
on  the  ground  that  the  defendant 
is  removing  goods  out  of  this  Pro- 
vince, or  from  one  county  to  an- 
other, to  defraud  his  ci'editors,  any 
other  creditor  may  commence  pro- 
ceedings and  serve  the  defendant 
with  process  personally,  immedi- 
ately upon  the  seizure  of  the  pro- 
perty under  the  attachment,  and 
ten  days  only  before  the  sitting  of 
the  next  Court  for  the  division. 
This  creditor  so  effecting  personal 
service  may  thus  obtain  judgment 
and  execution  two  months  in  ad- 
vance of  the  attaching  creditor, 
unless  the  attaching  creditor  suc- 
ceeds also  in  effecting  personal  ser- 
vice of  his  summons. 

Again,  it  may  happen,  it  is  urged, 
that  several  of  a  number  of  attach- 
ing creditors  might  be  unable  to- 
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Erove  their  claims,  as  required  by 
iw,  at  the  first  Court,  and  an  ad- 
journment be  obtained  until  a  fol- 
lowing Court.  Executions  would 
issue  on  the  judgments  in  favour  of 
some  of  the  attaching  creditors  un- 
der which  property  might  be  sold, 
but  the  Judge  might  direct  that  no 
distribution  should  be  made  until 
the  other  creditors,  the  plaintiffs  in 
the  adjourned  attachment  suits,  had 
an  opportunity  of  obtaining  judg- 
ment at  the  following  Court.  In  the 
meantime,  other  creditors  at  that 
Court  might  obtain  judgments  in 
suits  where  the  summons  had  been 
personally  served,  and  if  the  execu- 
tions on  such  judgments  were  al- 
lowed to  attach  upon  the  property  in 
custody  of  the  clerk  under  the  at- 
tachment, the  attachment  creditors 
would  be  deprived  of  the  benefit  of 
the  security  obtained  by  their  pro- 
ceedings, and  instead  of  saving  the 
property  for  themselves,  they  would 
merely  have  benefited  a  party  who 
did  not  move  in  the  matter  until 
the  property  was  in  the  hands  of 
the  law . 

If  the  ground  upon  which  an 
attachment  could  be  obtained  in  the 
Division  Courts  was  only  because 
the  defendant  had  absconded,  so 
that  personal  service  could  not  be 
effected  after  the  issue  of  an  attach- 
ment, no  conflict  could  arise,  and  all 
creditors  wishing  to  obtain  any- 
thing from  the  debtor's  property 
would  have  to  proceed  by  attach- 
ment under  section  198  in  order  to 
obtain  judgment  and  execution  to 
be  entitled  to  rate. 

It  is  also  objected  that  there  is 
a  much  stronger  reason  than  the 
supposed  equities  of  the  case  for 
thinking  that  attaching  creditors 
have  priority,  and  that  the  princi- 
ple to  be  applied  is  that  the  goods 
when  once  attached  and  handed 
over  to  the  clerk  are  in  the  custody 
of  the  law,  and  are  not  therefore 
liable  to  seizure  under  execution. 


It  is  contended  that  there  is  noth- 
ing in  the  Act  to  interfere  with  this 
principle;  in  fact,  that  sees.  190, 
195  and  202  all  uphold  it.  If  the 
principle  referred  to  does  not  govern, 
where  is  the  sense  of  enacting,  as 
an  apparent  exception  to  the  general 
rule,  that  property  seized  under  an 
attachment  may  be  seized  or  sold 
under  an  execution  to  be  issued  in 
such  attachment  suit.  But  this  sec- 
tion says  nothing  about  any  other 
execution. 

The  rights  of  a  judgment  creditor, 
who  has  commenced  his  suit  and 
served  his  summons  personally  upon 
the  defendant  before  the  seizure  of 
any  of  his  property  under  an  attach- 
ment, are  referred  to  in  section  202, 
and  it  is  provided  that  his  suit  shall 
proceed  as  if  no  attachment  had  is- 
sued, and  that  he  shall  have  execu- 
tion forthwith  on  his  judgment;  If 
it  were  intended  that  other  credit- 
ors should  be  able  to  acquire  an 
advantage  by  obtaining  judgment 
on  a  personal  service  after  the  sei- 
zure of  property  under  an  attach- 
ment, it  would  have  been  provided 
for. 

The  silence  of  the  Act  respecting 
the  rights  of  judgment  creditors  in 
the  Superior  Courts  was  held  not  to 
deprive  them  of  their  rights  to  pri- 
ority. When  in  a  Division  Court 
attaching  creditors  obtain  by  means 
of  such  attachments  a  security  for 
their  debts — the  property  being  held 
in  the  custody  of  the  law  for  that 
purpose — unless  the  rights  of  others 
are  provided  for,  where  their  claims 
conflict,  the  security  provided  to 
attaching  creditors  by  the  Act  must 
be  upheld  against  the  claims  of 
others  whose  rights  are  not  provided 
for  or  referred  to. 

It  is  also  thought  by  some  that 
after  a  seizure  has  been  made  under 
an  attachment,  the  non-attaching 
creditor  ought  not,  unless  he  should 
already  have  commenced  his  pro- 
ceedings by  personal  service,  gain 
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196.  No  plaintift'  shall  divide  any  cause  of  Plaintiff  not  to 

^  .        f,  ,  divide  caU8e  of 

action  (jni)  into  two  or  more  suits  for  the  pur-  action. 
pose  of  bringing  the  same  within  the  provisions 
of  the  preceding  sections,  but  any  plaintiff  hav- 
ing a  cause  of  action  above  the  value  of  one  see  Rule  s. 
hundred  dollars,  and  not  exceeding  two  hun- 
dred dollars,  for  which  an  attachment  might  be 
issued  if  the  same  were  not  above  the  value  of 
one  hundred  dollars,  may  abandon  the  excess,  (o) 
and  upon  proving  his  case,  may  recover  to  an 
amount   not   exceeding   one   hundred   dollars, 
and  the  judgment  of  the  Court  in   such  case 
shall  be  in  full  discharge  of  all  demands  in  re- 
spect of  such  cause  of  action,  (p)  and  the  entry  Form  5i. 
of  judgment   therein   shall   be   made    accord- 
ingly, (q)     a  S.  U.  C,  c.  19,  s.  205. 

197.  In  case  several  attachments  issue  against  ifgeverai attach- 
any  party  then  subject  to  the  provisions  con- "^®"^  ^^^"^^" 
tained  in  the  sixteenth  section  of  the  Act  re- 

any  advantage  over  the  attaching  Though  the  section  does  not  ex- 
creditor  by  subsequently  effecting  pressly  so  direct,  there  would  seem 
pei-sonal  service.  to  be  nothing  to  hinder  the  clerk 
It  was  probably  the  intention  from  causing  the  property  to  be  sold, 
that  all  the  creditors  who  take  the  whether  perishable  or  not,  on  the 
necessary  steps  within  the  proper  issue  of  the  first  execution,  and  hold 
time  should  share  ratably  ;  but  to  the  proceeds  until  after  the  month 
prevent  what  would  often  be  a  great  spoken  of  in  section  198  ;  but  this 
injustice  to  one  or  more  of  them,  could  only  be  done  when  the  de- 
the  bailiff  should  in  the  case  of  an  fendant  has  absconded  and  other 
absconding  debtor  seize  aZHiis  avail-  claims  are  expected  to  come  in  (see 
able  goods  (see  note  (m)  to  section  also  section  200). 
198). 

.  The  matter  is  one  of  considerable  {nn)  See  section  59  and  note  {e). 

difl&culty,  and   whichever  may  be  ,  ,  „  ,    ,  y.,  .         ^.      ,-«       i 

the  better  opinion  on  these  points,  (^)  See  note  (/)  to  section  59,  and 

it  is  quite  evident  that  the  legisla-  -^"^^  ^• 
ture  has  carefully   abstained   from  («)  See  section  60. 

throwing  any  unnecessary  light  on 
the  subject.  •  (q)  See  Form  51. 
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specting  Absconding  Debtors,  (r)  the  proceeds 
of  the  goods  and  chattels  attached  shall  not  be 
paid  over  to  the  attaching  creditor  or  creditors 
according  to  priority,  but  shall  be  ratably  dis- 
tributed among  such  of  the  creditors  suing  out 
such  attachments  as  obtain  judgment  against 


(r)  Rev.  Stat.,  cap.  68.  The  sec- 
tion referred  to  provides  that  if  a 
sherifif  to  whom  a  writ  of  attach- 
ment has  been  delivered  for  execu- 
tion, finds  any  property  or  effects 
which  have  been  sold  as  perish- 
able, or  the  proceeds  of  any  pro- 
perty or  effects  belonging  to  the 
absconding  debtor,  in  the  hands  or 
custody  of  any  constable,  clerk  or 
bailiflf,  under  a  warrant  of  attach- 
ment from  a  Division  Court,  the 
sheriff  shall  demand  and  take  from 
such  bailiff,  &c.,  all  such  property 
or  proceeds  thereof,  which  such 
bailiff,  &c.,  is  bound  to  deliver  to 
the  sheriff  upon  demand  by  him, 
and  notice  of  the  writ  of  attach- 
ment, under  a  penalty  of  forfeit- 
ing double  the  value  of  the  amount 
thereof,  to  be  recovered  by  such 
sheriff  with  costs  of  sale,  and  to  be 
by  him  accounted  for,  after  de- 
ducting his  costs,  as  part  of  the 
property  of  the  debtor  ;  but  the 
creditor  who  has  taken  out  such 
warrant  of  attachment  may  pro- 
ceed to  judgment  against  the  debt- 
or in  the  Division  Court,  and  on 
obtaining  judgment  and  serving  a 
memorandum  of  the  amount  there- 
of and  of  the  costs,  to  be  certified 
under  the  hand  of  the  clerk,  every 
such  creditor  shall  be  entitled  to 
satisfaction  in  like  manner  as,  andin 
ratable  proportion  with,  the  other 
creditors  who  obtain  judgment,  as 
mentioned  in  section  28,  which  en- 
acts, that,  the  property  in  the  sher- 
iff's hands  shall  be  ratably  distri- 
buted among  each  of  the  plaintiffs 
in  such  writs  as  obtain  judgment 


and  sue  out  execution,  in  propor- 
tion to  the  sums  actually  due  upon 
such  judgments,  and  the  Court  or 
a  Judge  may  delay  distribution  in 
order  to  give  reasonable  time  for 
obtaining  judgment. 

Section  29  further  enacts,  that 
every  creditor  who  produces  a  cer- 
tified memorandum  from  the  clerk 
of  any  Division  Court  of  his  judg- 
ment, shall  be  considered  a  plaintiff 
in  a  writ  of  attachment  who  has 
obtained  judgment  and  sued  out 
execution,  and  shall  be  entitled  to 
share  accordingly. 

In  case  the  property  is  insuffi- 
cient to  pay  all  the  creditors,  sec- 
tion 30  provides  that  none  shall  be 
allowed  to  share  unless  their  writs 
or  warrants  of  attachment,  as  the 
case  may  be,  were  issued  and  de- 
livered to  the  sheriff,  or  bailiff,  or 
constable,  as  the  case  may  be,  for 
execution  within  six  months  from 
the  date  of  the  first  writ  of  attach- 
ment. 

The  enactments  in  the  Abscond- 
ing Debtors'  Act  that  have  been 
referred  to  are  intended  to  provide 
for  cases  where  writs  have  been 
issued  from  both  Superior  Courts 
and  Division  Courts,  but  the  pro- 
visions of  the  Division  Courts  Act 
only  to  cases  of  attachments  from 
such  Courts  (see  note  to  section 
195).  When  several  persons  sue 
out  attachments,  each  attaching 
creditor  may  contest  the  claim  of 
the  other  to  the  same  extent  that 
the  debtor  himself  might  do  (Rule 
ZQ),  and  for  the  obvious  reason  that 
the  fewer  the  claims  the  greater 
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the  debtor  (s)  in  proportion  to  the  amount  really  Rev.  sut.,  c.  es, 
due  upon  such  judgments  ;  (t)  and  no  distribu- 
tion shall  take  place  until  reasonable  time,  in 
the  opinion  ot  the  Judge,  has  been  allowed  to 
the  several  creditors  to  proceed  to  judgment- 
0.  S.  U.  C,  c.  19.  s.  206. 

198.  Where  the  goods  and  chattels  are  insuf- if  jroods  inauf- 
ficient  to  satisfy  the  claims  of  all  the  attaching 
creditors,  no  such  creditor  shall  be  allowed  to 
share  unless  he  sued  out  his  attachment,  and, 
witliin  one  month  next  after  the  issue  of  the 
first  attachment,  gave  notice  thereof  to  the  Clerk 
of  the  Court  out  of  which  the  first  attachment 
issued,  or  in  which  it  was  made  returnable,  (u) 
C.  S.  U.  C,  c,  19,  s.  2U7. 


his  chance  of  being  paid  in  full  in 
case  of  a  deficiency. 

{s)  There  is  apparently  no  neces- 
sity to  issue  execution  at  the  suit 
of  each  attaching  creditor. 

(t)  The  "amount  really  due" 
would  include  costs,  the  amount 
found  due  and  the  costs  together 
comprising  the  judgment  debt.  It 
Mould  be  unreasonable  were  it 
•otherwise,  especially  as  there  is 
more  expense  attending  the  pro- 
ceedings on  the  hrst  attachment 
than  any  subsequent  one. 

(u)  If  the  bailiff  seize  "  suffi- 
cient" goods  to  satisfy  the  warrant 
in  his  hands,  and  subsequently 
other  attachments  come  in,  but  in 
the  meantime  the  rest  of  the  debt- 
or's goods  are  not  to  be  found,  are 
these  latter  creditors  entitled  to 
s^are  in  the  goods  .seized  under  first 
warrant  ? 

This  section  seems  to  assume  that 
the  bailiff  has  seized  all  the  goods 
of  an  absconding  debtor.     If  the 


bailiff  has  not  seized  more  than 
enough  to  satisfy  the  creditor  put- 
ting him  in  motion,  it  would  be  very 
unfair  to  the  latter  that  he  should 
be  compelled  to  share  with  others 
who  come  in  afterwards,  should  the 
contingency  arise  of  the  lest  of  the 
goods  not  being  forthcoming  when 
other  claims  come  in.  It  is  in  fact 
so  unreasonable  as  to  drive  one  to 
see  if  the  latter  part  of  section  190, 
w^hieh  directs  what  is  to  be  seized, 
cannot  be  interpreted  so  as  to  get 
rid  of  the  difficulty.  The  bailiff  is 
to  seize  all  the  personal  effects  of 
the  absconding,  removing  or  con- 
cealed debtor,  or  sufficient  to  secure 
the  sum  mentioned  in  the,  warrant. 
An  attachment  against  a  concealed 
or  removing  debtor,  is  for  the  pur- 
pose of  compelling  his  appearance 
rather  than  for  the  distribution  of 
his  estate  amongst  his  creditors, 
which  is  the  main  object  in  respect 
to  an  abscontiing  debtor.  Could  it 
have  been  that  the  legislature  meant 
in  the  former  case  only,  that  the 
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attached. 


199.  All  the  property  seized  under  the  pro- 
visions of  the  ]3receding  sections  shall  be  forth- 
with handed  over  to  the  custody  and  possession 
of  the  Clerk  of  the  Court  out  of  which  the  war- 
rant of  attachment  issued,  or  into  which  it  wa& 
made  returnable,  and  such  Clerk  shall  take  the 
same  into  his  charge  and  keeping,  (v)  and  shall 
be  allowed  all  necessary  disbursements  for  keep- 
ing the  same.  C.  S.  U.  C,  19,  s.  208. 


bai  lifif  should  seize  enough  to  satisfy 
the  debt  of  the  attaching  creditor, 
but  that  in  the  latter  case  he  should 
seize  everything,  so  that  a  proper 
di  vision  may  be  made,  as  is  evidently 
intended  by  these  sections  ?  There 
are  arguments  which  might  be  used 
against  this  suggestion,  but  it  is  the 
only  one  that  seems  to  meet  the  dif- 
ficulty. If  the  debtor  has  absconded, 
all  his  effects  should  be  in  the  hands 
of  the  law  for  distribution  ;  if  he  is 
only  concealed  or  removing,  the  sum- 
mary means  of  calling  his  attention 
to  his  position  is  sufficiently  satis- 
fied, under  the  language  of  section 
190,  by  seizing  a  portion  of  his 
goods.  The  next  section  seems 
rather  to  favour  this  view.  To  give 
this  suggestion  practical  effect,  it 
would  be  necessary  that  the  war- 
rant under  which  the  bailiff  acts 
should  state  (as  possibly  was  the 
intention,  as  it  is  worded  in  the 
alternative)  whether  the  defendant 
is  an  alosconding,  removing  or  con- 
cealed debtor. 

Bailiffs  very  often  cut  the  gor- 
dian  knot  by  seizing  everything. 
Under  an  execution  he  dare  not 
make  an  excessive  seizure,  as  he 
knows  exactly  how  much  money 
he  has  to  make,  but  under  an  at- 
tachment he  has  no  sucli  certain 
knowledge.  The  warrant  directs 
him  to  seize  enough  to  pay  the 
claim,  * '  together  with  th  e  costs  of  the 


suit  thereupon."  Those  who  adopt 
this  course  argue  thus  :  How  is  a 
bailiff  to  know  how  much  the  costs 
will  be  ?  If  he  did  not  seize  enough, 
and  there  were  more  goods,  he  w^ould 
be  liable.  The  plaintiff's  costs  may 
be  very  large.  Then  there  is  the 
expense  of  keeping  the  goods,  es- 
pecially if  the  Judge  allowed  fur- 
ther time  to  dilatory  creditors. 
All  this,  however,  would  be  no 
legal  answer  to  an  action  for  an 
excessive  seizure  under  all  circum- 
stances. As  a  matter  of  practice, 
bailiffs  can  generally  judge  pretty 
well  of  the  best  and  safest  course 
to  pursue,  and  would  generally  in- 
quire as  to  the  probable  creditors 
of  the  defendant. 

See  Rule  35,  as  to  restraining 
the  hearing  until  one  month  after 
the  seizure. 

{v)  The  goods  so  in  the  possession 
of  the  clerk  are  in  custody  of  the 
law,  and  the  clerk  would  not  be 
liable  in  an  action  of  trespass,  trover 
or  detinue  ( Verrall  v.  Eobinson,  2 
C.  M.  &  R.  495  ;  ClarJc  v.  Orr,  11 
U.  C.  R.  436  ;  Caro7i  v.  Graham, 
18  U.  C.  R.  315).  It  was  also  de- 
bated in  the  last  case  whether  re- 
plevin would  lie  ;  but  see  now  as 
to  this  Rev.  Stat.,  cap.  53,  sec.  3, 
which  enacts  that  "  no  party  to  a 
suit  or  proceeding  in  any  Court  shall 
replev3%  or  take  out  of  the  custody 
of  the  sheriff,  bailiff  or  other  officer 
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200.  lu  case  any  person  against  whose  estate  on  what  terras 

•^    ^  *^  .  goods  attached 

or  effects  any  such  attachment  has  issued,  or  may  be  resu>red 
any  person  on  his  behalf,  at  any  time  prior  to 
the  recovery  of  judgment  in  the  cause,  executes 
and  tenders  to  the  creditor  who  sued  out  the 
attachment,  and  files  in  the  Court  to  which  the 
attachment  has  been  returned,  a  bond  (^w)  with 
good  and  sufficient  sureties,  to  be  approved  of 
by  the  Judge  or  Clerk,  binding  the  obligors, 
jointly  and  severally,  in  double  the  amount 
claimed,  with  condition  that  the  debtor  (naming 
him)  will,  in  the  event  of  the  claim  being  proved 
and  judgment  recovered  thereon,  as  in  other 
cases  where  proceedings  have  been  commenced 
against  the  person,  pay  the  same,  or  the  value 
of  the  property  so  taken  and  seized,  to  the 
claimant  or  claimants,  or  produce  such  property 
whenever  thereunto  required,  to  satisfy  such 
judgment,  such  Clerk  may  supersede  the  attach- 
ment, and  the  property  attached  shall  then  be 
restored,  (x)     C.  S.  U.  C,  c.  19,  s.  209. 

201.  If  within  one  month  from  the  seizure  if  the  debtor 
as  aforesaid,  the  party  against  whom  the  attach-  ^^  "°^  appear, 
ment  issued,  or  some  one  on  his  behalf,  does  not 

any  personal  property  seized  by  hiin  {x)  This  section  will  in  practice 
under  process  against  such  party  apply  only  to  a  concealed  or  re- 
in such  suit  or  proceeding. "  This  moving  debtor.  It  is  open  also  to 
provision  would  doubtless  apply  to  an  absconding  debtor,  but  is  not 
property  handed  over  to  the  clerk  often  liktly  to  be  used  by  him. 
under  the  present  section.  See  note  The  requirement  of  the  bond  is  to 
(/t)  to  section  3  of  Replevin  Act.  pay  the  judgment  to  be  recovered 
{w)  The  formal  parts  of  the  bond  ^y  the  attaching  creditor  or  the 
might  be  similar  to  that  in  Form  value  of  the  goods  seized ;  not  to 
125  ;  the  rest  of  it  could  easily  be  P^y  all  the  claims  that  may  come 
framed  from  the  wording  of  the  ^^  against  the  defendant  as  an  ab- 
section.  sconding  debtor. 


See  Rule  35-. 
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appear  and  give  such  bond,  execution  may  issue 
as  soon  as  judgment  has  been  obtained  upon  the 
claim  or  claims,  and  the  property  seized  upon 
the  attachment,  or  enough  thereof  to  satisfy  the 
judgment  and  costs,  may  be  sold  for  the  satis- 
faction thereof,  according  to  law,  or  if  the  pro- 
perty has  been  previously  sold  as  perisliable 
under  the  provisions  hereinafter  made,  enough 
of  the  proceeds  thereof  may  be  applied  to  satisfy 
the  judgment  and  costs.  C  S.  U.  C,  c  19,  s.  210. 
If  suran  oned         202.  Where  the  property  of  any  person  has 

personally.  ...  r      r        J  j    r 

been  seized  under  any  warrant  of  attachment  as 
aforesaid,  and  a -summons  had  been  personally 
served  on  such  person  before  seizure,  (y)  then 
the  trial  of  the  cause  shall  be  proceeded  with 
as  if  no  such  warrant  of  attachment  had  been 
issued,  and  after  judgment  execution  shall  forth- 
with issue,   unless   otherwise   ordered  by  the 
Judge.     C.  S.  U.  C,  c.  19,  s.  211. 
agSfdluors       203.  Subject  to  the  provisions  contained  in 
notTr?Ssiy    ^^^®  fourteenth  and  sixteenth  sections  of  the  Act 
served.  respecting  Absconding  Debtors,  (z)  in  order  to 

proceed  in  the  recovery  of  any  debt  due  by  the 
person  against  whose  property  an  attachment 
Rev.  Stat.,  c.  68  issucs,  whcrc  proccss  has  not  been  previously 

ss.  14  and  16.  i     ji  i  i       -ii 

served,  the  same  may  be  served  either  person- 
ally or  by  leaving  a  copy  at  the  last  place  of 
abode,  trade  or  dealing  of  the  defendant,  with 
any  person  there  dwelling,  or  by  leaving  the 
same  at  the  said  dwelling,  if  no  person  be  there 

{y)  Where  the  summons  is  not  35;    see    also  note   {n)  to  section 

personally  served,  the  trial  shall  not  195). 

take  place  until  one  month  after  the  {z)  Kev:  Stat.,  cap.  68  (see  section 

:  seizure  under  the  attticlxment  (Eule  197,  note  (r). 
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found ;  and  in  every  case,  all  subsequent  pro- 
ceedings shall  be  conducted  according  to  the 
usual  course  of  practice  in  the  iJivision  Courts  ; 
and  if  it  appears  to  the  satisfaction  of  the  Judge 
on  the  trial,  upon  affidavit  or  other  sufficient 
proof,  that  the  creditor  who  sued  out  an  attach- 
ment had  not  reasonable  or  probable  cause  for 
taking  such  proceedings,  the  Judge  shall  order 
that  no  costs  be  allowed  to  such  creditor  or  plain- 
tift',  and  no  costs  in  such  case  shall  be  recovered 
in  the  cause.      C.  S.  U.  C,  c.  19,  s.  212. 

204.  Subject  to  the  provisions  contained  in  perishable 
fourteenth  and  sixteenth    sections  of  the  Act  dSi)o^ed"^f. 
respecting  Absconding  Debtors,  (a)  in  case  any 
horses,  cattle,  sheep  or  other  perishable  goods 
have  been  taken  upon  an  attachment,  the  Clerk 
of  the  Court  who  has  the  custody  or  keeping 
thereof  (the  same  having  been  lirst  appraised), 
in  the  manner  in  the  one  hundred  and  ninety- 
second  section  of  this  Act  mentioned,  may  at 
the  request  of  the  plaintiff  who  sued  out  thcRey.  stat.,c.  68, 
warrant  of  attachment,  expose  and  sell  the  same  ^*'  ^*  *"*^  ^^' 
at  public  auction,  to  the  highest  bidder,  giving 
at  least  eight  days'  notice  (b)  at  the  office  of  the 
Clerk  of  the  said  Court,  and  at  two  other  pub-  see  Form  m. 
lie  places  within  his  Division,  (c)  of  the  time 
and  place  of  such  sale,  if  the  articles  seized  will 
admit  of  being  so  long  kept,  otherwise  he  may 
sell  the  same  at  his  discretion.     C.  S.  U.  C,  c 
19,  s.  213. 

(a)  See  section  197,  note  (r).  office  as  one  of   the  three   public 

/i\  c!  i.-       i-^c        i.    /  X  places  for  posting  notices.      Sec- 

(6)  See  section  1.5,  note  [z).  \^^^^  ^^^  ^  J^  ^^^\^  ^^  ^^^  i„  ^he 

(c)  See  section   174,   note  {xx).        note  thereto  it  is  suggested  that  it 
This  section  specifies  the  clerk's        should  be  one  of  the  places. 
13 
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Creditor  to  give 
bond  to  indem- 
nify the  officer, 
and  to  be  filed. 


See  Form  li5. 
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[Sec.  205. 


Residue,  how 
disposed  of. 


Bond  may  be 
sued  in  the  Diri- 
sion  Court. 


205.  It  sliall  not  be  compulsory  upon  the 
bailiff  or  constable  to  seize,  or  upon  the  Clerk 
to  sell  such  perishable  goods,  until  the  party 
who  sued  out  the  warrant  of  attachment  has 
given  a  bond  to  the  defendant  therein,  (d)  with 
good  and  sufficient  sureties  in  double  the  amount 
of  the  appraised  value  of  such  goods,  conditioned 
that  the  party  directing  such  seizure  and  sale 
will  repay  the  value  thereof,  together  with  all 
costs  and  damages  incurred  in  consequence  of 
such  seizure  and  sale,  in  case  judgment  be  not 
obtained  for  the  party  who  sued  out  such 
attachment,  and  the  bond  shall  be  filed  with 
the  papers  in  the  cause.    C.S.U.C.,  c.  19,  s.  214. 

206.  The  residue,  after  satisfying  such  judg- 
ments as  aforesaid,  wdth  the  costs  thereupon, 
shall  be  delivered  to  the  defendant,  or  to  his 
agent,  or  to  any  person  in  whose  custody  the 
goods  were  found,  whereupon  the  responsibility 
of  the  Clerk,  as  respects  such  property,  shall 
cease.     C.  S.  U.  C,  c.  19,  s.  215. 

207.  Any  bond  given  in  the  course  of  any 
proceeding  under  this  Act,  may  be  sued  in  any 
Division  Court  of  the  County  wherein  the  same 
was  executed,  and  proceedings  may  be  there- 
upon carried  on  to  judgment  and  execution  in 
such  Court,  notwithstanding  the  penalty  con- 
tained in  such  bond  may  exceed  the  sum  of 
one  hundred  dollars,  (e)    C.S.U.C,  c.  19,  s.  216. 


(rf)  See  Form  125. 

((-)  It  is  not  expressed  that  the 
damages  under  the  bond  may  also 


exceed  the  ^100  without  ousting 
the  jurisdiction  ;  but  that  is  evi- 
dently the  intention,  as  the  pen- 
alty is,    in  actions  in  the  higher 
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208.  Every  such  bond  shall  be  delivered  up  Judge  may 

^  111       deliver  up  bond. 

to  the  party  entitled  to  the  same,  by  the  order 
and  at  the  discretion  of  the  Judge  of  such 
Court,  to  be  enforced  or  cancelled  as  the  case 
may  require.     C.  S.  U.  C,  c.  19,  s,  217. 

CLAIMS   OF  LANDLORDS  AND  OTHERS  IN  RESPECT 
TO  GOODS   SEIZED.  (/) 

209-  In  the  next  six  sections  the  word  "land-  interpretation 

*'*"'  .11  of  the  words 

lord "  shall  include  the  person  entitled  to  the  "Landlord," 
immediate  reversion  of  the  land,  or,  if  the  pro- 
perty be  held  in  joint  tenancy,  coparcenary  or 
tenancy  in  common,  shall  include  any  one  of  the 
persons  entitled  to  such  reversion  ;  and 


Courts,  the  sum  for  which  judg- 
ment would  be  entered,  and  the 
damages  cannot  exceed  the  pen- 
alty. The  judgment  in  a  Division 
Court  would,  however,  be  given 
for  the  damages,  i.e.,  the  true  sum 
the  defendant  should  pay. 

(/)  The  following  sections  might 
be  more  popularly  described  under 
the  heading  "  Interpleader,"  which 
is  the  word  used  in  reference  there- 
to in  the  Rules  (see  No.  37  ct  seq,) 

For  a  proper  understanding  of 
the  subject,  it  will  be  necessary  to 
consider  (1)  the  nature  of  the  in- 
terpleader ;  (2)  the  proper  parties  to 
it — which  matters  are  spoken  of 
hereunder  ; — (3)  the  subject  mat- 
ter for  adjudication  ;  and  (4)  the 
disposition  of  the  goods  pending 
the  trial  of  the  issue.  And  on  these 
will  be  found  a  discussion  in  note 
(h)  to  section  210. 

Firstly,  as  to  the  nature  of  an  in- 
terpleader and  the  proper  parties 
to  it. 

An  interpleader  issue  is  not  strict- 
ly a  suit  or  action  ;  it  is  in  fact  an 
interlocutory  proceeding  in  another 


suit,  wherein  the  Court  is  subse- 
quently to  act  in  disposing  of  the 
rights  of  parties.  The  parties  con- 
cerned are,  the  claimant,  who  is 
deemed  the  plaintiff,  and  the  exe- 
cution creditor,  who  is  deemed  the 
defendant  (see  Rule  37)  in  the  issue 
that  is  to  be  tried  for  the  purpose 
of  ascertaining  which  of  them — 
claimant  or  judgment  creditor — is 
entitled  to  the  goods  imder  seizure. 
The  provisions  of  this  section  are 
intended  solely  for  the  protection 
of  bailiffs,  though  the  bailiff  is  not 
bound  to  take  advantage  of  them  ; 
and  in  many  cases  when  he  finds 
upon  inquiry  that  the  claim  set  up 
is  clearly  fraudulent  or  without  a 
shadow  of  right,  he  would  not  do 
so  ;  and  in  such  a  case  he  might 
safely  take  a  sufficient  indemnity 
from  the  plaintiff  and  proceed  to 
sell.  If,  however,  he  finds  it  neces- 
sary for  his  protection  to  take  out 
an  interpleader  summons,  he  should 
be  prompt  in  making  his  applica- 
tion. 

The  provisions  of  this  section  do 
not  apply  to  conflicting  executions, 
or  to  the  bona  fides  of  any  jndg- 
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"  Agent. ' 


Claims  of  land- 
lore's,  &c.,  to 
goods  seized  in 
execution,  how 
to  be  adjusted. 


The  word  "  agent "  shall  mean  any  person 
usually  employed  by  the  landlord  in  the  letting 
of  lands  or  in  the  collection  of  the  rents  thereof, 
or  specially  authorized  to  act  in  any  particular 
matter  by  writing  under  the  hand  of  such  land- 
lord. G.  S.  U.  C,  c.  19,  s.  174. 

210.  In  case  a  claim  be  made  {g)  to  or  in 
respect  of  any  goods  or  chattels,  property  or 
security,  taken  in  execution  or  attached  under 
the  process  of  any  Division  Court,  or  in  respect 
of  the  proceeds  or  value  thereof,  (Ji)  by  any 


ment,  it  being  the  duty  of  the  bail- 
iff to  pay  the  tirst  execution  credit- 
or (see  Bra(jg  v.  Hopkins,  2  Dowl. 
151).  In  the  Superior  Courts,  how- 
ever, the  rule  is  different,  for  there 
the  Act  applies  when  tliere  is  a 
claim  by  any  second  or  subsequent 
judgment  creditor  claiminsr  priori- 
ty (Rev.  Stat.,  cap.  54,  sec.  10). 

This  proceeding  cannot  be  taken 
for  the  protection  of  any  one  else 
than  the  bailiff,  ex.  gr. ,  the  execu- 
tion creditor — who  might  wish  to 
investigate  the  merits  of  a  claim- 
ant's title  to  goods  seized — trying 
to  make  use  of  the  provision  as 
a  mere  "fishing"  venture.  The 
"  claim"  of  the  person  setting  up 
title  to  the^oods  or  the  proceeds 
of  the  sale,  and  not  the  bofia  fides 
of  the  judgment  recovered,  is  the 
sole  subject  of  investigation. 

It  will  be  seen  from  the  first 
part  of  section  210  that  no  appli- 
cation for  an  interpleader  can  be 
made  until  a  claim  has  been  made 
by  a  third  party  after  an  actual 
seizure  of  the  goods 

[g)  There  is  nothing  in  the  Act 
expressly  requiring  a  claimant  to 
make  his  claim  in  writing,  except 
a  landlord  under  section  211,  but 
such  a  course  would  be  most  ad- 
visable for  all  parties  concerned. 


The  claim  should  state  not  only 
that  the  goods  seized  are  those  of 
the  claimant  and  not  of  the  execu- 
tion debtor,  but  also  in  what  way 
the  party  claims  {Ex parte  Harper 
et  al,  4  C.  C.  C.  115).  This  notice 
of  claim  may  be  as  in  Form  T. 

The  claimant  is  also  directed 
by  Rule  37  to  give  particulars  of 
the  goods  claimed  by  him  and  the 
grounds  of  the  claim  (see  Form  21) ; 
or,  in  c^se  of  rent,  certain  particu- 
lars as  to  the  tenancy.  These  par- 
ticulars have  to  be  left  with  the 
clerk  six  days  before  the  hearing. 

{h)  We  now  speak  of  the  subject 
matter  for  adjudication,  and  the 
disposition  of  the  goods  pending 
the  trial  of  the  issue. 

First,  as  to  the  subject  matter. 

The  section  speaks  of  a  claim 
being  made  "in  respect  of  the  pro- 
ceeds or  value  "  of  goods  seized  ; 
but  this  does  not  authorize  a  bailiff, 
when  a  claim  is  made  by  a  third 
party  to  goods  seized  under  an  exe- 
cution, to  sell  the  goods  and  issue 
an  interpleader  for  the  proceeds, 
and  thus  compel  the  claimant  to 
try  his  right  merely  to  such  pro- 
ceeds, and  to  deprive  him  of  the 
goods  themselves.  It  was  there- 
fore decided  that  a  claimant  hav- 
ing proved  his  right  to  the  goods 
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landlord  for  rent,  or  by  any  person  not  being 


seizetl  by  the  bailiff,  was  entitled 
to  recover  them  in  rejjlevin  against 
the  purchaser  under  the  execution 
{Heiil  V.  McDonald,  2G  C.  P.  147). 
GwYNNE,  J.,  in  giving  judgment 
said  (p.  162):  "There  is  nothing 
in  the  statute  or  in  the  rules  (and 
if  there  were  in  the  latter  it  would 
be  absolutely  void,  as  not  '  con- 
cerning practice  and  proceedings') 
to  sanction  the  idea  that  if  the 
bailitf  goes  on  to  sell  the  goods, 
despite  of  the  claimant's  claim 
thereto,  the  property  in  the  goods, 
if  they  should  prove  to  be  the 
claimant's,  should  pass  by  their 
s-vle  to  the  vendee  of  the  bailiff  ; 
nor  is  there  anything  to  counte- 
nance the  contention  that,  upon  a 
claim  made  to  the  goods  them- 
selves— it  may  be.  as  in  this  case, 
of  the  value  of  .$1,500— the  bailiff, 
by  selling  in  utter  disregard  of  the 
claimant's  claim  for  82  SO,  could  con- 
test the  claimant's  rights,  against 
his  will,  from  a  claim  to  the  goods 
themselves  into  a  claim  only  to  the 
proceeds  so  realized.  *  *  * 
It  is  upon  the  claim  which  is  made, 
and  upon  nothing  else,  that  the 
Judge  acquires  any  jurisdiction  to 
adjudicate,  and  the  rule  of  the  Court 
(No.  38)  which  has  statutory  effect 
as  to  practice  and  proceedings, 
says  that  the  claimant  shall  leave 
at  the  office  of  the  clerk  a  particu- 
lar of  any  goods,  chattels,  or  pro- 
perty alleged  to  be  the  property  of 
the  claimant  and  the  grounds  of 
his  claim.  This  particular  is  in 
the  nature  of  a  declaration  of  the 
claimant,  as  plaintiff  against  the 
execution  creditor,  as  defendant, 
and  it  is  upon  this  particular,  as  a 
record  in  a  cause,  that  the  trial 
proceeds  and  the  adjudication  takes 
place.  The  Judge  has  no  jurisdic- 
tion whatever  given  to  him  to  de- 
cide and  adjudicate  in  respect  of  a 
thing  not  claimed  at  all.     He  has 


no  jurisdiction  whatever,  when  a 
specific  chattel  is  claimed,  to  de- 
cide in  the  claimant's  favour  that 
the  chattel  was  wrongfully  seized, 
and  to  compel  the  claimant  so 
wronged  to  be  content  with  the 
proceeds  of  the  chattel  as  realized 
at  a  wrongful  sale  thereof  made  by 
the  bailiff'.  *  *  *  Had  the 
claimant  failed  in  establishing  his 
claim,  and  had  the  Judge  adjudi- 
cated in  favour  of  the  execution 
creditor,  there  would  have  been  no 
person  competent  to  object  to  the 
sale  ;  but  the  subsequent  adjudi- 
cation which  took  place  upon  the 
particular  lodged  by  the  claimant 
to  the  timber  itself,  in  pursuance 
of  the  provisions  of  the  Act  and 
the  rules  in  that  behalf,  was  an 
adjudication  that  the  thing  claim- 
ed by  the  now  plaintiff,  namely, 
the  timber  itself,  was  his  property. 
That  was  what  his  claim  was  for, 
and  it  was  only  upon  that  claim 
the  County  Judge  had  any  juris- 
diction to  adjudicate  ;  and  his  ad- 
judication did  in  my  opinion  final- 
ly and  conclusively  determine  that 
tlie  timber  M'as  wrongfully  seized, 
and  that  it  was  the  plaintiff's  pro- 
perty. The  now  defendant  there- 
for, who  only  asserts  claim  through 
the  execution  under  which  the 
timber  was  wrongfully  seized,  is 
concluded  by  that  judgment.'' 

It  is  quite  true  that  if  the  claim 
be  made  to  the  proceeds,  then  the 
jurisdiction  of  the  Judge  attaches 
upon  the  proceeds  and  not  upon 
the  goods  ;  or  if,  having  served  a 
claim  to  the  chattels  seized,  the 
claimant  is  willing  to  recognize  the 
sale,  and,  at  the  trial  of  the  inter- 
pleader, is  content  to  confine  him- 
self to  the  proceeds  arising  from 
the  sale  and  to  damages  for  the 
wrongful  seizure,  and  the  Judge 
adjudicates  in  his  favour,  as  was 
the  case  in    Washington  v.  Webh^ 
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Rev.  Stat.,  c. 


68.  the  party  against  whom  such  process  issued,  (i) 
then,  subject  to  the  provisions  of  the  Act  respect- 
ing Absconding  Debtors,  the  Clerk  of  the  Coui-t, 
upon  application  of  the  officer  (J)  charged  with 


16  U.  C.  R.  232,  then  the  claimant 
may,  by  reason  of  his  own  consent, 
be  bound  by  such  adjudication  ; 
or  if,  without  a  prior  consent  to 
such  adjudication  in  such  a  case, 
he  has  afterwards  adopted  the  ad- 
judication, and  has  accepted  the 
proceeds  of  the  wrongful  sale,  it 
maybe  that  he  would  be  barred  of 
all  furtlier  claim  against  the  bail- 
iff's vendee,  as  he  would  against  the 
bailiff  himself  ;  but  that  it  would 
be  optional  with  the  claimant  to 
adopt  or  reject  such  an  adjudica- 
tion, and  stand  upon  his  right  of 
property.  Mc Arthur  v.  Cool,  19 
U.  C.  R.  476,  seems  to  be  an  au- 
thority. 

Secondly,  as  to  the  disposition  of 
the  goods  seized. 

This  is,  during  the  pendency  of 
the  interj)leader  issue,  in  the  ab- 
sence of  any  special  order  by  the 
Judge,  left  to  the  discretion  of  the 
bailiff.  It  is  very  common  for  him 
to  take  a  bond  for  the  production 
of  them,  but  this  course,  though 
advantageous  to  the  person  who 
shall  eventually  prove  to  be  the 
owner,  is  not  without  risk  to  the 
officer.  If  the  goods  are  perishable, 
or  likely  to  deteriorate  in  value, 
or  be  very  expensive  to  keep,  the 
safest  course  would  be  to  sell  the 
goods  and  pay  the  proceeds  into 
Court  ;  and  he  could  hardly  be 
blamed  in  such  case,  should  a 
claim  be  made,  as  in  Reid  v.  Mc- 
Donald, unless  the  claimant  should 
make  his  claim  promptly,  and  in- 
demnify the  bailiff  against  loss  in 
keeping  the  identical  articles  until 
an  adjudication  .should  be  had. 

If  the  articles  are  not  perishable, 
he  might  deposit  them  in  a  safe 


place  under  his  own  control.  The 
character  of  the  parties  and  the 
nature  of  the  goods  will  generally 
be  a  guide  to  him. 

In  Harmer  v.  Cowan,  23  U.  C. 
R.  479,  the  defendant,  a  bailiff, 
seized  certain  goods  under  an  ex- 
ecution, which  were  claimed  by  the 
plaintiff.  The  bailiff,  intending  to 
apply  for  an  interpleader  summons, 
sold  the  goods  subject  to  the  claim. 
The  price  of  the  goods  was  not 
paid  to  the  bailiff,  and  they  were 
to  remain  in  his  custody  until 
judgment  should  be  given  on  an 
intended  interpleader  application, 
which  was  subsequently  adjudi- 
cated upon.  Hagarty,  J.,  said  : 
"However  we  may  be  inclined 
to  agree  with  the  plaintiff  that  a 
bailiff  cannot  make  a  conditional 
sale,  we  do  not  see  how  we  can 
therefore  turn  his  objectionable 
proceedings  into  an  absolute  sale, 
vestiug  the  property  in  his  vendee. 
We  incline  to  consider  the  sale 
wholly  nugatory,  and  that  the  ex- 
ecution was  not  executed,  and  the 
goods  still  remained,  in  the  words 
of  the  Act,  '  taken  in  execution.'  " 
&c. 

{i)  See  note  (/)  ante,  p.  195. 

{j)  This  application  should  be  in 
writing,  addressed  to  the  clerk,  and 
should  contain,  as  fully  as  possible, 
all  the  facts  with  reference  to  the 
seizure  and  claim  that  are  referred 
to  in  the  form  which  is  given  as 
No.  19. 

An  interpleader  summons  issued 
by  a  clerk  without  a  previous  re- 
quest by  the  bailiff  would  be  irregu- 
lar, if  not  void  {Reg.  v.  Dottj,  13 
U.  C.  R.  398). 
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the  execution  of  such  process,  may,  whether  s« /luz*  57, 
before   or  after  the  action  has  been   brought  *i, «,  ^e,  zi,  w. 
against  such  officer,  issue  a  summons  calling 
before  the  Court  out  of  which  such  process 
issued,  or  before  the  Court  holden  for  the  Divi- 
sion in  which  the  seizure  under  such  process 
was  made,  as  well  the  party  who  issued  such 
process  as  the  party  making  such  claim,  (k)  and 
thereupon  any  action  which  has  been  brought  when  actions  in 
in  any  of  Her  Majesty's  Superior  Courts  of  Ee- ^^urS'elpU 
::Grd,  or  in  a  local  or  inferior  Court  in  respect  of  nJatteMuay  te' 
such  claim,  shall  be  stayed.  (/) 


stayed. 


{k)  See  Form  25  for  an  inter- 
pleader summons  to  claimant  who 
will  be  the  plaintiff  in  the  inter- 
pleader issue  (Rule  37),  and  Form 
26  for  summons  to  tlie  execution  or 
attaching  creditor,  who,  by  the  same 
rule,  will  be  the  defendant  in  the 
interpleader  issue.  The  service  of 
these  summonses  is  also  provided 
for  by  Rule  37,  which  directs  that 
they  shall  be  served  in  the  same 
manner  as  an  ordinary  summons  to 
appear  (see  section  70). 

There  seems  no  reason  for  having 
one  form  of  summons  to  the  claim- 
ant and  another  to  the  execution 
creditor.  It  would  be  quite  possible 
to  frame  a  form  which  would  em- 
brace both,  as  is  done  in  the  Supe- 
rior Courts,  and  also  under  the  gar- 
nishee clauses.  The  present  plan  is 
perhaps  more  complete,  but  it  en- 
tails the  expense  of  two'  original 
summonses  where  one  would  have 
answered  the  purpose.  Rule  38  pro- 
vides for  a  statement  of  tlie  par- 
ticulars of  claim  (Form  21),  which 
may  be  inspected  by  the  creditor 
on  application  at  the  clerk's  otfiee, 
five  days  before  the  day  of  hearing, 
^nd  a  notice  to  this  etfect  is  to  be 


given  at  the  foot  of  the  summons 
(see  Form  26). 

Where  an  execution  plaintiff  di- 
rects goods  to  be  seized,  or  persists 
in  opposing  the  claimant's  title  to 
them  after  they  have  been  seized, 
and  the  issue  is  decided  in  favour 
of  the  latter,  he  has  a  good  right  of 
action  against  the  former  for  dam- 
ages sustained  by  the  seizure  ;  and 
the  result  of  the  issue  is  conclusive 
as  to  the  claimant's  right  to  the 
goods  [Harmer  v.  Goiiinlocky  21  U. 
0.  R.  2(>0  ;  May  et  al.  v.  HovAand 
etal,  19  U.  C.  R.  Q%). 
•  [I)  Xot  only  may  such  an  appli- 
cation be  made  (which  is  referred 
to  hereafter),  but  until  the  inter- 
pleader claim  is  disposed  of,  there 
is  no  jurisdiction  to  go  on  with  the 
original  suit  or  any  execution  there- 
under. ' '  Indeed,  as  it  seems  to  me, 
upon  the  claim  being  made  by  a 
claimant,  co  instanti,  as  far  at  least 
as  anything  affecting  his  rights  is 
concerned,  the  claim  which  consti- 
tutes the  interjileacler  action  must 
be  determined  before  any  legal  or 
effectual  proceedings  can  be  taken 
upon  the  execution  ;  and  if,  after 
claim  made  to  the  goods  seized,  a 
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Costs.  2.  The  Court  in  which  such  action  has  been 

brought,  or  any  Judge  thereof,  on  proof  of  the 
issue  of  such  summons,  and  that  the  goods  and 
chattels  or  property  or  security  were  so  taken 
in  execution  or  upon  attachment,  may  order 
the  party  bringing  such  action  to  pay  the  costs 


bailiff  should  proceed  to  sell,  if  upon 
application  of  the  claimant  the 
Judge  should  refuse  to  stay  all  pro- 
ceedings until  adjudication,  the 
case  of  Ex  parte  McFec,  9  Ex,  261, 
is  an  authority  that  a  writ  of  pro- 
hibition should  issue  against  any 
proceeding  upon  the  execution  until 
the  interpleader  suit  should  be  de- 
termined"(^er  GwYNNE,  J.,  in Rekl 
V.  McDonald,  26  C.  P.  167). 

The  application  under  the  present 
section  must  be  made  to  the  Court, 
or  a  Judge  of  the  Court,  in  which 
such  action  is  pending.  Delay  in 
making  the  applicatibn  will  not,  it 
is  said,  deprive  the  applicant  of  his 
rights,  but  will  influence  the  Court 
as  to  costs  (  Washington  v.  Welh, 
16  U.  C.  R.  232). 

The  question  arose  in  Schamehorn 
V.  Traske,  30  U.  C.  R.  543,  whether 
this  provision  was  applicable  to  the 
case  of  an  action  brought  after  the 
adjudication  by  the  County  Judge 
on  the  interpleader  issue.  The  Court, 
on  the  authority  of  Jones  v.  Wil- 
liams, 4  H.  &  N.  706,  which  it  felt 
compelled  to  follow,  held  that  it 
was  not ;  but  at  the  same  time  ex- 
pressed the  opinion  that,  but  for 
that  case,  the  Court  would  "  have 
been  disposed  to  hold  otherwise,  in- 
asmuch as  the  Judge  had  power  to 
summon  the  parties  before  him, 
*  whether  before  or  after  an  action 
has  been  brought  against  such  offi- 
cer,' and  to  adjudicate  'upon  the 
claim'  mr.de,  and  to  make  a  decision 
upon  such  claim  which  *  shall  be 
final  and  conclusive  between  the 
parties, '"  and  thus  give  effect  to 


the  decision  of  the  County  Judge 
by  the  summary  relief  of  staying 
the  proceedings. 

An  application  under  a  similar 
section  to  the  one  before  us  was 
objected  to  on  the  ground,  that 
although  the  interpleader  was  fully 
heard  before  the  Division  Court 
Judge,  no  judgment  was  then 
given,  nor  was  any  subsequent  day 
appointed  for  giving  judgment  ac- 
cording to  section  106,  and  that 
therefore  there  was  no  binding  de- 
cision in  the  Court  below,  whereby 
the  action  of  the  claimant  against 
the  bailiff  for  trespass  in  seizing 
hisgoodscould  be  stayed.  Draper, 
J.,  said:  "On  the  face  of  the 
Judge's  adjudication  there  is  noth- 
ing but  what  he  had  authority  to 
do,  and  I  do  not  feel  at  liberty  to 
inquire,  on  this  application,  into 
the  regularity  or  mode  of  the  pro- 
ceedings themselves  which  end  in 
this  adjudication"  {Finlayson  v. 
Howard,  1  Prac.  E.  224  ;  1  U.  C. 
L.  J.  94). 

The  questions  that  arose  in  seve- 
ral cases  as  to  the  position  of  the 
parties  when  the  goods  had  been 
replevied  from  a  bailiff'  under  a 
Superior  Court  writ,  are  set  at  rest 
by  the  enactment  of  the  Replevin 
Act  (Rev.  Stat,  cap.  53,  sec.  3), 
that  "no  party  to  a  suit  or  pro- 
ceeding in  any  Court  shall  replevy 
or  take  out  of  the  custody  of  the 
sheriff,  bailiff,  or  other  officer,  any 
personal  property  seized  by  him 
under  process  against  such  party 
in  such  suit  or  proceeding  "  (see 
post\. 
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of  all  proceedings  had  upon  such  action  after 
the  issue  of  such  summons  out  of  the  Division 
Court. 

3.  The  County  Judge  having  jurisdiction  in  Sj"u"dVca^te*^r  *J 
such  Division  Court  shall  adjudicate  upon  the^^*^  *^'*""' 
claim,  and  make  such  order  between  the  parties 
in  respect  thereof,  and  of  the  costs  of  the  pro- 
ceedings, as  to  him  seems  fit,  (m)  and  such  order 


The  Court  will  not  interfere  if  it 
appears  that  the  Division  Court 
Judge  has  not  awarded  damages  to 
the  claimant  for  the  seizure  by  the 
execution  creditor  {Mercer  v.  Stan- 
berry,  4  W.  R.  649  ;  2  U.  C.  L.  J. 
177). 

In  interpleader  issues,  contrary 
to  the  general  rule,  a  Judge  of  a  Di- 
vision Court  may  try  the  question 
of  property  in  goods,  even  though 
the  inquiry  may  involve  the  title 
to  land  (Munsie  v.  McKinley,  15  C. 
P.  50  ;  1  L.  C.  G.  8).  The  ground 
of  this  decision  was  that  the  trial 
of  an  interpleader  issue  is  a  col- 
lateral matter  ;  and  that  whilst 
jurisdiction  is  expressly  given  to 
try  the  right  to  property  under 
this  section,  there  is  no  limit  to 
the  jurisdiction  as  to  amount,  as 
there  is  in  cases  where  an  action 
is  brought.  In  fact,  it  must  neces- 
sarily frequently  happen  that  the 
goods  in  question  are  of  much 
greater  value  than  §100.  It  was 
therefore  held  in  the  above  case 
that  in  interpleader  the  Judge 
might  try  the  right  to  crops,  al- 
though the  inquiry  might  bring 
the  title  to  land  in  question. 

Form  71  gives  the  form  of  the 
minute  of  adjudication  on  inter- 
pleader ;  but  even  though  this  min- 
ute be  informal,  advantage  cannot 
in  general  be  taken  of  such  infor- 
mality {Oliphant  v.  LesJie.  et  al.,  24 
U.  C.  R.  398).  In  that  case  the 
minute  stated  an  adjudication  that 


the  goods  in  dispute  were  the  pro- 
perty of  the  execution  creditor,  in- 
stead of  saying  that  they  were  not 
the  claimant's  or  were  the  execu- 
tion debtor's  ;  but  as  it  was  in  sub- 
stance evidently  intended  as  a  dis- 
missal of  the  plaintiff's  claim,  the 
bailifif  was  held  to  be  protected. 
(There  is  an  error  in  the  head-note 
of  this  case  which  at  first  is  mis- 
leading). Had  it  been  necessary, 
the  aid  of  section  155  might  also 
have  been  invoked  to  get  over  the 
difficulty  in  this  case. 

(m)  The  Judge  is  not  here  ex- 
pressly directed  to  decide  ques- 
tions under  this  section  according 
to  equity  and  good  conscience,  as 
he  is  in  section  54  ;  but  that  was 
doubtless  the  intention  of  the  leg- 
islature, and  such  was  the  opinion 
of  Mo  WAT,  V.  C,  in  Mcintosh  v. 
Mcintosh,  18  Chy.  Rep.  58.  His 
observations,  as  appropriate  to  the 
subject  of  Division  Court  jurisdic- 
tion in  general,  are  quoted  in  a 
note  to  section  54  (page  49).  After 
speaking  of  the  equitable  authority 
of  the  Courts,  and  referring  to  the 
words  of  section  54,  he  continues 
as  follows  :  "  Under  the  inter- 
pleading jurisdiction  it  is  not  with 
a  money  demand  that  the  Judge 
has  ordinarily  to  deal,  but  with 
questions  of  property  and  cliattels; 
and  in  such  cases  the  legislature 
has  not  required  that  the  Judge 
should  givejudgment  for  one  party 
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shall  be  enforced  in  like  manner  as  an  order 
made  in  any  suit  brought  in  such  Division 
Court,  and  shall  be  final  and  conclusive  be- 
tween the  parties,  except  that  upon  the  appli- 
cation of  either  the  attaching  or  execution 
creditor,  or  the  claimant,  within  fourteen  days 
after  the  trial,  the  Judge  may  grant  a  new 
trial  (n)  upon  good  grounds  shown,  as  in  other 


or  the  other  simpliciter  ;  but  has 
authorized  him,  as  seems  to  me  to 
be  the  plain  reading  of  the  Act,  to 
mould  his  order,  judgment  or  de- 
cree so  as  to  meet  the  justice  of 
the  case.  The  letter  of  the  enact- 
ment warrants,  if  it  does  not  de- 
mand, this  construction  ;  it  is  the 
construction  which  justice  to  suit- 
ors and  general  convenience  re- 
quire, and  which  is  in  accordance 
with  the  spirit  of  the  enactment 
giving  jurisdiction  to  tlie  Courts 
in  ordinary  suits,  and  defining  the 
principles  which  are  to  govern  the 
Judge  in  the  exercise  of  that  juris- 
diction. I  think  the  Judge  had 
jurisdiction  to  disj^ose  of  the  ques- 
tion as  to  the  equitable  as  well  as 
to  the  legal  title  of  the  plaintiff. 

It  was  held  in  the  case  of  Mun- 
sie  V,  McKinhy,  15  C.  P.  50  ;  1  C. 
L.  J.  12  ;  1  L.  C.  G.  8,  that  the 
words,  "The  County  Judge,  &c., 
shall  adjudicate  upon  the  claim," 
are  imperative  upon  the  Judge  to 
decide  all  interpleader  issues  with- 
out the  aid  of  a  jury.  It  is  sub- 
mitted that  there  are  other  and 
stronger  reasons  than  the  mere 
words  of  the  section  above  referred 
to,  why  a  jury  could  not  be  called 
in  interpleader  issues  ;  such  as, 
amongst  others,  the  provisions  as 
to  jury  cases  under  section  109, 
which  says  that  "either  party" may 
require  a  jury  in  "  actions"  for  the 
recovery  of  debt  or  damages,  thus 
alluding  throughout  the  section  to 


a  substantive  action  and  not  to  a 
collateral  inquiry,  such  as  an  in- 
terpleader issue  is.  The  words  re- 
ferred to  in  the  above  judgment 
are  not  very  different  from  those  in 
section  54,  which  certainly  do  not 
mean  that  juries  cannot  be  had  in 
ordinary  cases  ;  and  it  may  be  re- 
marked that  the  words,  "  the 
County  Judge  having  jurisdiction 
in  such  Division  Court  shall  adjudi- 
cate upon  the  claim,"  are  used  in 
contradistinction  to  the  application 
to  be  made  to  a  different  Court  or 
Judge  in  the  previous  part  of  the 
section  (see  Washington  v.  Wehh, 
16  U.  C.  R.  232). 

But  however  this  may  be,  it  is  a 
very  common  and  very  convenient 
practice,  and  one  which  has  receiv- 
ed the  sanction  of  some  of  the  best 
of  our  County  Judges,  for  the  Judge 
to  call  to  his  assistance  a  jury  under 
the  provisions  of  section  122,  to 
try  ' '  any  fact  controverted  in  the 
cause,"  adopting  or  not  their  find- 
ing in  his  discretion.  This  section 
does  not  appear,  from  the  report  of 
Mumie  v.  McKinley,  to  have  been 
referred  to,  either  by  the  Court  or 
by  counsel,  on  the  argument. 

{n)  Until  32  Vict.,  cap.  23,  sec. 
26,  new  trials  could  not  be  had  in 
interpleader  issues.  That  statute 
gave  the  right  to  the  attaching  or 
execution  creditor,  and  it  was  fur- 
ther extended  to  the  claimant  by 
40  Vict.,  cap.  7,  sched.  A.  71. 
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cases  under  this  Act,  upon  such  terms  as  he 
thinks  reasonable,  and  may  in  the  meantime 
i^tay  proceedings.  C.  S.  U.  C,  c.  19,  s.  175  ; 
32  v.,  c.  23,  s.  26  ;  40  V.,  c.  7,  sched.  A.  (71). 

211.    So     much     of     the     Act     passed     in     the  Provisions  in 

eighth  year  of  the  reign  of  Queen  Anne,  en- Jue  to  landlords. 
titled  "  An  Act  for  the  better  security  of  Rents 

•^  8  Anne,  c.  14. 

and  to  prevent  Frauds  committed  by  Ten- 
ants," (o)  as  relates  to  the  liability  of  goods 
taken  by  virtue  of  any  execution,  shall  not  be 
deemed  to  apply  to  goods  taken  in  execution 
under  the  process  of  any  Division  Court,  but 
the  landlord  of  any  tenement  in  which  any 
such  goods  are  so  taken  may,  by  writing  under 
his  hand  or  under  the  hand  of  his  agent, 
stating  the  terms  oi  holding  [oo)  and  the  rent 
payable  for  the  same,  (2J>)  and  delivered  to  the 
Bailiff  making  the  levy,  claim  any  rent  in 
arrear  then  due  to  him,  not  exceeding  the  rent 
of  four  weeks  when  the  tenement  has  been  let 
by  the  week,  and  not  exceeding  the  rent  ac- 
cruing due  in  two  terms  of  payment  where  the 
tenement  has  been  let  for  any  other  term  less 
than  a  year,  and  not  exceeding  in  any  case  the 

(o)  Section  1  of  this  Act  (8  Anne,  case  it  is  presumed  that  the  bailiflF 

cap.    14)  provides  that  no    goods  would   take  no   action   upon    the 

shall  be  taken  in  execution  unless  claim,  as  not  being  such  a  claim  as 

the  execution  creditor,  before  re-  the  Act  prescribes.     For  instance, 

moval  of  the  goods,  pays  to  the  should  the  landlord  claim  a  year's 

landlord  the  rent  due.    But  it  will  rent,  it  might  be  that  the  tenancy 

be  seen  that  the  following  sections  "was  a  monthly  one,  in  which  case 

are  substituted  for  the  provisions  only  two  months    rent  would  be 

of  the  statute  of  Anne.  due.     Should  the  bailiff  levy  the 

{oo)  It  is  no  uncommon   thing  y^'ar'a  rent,  as  claimed,  he  would 

for  landlords   8im])ly  to  claim  so  ^^  liable,  no  doubt,  to  an  action, 
much  rent  as  due,  but  not  specify  ( p)  See  Form  20. 

the  terms  of  holding-     In  such  a 
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How  the  Bailiff 
is  to  proceed. 


rent  accruing  due  in  one  year.  C.  S.  U.  C,  c.  1 9, 
s.  176. 

212.  In  case  of  any  such  claim  being  so 
made,  the  Bailiff  making  the  levy  shall  dis- 
train, (q)  as  well  for  the  amount  of  the  rent 
claimed  and  the  costs  of  such  additional  dis- 
tress, as  for  the  amount  of  money  and  costs  for 
which  the  warrant  of  execution  has  issued,  {r) 


{q)  As  the  bailiff  is  by  this  sec- 
tion (see  also  section  213)  mak- 
ing a  distress  for  rent,  he  would 
be  within  the  terms  of  the  statute 
of  2  W.  &  M.,  sess.  1,  cap.  5,  sec. 
2,  which  requires  an  appraisement 
of  the  goods  by  two  sworn  ap- 
praisers, whose  duties  would  be  the 
same  as  those  required  in  attach- 
ment cases  under  section  192. 

(r)  The  Exemption  Act  (see  sec- 
tion 170  and  notes)  only  relates  to 
the  seizure  of  goods  under  a  writ . 
It  may  be  said,  therefore,  that 
these  exemptions  do  not  touch  the 
case  of  a  distress  under  a  landlord's 
warrant,  and  it  has  been  decided 
in  England  that  if  the  proper  claim 
be  made  by  a  landlord,  the  bailiff 
may  distrain  on  goods  that  would 
be  exempt  from  seizure  under  an 
execution  (  Woodcock  v.  Pritcliard, 
17  L.  T.  Rep.  Q.  B.  16 ;  1  Cox  & 
Mac.  428),  provided  he  does  not 
seize  more  of  such  exempted  goods 
than  are  sufficient  to  satisfy  the 
rent;  ;ind  section  214,  which  re- 
cognizes the  right  of  replevin  in 
these  cases,  coupled  with  the  sub- 
sequent Act  of  23  Vict.,  cap.  45, 
sec.  8  (now  amended  and  appear- 
ing as  sec.  3  of  Rev.  Stat. ,  cap.  53), 
support  this  view.  The  Act  under 
which  this  case  was  decided  did 
not  contain,  if  it  would  make  any 
difference,  any  provision  similar  to 
that  of  section  215.  Woodcock  v. 
Priichard  does  not  appear  to  have 


been  expressly  overruled  ;  but,  on 
the  other  hand,  the  later  cases  of 
B€a7'd  V.  Knight,  27  L.  J.  Q.  B. 
359  ;  4  Jur.  N.  S.  782;  and  Wilcoxon 
V.  Searly,  29  L.  J.  Ex.  154,  to  the 
effect  that  the  goods  of  a  stranger 
on  the  premises,  which,  as  a  gen- 
eral rule,  are  liable  for  rent  in 
arrear,  are  not  distrainable  under 
this  section,  are  sufficient  to  found 
a  strong  argument  against  the  for- 
mer case,  combined  with  the  fact 
that  the  bailiff's  right  to  levy  is 
derived  solely  from  the  writ  of  ex- 
ecution, unless  indeed  it  can  be 
considered  that  he  becomes,  upon 
receiving  the  notice  of  claim,  the 
bailiff  of  the  landlord  as  well  as  of 
the  Court  issuing  the  writ,  as  was 
suggested  in  Woodcock  v.  Pintchard. 
But  can  it  be  said  that  the  mere 
direction  of  sec.  212,  that  the  "bail- 
iff making  the  levy  shall  distrain  as 
well  for  the  amount  of  the  rent 
claimed,"  &c.,  make  the  bailiff  en- 
forcing the  execution  the  bailiff  of 
the  landlord.  It  was  necessary  that 
such  or  similar  words  should  be 
used  for  the  purpose  of  directing 
the  bailiff  to  increase  the  amount 
of  his  levy,  but  the  writer  thinks  it 
would  require  more  explicit  words 
to  clothe  the  bailiff"  with  powers 
which  he  could  only  receive,  under 
his  Common  Law  right,  from  the 
landlord  himself.  The  principle 
would  seem  to  be,  that  the  bailiff's 
right  to  levy  arises  by  virtue  of  the 
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and  shall  not  sell  the  same,  or  any  part  there- 
of, until  after  the  end  of  eight  days  at  least 
next  following  after  such  distress  made.  C.  S, 
U.  C,  c.  19,  s.  177. 


execution,  under  which  it  is  his  duty 
to  levy  the  debt  out  of  certain  of 
the  debtor's  goods.  Upon  the  claim 
being  made  for  rent,  the  statute 
steps  in  and  authorizes  him  to 
make  a  further  levy  to  satisfy  the 
further  demand,  but  his  position  as 
the  bailiff  of  the  Court  is  not  alter- 
ed, and  he  is  still  acting  utider  the 
writ  of  execution. 

When  an  execution  creditor  pays 
to  the  bailiff  the  rent  demanded  by 
a  landlord  on  an  execution  in  the 
bailiff's  hands,  the  latter  becomes 
liable  to  the  execution  creditor  for 
money  had  and  received,  and  the 
money  might  be  attached  in  his 
hands  to  satisfy  a  debt  due  by  the 
execution  creditoi  {Lockartx.Gray, 
2  C.  L.  J.  163  ;  2  L.  C.  G.  93). 

There  is  no  doubt  whatever  that 
the  bailiff  would  be  held  bound  to 
make  all  he  could  of  the  goods  to 
satisfy  botli  the  landlord  and  the 
execution  creditor. 

But  at  the  same  time  he  should, 
as  far  as  consistent  with  his  duty 
in  that  respect,  carry  out  the  inten- 
tin  of  the  legislature  in  respect  to 
exemptions.  And  here  it  may  be 
suggested  that  public  sentiment  is 
tending  towards  an  exemption  as 
between  landlord  and  tenant,  simi- 
lar to  that  between  execution  cred- 
itors and  debtors. 

It  is  conceived  that  one  of  the 
uses  of  the  appraisement  is  to  en- 
able the  bailiff  to  judge  as  to  the 
course  he  should  adopt  in  the  sale 
of  the  goods  seized  to  cover  the 
joint  claims  of  creditor  and  land- 
lord. If  he  should  find  that  there 
is  sufficient  to  cover  both  without 
touching  the  exempted  articles,  he 
would  not  of  course  meddle  with 


the  latter  ;  but  should  he  find  that 
all  must  be  sacrificed, it  would  seem 
to  be  his  duty,  for  the  purpose  of 
making  the  most  on  botli  claims 
in  his  hands,  first  to  sell  the  ex- 
empted articles  (as  though  for 
rent),  so  that  there  might  be  a 
greater  residue  for  the  execution. 

This  construction  would  often 
work  harshly  upon  defendants  who 
are  tenants  ;  but  until  such  time 
arrives  that  the  tenant  is  entitled 
to  the  unconditional  exemptions  of 
a  debtor,  there  would  be  no  help 
for  it. 

A  landlord,  as  a  rule,  would  only 
sell  enough  to  cover  rent  and  not 
the  exempted  articles,  the  bailiff 
on  an  execution  could  not  sell  them, 
and  so  the  debtor  would  be  pro- 
tected. 

It  must  be  observed  that  all  per- 
sonal chattels  found  on  the  pre- 
mises (as  a  general  rule)  may  be 
distrained  for  rent  whether  they 
be  the  chattels  of  the  tenant  or  of 
a  thir*!  person.  But  to  this  there 
are  exceptions:  c^.  (jr.,  tenants' fix- 
tures are  not  distrainable;  nor  are 
beasts  broken  to  harness,  and  regu- 
larly employed  in  work  connected 
with  the  ordinary  cultivation  of 
the  land;  nor  sheep,  or  implements 
of  a  person's  business  or  profession, 
so  long  as  there  are  other  distrain- 
able chattels  immediately  avail- 
able ;  nor  is  wearing  apparel  actu- 
ally on  the  person  of  the  owner,  or 
money;  nor  are  quickly  perishable 
articles  ;  nor  is  the  ])roj)erty  of 
strangers  standing  on  the  demised 
premises,  in  the  actual  or  construc- 
tive possession  of  such  strangers, 
or  necessarily  placed  there  for 
trading  or  manufacturing  purposes 
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Fees  of  Baiiiflf  in  213.  For  everj  additional  distress  for  rent 
in  arrear,  the  Bailiff  of  the  Court  shall  be  en- 
titled to  have,  as  the  costs  of  the  distress,  in- 
stead of  the  fees  allowed  by  this  Act,  the  fees 

Rev.  Stat.  c.  65.  ^Uowcd  by  the  Act  respecting  Distresses  for 
small  Eents  and  Penalties,  (s)  C.  S.  U.  C,  c.  19, 
s.  178. 

u  replevin  made.  214,  If  any  replevin  is  made  of  the  goods 
distrained,  (f)  so  much  of  the  goods  taken  under 
the  warrant  of  execution  shall  be  sold  as  will 
satisfy  the  money  and  costs  for  which  the  said 
warrant  issued,  and  the  costs  of  the  sale,  and 
the  surplus  of  such  sale  and  the  goods  so  dis- 
trained, shall  be  returned  as  in  other  cases  of 


(Addison  on  Torts,  441,  &c.;  Wood- 
faU,  366-376  ;  Tudor's  Real  Pro- 
perty Cases,  188-190  ;  51  Hen.  III. 
stat.  4 ;  Swire  v.  Leach,  18  C.  B. 
N.  S.  479).  So  that  a  bailiff  acting 
under  sections  211  and  212  would 
be  obliged  to  be  well  guarded  as  to 
the  way  in  which  he  discharges 
his  duty. 

(s)  Rev.  Stat.,  cap.  65.  The  fees 
under  this  Act  are  as  follows  : 
Levying  distress  under    $80,   one 

dollar. 
Man  keeping  possession,  per  diem, 

seventy-Jive  cents. 
Appraisement,  whether  by  one  ap- 

praiser  or  more,   two  cents  in  the 

dollar  on  the  value  of  the  goods. 
If  any  printed  advertisement,  not 

to  exceed  in  all  one  dollar. 
Catalogues,  sale,  commission  and 

delivery  of  goods.  Jive  cents  in  the 

dollar  on  the  net  produce  of  the 

sale. 

Bailiffs  have  no  right  to  charge 
poundage  in  cases  of  this  kind  (see 
Murray  v.  McNair,  2  L.  C.  G.  14). 


Under  section  9  of  this  Act,  every 
person  who  makes  a  distress  shall 
give  a  copy  of  the  demand,  and  of 
the  costs  and  charges  of  the  dis- 
tress, signed  by  him,  to  the  person 
whose  goods  are  levied  upon.  The 
strict  letter  of  this  Act  might  per- 
haps not  include  bailiffs  acting 
under  the  above  sections,  but  it 
would  be  advisable  for  them  to  do 
the  same  thing. 

{t)  The  proceedings  under  sec- 
tions 211  and  212  are  not  intended 
to  restrain  the  rights  of  a  tenant 
to  replevy  his  goods  in  case  of  an 
illegal  distress  for  rent.  It  is  of 
course  impossible  to  distinguish  be- 
tween what  is  seized  for  rent  and 
under  the  execution,  and  this  sec- 
tion gives  the  tenant  the  right  to 
replevy  on  this  form  of  distress  all 
such  goods  as  may  not  be  required 
to  satisfy  the  execution  debt  and 
costs.  The  tenant's  rights  are  thus 
preserved  against  an  illegal  dis- 
tress. The  appraisement  would  be 
a  guide  as  to  what  he  should  re- 
plevy. 
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distress  for  rent  and  replevin  thereof.     C.  S. 
IT.  C,  c.  19,  8.  179. 

215.  No  execution  creditor  under  this  Act  when  landlord's 

.  claim  to  rent  is 

shall  have  his  debt  satisfied  out  of  the  proceeds  to  be  first  paid, 
of  such  execution  and  distress  or  of  such  exe- 
cution only  where  the  tenant  replevies,  until 
the  landlord  who  conforms  to  the  provisions  of 
this  Act  has  been  paid  the  rent  in  arrear  for 
the  periods  hereinbefore  mentioned,  (u)  C.  S. 
U.  C,  c.  19,  s.  180. 

216.  No   costs  shall  be  recoverable  in  anv  costs  not  recov- 

"    erable  in  any 

suit  broufjht  in  any  Court  for  the  recovery  of  action  on  Divi- 

^  "^         _  _  ...        sion  Court  ]udg- 

any  sum  awarded  by  judgment  in  a  Division  "^^nt without 
Court  without  the  order  of  the  Judge  of  the 
Court  in  which  such  suit  is  brought  on  suffi- 
cient cause  shown,  (v)      C.  S.  U.  C,  c.  19,  s.  115. 
See  also  Rev.  Stat.,  c.  50,  s.  344. 

(m)  From  this  it  is  clear  that  cause  at  Common  Law  actionsmight 
sec.  3  of  Rev.  Stat.,  cap.  53,  (the  be  maintained  on  judgments  ad 
Replevin  Act,  see^^os^)  which  en-  infinitum  until  payment  or  release, 
acts  that  no  party  to  a  suit  or  In  England  actions  were  for- 
proceeding  in  any  Court  shall  re-  merly  maintainable  in  the  County 
plevy  out  of  the  custody  of  the  Courts  onjudgment  of  the  Superior 
bailiff  or  other  officer  any  personal  Courts  {Ranee  v.  James,  12  Jur. 
property  seized  by  him  under  pro-  62  ;  1  Cox  &  Mac.  45  ;  Winsor  v. 
cess  against  such  party  in  such  suit  Dunford,  \2  Q,.B.  603;  1  Cox  & 
or  proceeding,  does  Dot  touch  cases  Mac.  90)  but  that  is  now  restrain- 
where  the  bailiff  distrains  for  rent  ed  by  statute  19  &  20  Vict.,  cap. 
as  well  as  on  an  execution.  The  108.  It  was  held  in  Berkeley  v. 
landlord,  therefore,  unless  the  goods  EhUrkiv,  1  E.  &  B.  806,  that  as 
are  replevied,  is  to  be  paid  first,  the  judgment  of  an  English  County 
and  any  balance  is  to  go  to  the  Court  is  subject  to  a  statutory  pro- 
execution  creditor  ;  anything  more  vision  similar  to  section  187  of  our 
than  this  must  of  course  be  re-  statute  (see  also  sec.  108),  it  had  not 
turned  to  the  debtor,  the  effect  and  was  not  in  the  nature 

of  dt.  final  judgment  ;  and  because 

(»)  This  provision  is  the  same  as  the  judge  has  still  jurisdiction  to 

that   in  the   stat    14  «fe  15  Vict.,  control,   or    stay,  or  modify  the 

cap.   53,  sec.  52,  and  may  be  re-  effect  of  it  in  any  way  he  thinks 

garded  as  made  only  in  restraint  "reasonable  and  just,"  an  action 

of  the  right  to  recover  costs,  be-  was  not  maintainable  upon  it,  and 
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Foi^ery  of  seal, 
process,  &c. 


OFFENCES    AND    PENALTIES. 

Forging  seal  or  process,  (w) 
[Sec.  181  of  G.  S.  U.  0.,  c.  19,  is  as  follows:  {x) 
181.  Every  person  who  forges  the  seal  or  any  process 
of  the  Court,  or  who  serves  or  enforces  any  such  forged 
process,  knowing  the  same  to  be  forged,  or  delivers  or 
causes  to  be  delivered  to  any  person  any  paper  falsely 
purporting  to  be  a  copy  of  a  process  of  the  Court,  know- 
ing the  same  to  be  false,  or  who  knowingly  acts  or  pro- 
fesses to  act  under  any  false  colour  of  process  of  the 
Court,  shall  be  guilty  of  felony,  (y)  13-14  V. ,  c.  53,  s.  86.] 

vision.  It  will  have  a  meaning 
and  an  operation  given  to  it,  if  we 
suppose  it  meant  to  apply  to  cases 
in  which  an  action  might  be 
brought  in  one  Division  Court 
upon  judgments  recovered  in  an- 
other; and  we  do  not  think  we  can 
allow  our  judgment  upon  the  ques- 
tion to  be  intluenced  by  the  ex- 
istence of  that  merely  negative 
clause,  imported,  as  it  evidently 
was,  into  this  statute  from  a  former 
Act,  without  duly  reflecting  upon 
the  very  great  difference  between 
such  former  Act  and  the  system 
about  to  be  established  by  this 
statute.  *  *  *  The  judgment, 
however,  must  continue  to  remain 
within  the  control  of  the  Division 
Court." 

The  case  of  McPherson  v.  Forres- 
ter was  upheld  in  Donnelly  v.  Stew- 
art, 25  U.  C.  R.  398,  2  C.  L.  J.  186, 
Hagarty,  J.,  giving  as  an  addi- 
tional reason  lor  supporting  the 
same  views,  that  if  the  defendant 
were  sued  in  a  higher  Court  he 
would  lose  several  important  ad- 
vantages allowed  him  in  the  Divi- 
sion Court,  especially  referring  to 
section  187,  which  see. 


that  the  established  rule  of  law 
—  "where  new  rights  are  given 
with  specific  remedies,  the  remedy 
is  confined  to  those  specifically 
named  " — applied.  Section  344  of 
Rev.  Stat.  cap.  50  (the  Common 
Law  Procedure  Act)  enacts  that 
"in  case  of  an  action  brought 
upon  any  judgment  recovered  in 
any  Court  of  Record  or  in  any 
Division  Court,  the  plaintiff"  in 
such  action  shall  not  be  entitled 
to  any  costs  of  suit  unless  the 
Court  in  which  the  action  is 
brought,  or  some  Judge  of  the  same 
•Court,  otherwise  orders." 

This  would  seem  to  imply  a  right 
to  bring  an  action  on  a  Division 
Court  judgment  in  a  Superior 
Court,  but  the  contrary  was  held 
in  McPher son  \' .  Forrester,  11  U.  C. 
R.  362,  in  which  case  Robinson, 
C.  J.,  said:  "We  think  that  we 
must  hold  that  [the  action]  cannot 
[be  sustained],  on  account  of  the 
.  special  provision  made  in  the  sta- 
tute as  to  the  manner  of  enforcing 
Division  Court  judgments,  and 
from  the  manner  in  which  those  pro- 
visions would  be  interfered  with,  if 
the  plaintiff"  who  has  obtained  his 
judgment  could  go  at  once  into  a 
higher  Court  and  sue  upon  it." 
After  referring  to  13-14  V. ,  c.  53, 
s.  52  (from  which  the  above  en- 
actments are  taken)  he  continues  : 
"  But  that  is  a  mere  negative  pro- 


[lo)  See  section  6. 

{x)  See  note  (a)  p.  31,  ante. 

(y)  This  enactment  has  been  held 
to  ,be  confined  to  the  use  of  false 
instruments,  and  does  not  apply  to 
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Gmitempt  of  Court, 

217.  If  any  person  wilfully  insults  the  Judge  contempt  of 
or  acting  Judge  or  any  officer  of  any  Division 
Court  during  his  sitting  or  attendance  in  Court, 
or  interrupts  the  proceedings  of  the  Court,  any 
Bailiff  or  officer  of  the  Court  may,  by  order  oiSeeRuieuu 
the  Judge,  take  the  offender  into  custody,  and 
the  Judge  may  impose  upon  the  offender  a  fine 
not  exceeding  twenty  dollars,  and  in  default  of 
immediate  payment  thereof,  the  Judge  may  by 
warrant  under  his  hand  and  seal  commit  the 
offender  to  the  Common  Gaol  of  the  County  for 
any  period  not  exceeding  one  month,  unless 
such  fine  and  costs,  with  the  expense  attending 
the  commitment,  are  sooner  paid,  (z)  C.  S. 
U.  C,  c.  19,  s.  182. 


the  mere  verbal  assertion  of  au- 
thority (Reg.  V.  Mvott,  6  C.  C.  C. 
407  ;  lU.  0.  L.J.  35). 

In  a  prosecution  under  this  sec- 
tion it  is  not  necessary  to  show 
that  the  document  used  bears  any 
resemblance  to  the  genuine  pro- 
cess of  the  Court  {Rc(j.  v.  Evan.-^,  7 
C.  C.  C.  293  ;  3  U.  C.  L.  J.  119  ; 
Beg.  V.  Riehraond,  8  C.  C.  C.  200). 

In  Reg.  v.  Evans  it  was  proved 
that  the  prisoner,  being  a  creditor 
of  R.,  sent  him  a  nonsensical  letter, 
lieaded  with  the  royal  arras,  and 
purporting  to  be  signed  by  the 
clerk  of  a  County  Court  (same  as 
our  Division  Court),  threatening 
proceedings  in  the  Court.  He  sub- 
se<|uently  told  R. ' s  wife  that  he  had 
ordered  the  County  Court  clerk 
to  send  the  letter,  upon  which  she 
])aid  the  debt,  and  he  at  the  same 
time  demanded  the  expenses  of  the 
Court.  The  Court  held  tliat  these 
facts  constituted  an  offence  under 
14 


9  A  10  Vict.,  cap.  95,  sec.  57,  which 
is  almost  identical  with  the  present 
section. 

The  prevalence  of  similar  prac- 
tices in  this  country  has  been  point- 
ed out  on  various  occasions  in  the 
Canada  Law  Journal,  and  there 
have  been  convictions  under  this 
Act  in  at  least  one  county  in  this 
Province.  Several  of  the  docu- 
ments were  similar  to  the  one  above 
described,  except  that  they  did  not 
purport  to  be  signed  by  the  clerk. 
They  come,  liowever,  within  the 
meaning  of  the  statute,  and  pn  - 
bably  within  the  letter  of  it. 

[z)  This  section  is  evidently  limit- 
ed to  contempts  committed  in  face 
of  the  Court,  and  gives  no  author- 
ity to  a  County  Court  Judge  sit- 
ting in  a  Division  Court  t<>  exer- 
cise its  provisions  for  any  other 
kind  of  contempt ;  and  it  has  been 
so  held  on  a  similar  enactment  in 
England.     In  the  case  alluded  to. 
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If  Bailiff  as- 
saulted. 


Misconduct  of 
derks  and 
BailiflFs. 


Resisting  Officers. 

[Section  18 Jf  of  C.S,  U.  C,  cap.  19,  is  as  follows:  (a) 
184.  If  any  officer  or  Bailiff  (or  his  deputy  or  assist- 
ant) be  assaulted  while  in  the  execution  of  his  duty,  (aa) 
or  if  any  rescue  be  made,  or  attempted  to  be  made,  of  any 
property  seized  under  a  process  of  the  Court,  the  person 
so  offending  shall  be  liable  to  a  fine  not  exceeding  twenty 
dollars,  to  be  recovered  (b)  by  order  of  the  Court,  or 
before  a  Justice  of  the  Peace  of  the  County  or  City,  and 
to  be  imprisoned  for  any  term  not  exceeding  three 
months,  and  the  Bailiff  of  the  Court,  or  any  peace  officer, 
may  in  any  such  case  take  the  offender  into  custody 
(with  or  without  warrant)  and  bring  him  before  such 
Court  or  Justice  accordingly.     13-14  V.,  c.  53,  s.  100.] 

Misconduct  of  Clerks,  Bailiffs,  <i;c.  Tc) 
218.  If  any  Bailiff  or  officer,  acting  under 
colour  or  pretence  of  process  of  the  Court,  is 
guilty  of  extortion  or  misconduct,  or  does  not 
duly  pay  or  account  for  all  money  levied  or  re- 
ceived by  him  by  virtue  of  his  office,  the  Judge, 
at  any  sitting  of  the  Court,  if  a  party  aggrieved 
thinks  fit  to  complain  to  him  in  writing,  may 


the  contempt  was  the  publication 
by  a  solicitor  of  a  letter  complain- 
ing of  the  conduct  of  a  Judge  in  a 
cause  in  which  he  was  interested 
{Ex  parte  JolHffe,  Reg.  v.  Lefroy, 
L,  R.  8  Q.  B.  134  ;  9  C.  L.  J.  N.  S. 
182) ;  see  also  In  re  Recorder  of  To- 
ronto, 10  U.  C.  L.  J.  152  ;  23  U.  C. 
R.  376). 

See  section  225  for  form  of  con- 
viction. Form  73  gives  the  minute 
of  an  order  Tor  the  imposition  of  a 
fine  ;  and  Form  96  is  for  a  warrant 
of  commitment  for  contempt. 

See  also  section  46  and  note  [g). 

{a)  See  note  {a)  p.  31,  ante. 

{aa)  A  bailiff  who  has  been  as- 
flaulted    may,    notwithstanding    a 


conviction,  and  that  the  person 
has  been  fined  under  this  section, 
bring  an  action  in  a  Division  Court 
or  any  other  Court  for  the  damage 
which  he  has  Sustained  {In  re  Box 
V.  Green,  9  Ex.  503). 

{b)  See  section  46,  note  {g),  and 
section  225  for  form  of  conviction. 

(c)  Section  52  and  Rules  95  to 
100  make  further  provision  in  case 
of  negligence  or  misconduct  on  the 
part  of  otficers.  The  Judge  has 
also  power  at  any  time  to  remove 
any  clerk  or  bailiff  without  assign- 
ing any  reason  (section  26). 

See  also  note  (d)  to  section  219, 
and  notes  to  Rules  96  and  97. 
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iiKiuire  into  the  matter  in  a  summary  wav,  smd  See  ruUs  95 

-^  "  '  to  100. 

lor  that  purpose  he  may  summon  and  enforce 
the  attendance  of  all  necessary  parties  and  wit- 
nesses, and  may  make  such  order  thereupon  for 
tlie  repayment  of  any  money  extorted,  or  for 
the  due  payment  of  any  money  so  levied  or 
received,  and  for  the  payment  of  any  such 
damages  and  costs  to  the  parties  aggrieved,  as 
he  thinks  just ;  and  in  default  of  payment  of 
the  money  so  ordered  to  be  paid  by  such  Bailiff 
or  officer  within  the  time  in  such  order  speci- 
fied for  the  payment  thereof,  the  Judge  may, 
by  warrant  under  his  hand  and  seal,  cause 
such  sum  to  be  levied  by  distress  and  sale  of 
the  goods  of  the  offender,  together  with  the 
reasonable  charges  of  such  distress  and  sale, 
and  in  default  of  such  distress  (or  summarily 
in  the  first  instance)  may  commit  the  offender 
to  the  Common  Gaol  of  the  County  for  any 
period  not  exceeding  three  months.  C.  S.  U.  C.> 
c.  19,  s.  185. 

Extortion,  (d) 
219.  Tf  any  Clerk,  Bailiff  or  other  officer  Extortion, 
exacts  or  takes  any  fee  or  reward  other  than 

(d)  The  Common  Law  inflicts  se-  which  it  is  so  is,  that  when  an  offi- 

vere  penalties  in  all  cases  of  extor-  cer  buys  his  office  he  is  subject  to 

tion,  bribery,  or  other  misconduct  a  greater  temptation  to  extort  un- 

on  the  part  of  public  officers,  irre-  lawfal    fees   or    yield    to    bribery 

spective  of  the  statute   law.     An  (Bac.  Abr.,  "Offices").  Thelmpe- 

oiticer  guilty  of  bribery  or  extor-  rial  Statutes  bearing  on  this  sub- 

tion  may  be  indicted,  and  punished  ject  are  5  &  6  Edward  VI.,  cap. 

on  conviction  by  fine  and  imprison-  16,  and  49  Geo.  Ill,  cap.  126  ;  and 

ment,  or  both  (Bac.  Abr., "  Office,"  it  has  been  htdd  that  they  apply  to 

n).     The  selling  an  office  is  also  an  the  offices  of  gaoler  and  bailiff  ( 102 

offence,  and  both  at  Common  Law  Freem.  Rej).  19).     An  officer  con - 

and    by   statute   is  an  indictable  victed  of  this  offence  is  for  ever  dis- 

misdemeanor.   The  principle  upon  qualified  from  office,  and  could  not 
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the  fees  appointed  and  allowed  by  law  for  or 
on  account  of  anything  done  by  virtue  of  hi& 
office,  or  on  any  account  relative  to  the  execu- 
tion of  this  Act,  he  shall,  upon  proof  thereof 
before  the  Court,  be  for  ever  incapable  of  being 
employed  in  a  Division  Court  in  any  office  of 
profit  or  emolument,  and  shall  also  be  liable  in 
damages  to  the  party  aggrieved.  C.  S.  U.  C, 
c.  19,  s.  186. 

Negligence  of  Bailiffs,  {e) 
If  Bailiffs  ne^r-         220.  lu  casc  any  Bailiff'  emploved  to  levv  an 

leu-t  their  duty  in  '^  r      J  j 

relation  to  exe-    exccutiou  Roainst  goods  and  chattels,  bv  neg- 

eution,  .  '      ./  o 

lect,  connivance  or  omission,  loses  the  oppor- 
tunity of  so  doing,  then  upon  complaint  of  the 
party  thereby  aggrieved,  and  upon  proof  by 
t  he  oath  of  a  credible  witness  of  the  fact 
alleged  to  the  satisfaction  of  the  Court,  the 
Judge  shall  order  the  Bailiff'  to  pay  such 
damages  as  it  appears  the  plaintiff*  has  sus- 
tained, not  exceeding  the  sum  for  which  the 
execution  issued,  and  the  Bailiff'  shall  be  liable 
thereto  ;  and  upon  demand  made  thereof  and 
on  liis  refusal  to  satisfy  the  same,  payment 
shall  be  enforced  by  such  means  as  are  pro- 
vided ior  enforcing  judgments  recovered  in  the 
Court,  (/j     C.  S.  U.  C,  c.  19,  s.  147. 

be  appointed  even  by  the  Crown,  of  making  the  money  on  an  execu- 

and  the  Judges  are  bound  to  notice  tion  ;   section  221  to  cases  where 

it  (see  GodolphinY.  Tudor,  2  Salk.  the  bailiff  neglects  duly  to  return 

467  ;  and  Gidl'iford  v.  CordonneU,  any  execution,  or  makes  a  false  re- 

1  Salk.  465,  which  decide  and  ex-  turn  thereto  ;  and  section  218  to 

plain  what  is  buying  and  selling  cases   where  the  bailiff  has  made 

offices  within  the  meaning  of  the  the  money  but  has  not  paid  it  over 

statutes).  (see  also  section  52  and  Rule  98). 

(e)  This   section    applies  where  (/)  This  is  a  summary  remedy 

the  bailiff  has  lost  the  opportunity  against  the  bailiff,  entirely  irre- 
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221.  If  any  Bailiff  neglects  to  return  any  Action  against 
execution  within  three  days  after  the  return  t'^  for  ne-iett 

J  .  -  of  liailiff  inre- 

aay  thereoi,  or  makes  a  lalse  return  thereto.  ((/)  tumim,'  execu- 

tion. 

the  party  who  sued  out  such  writ  may  main- 
tain an  action  in  any  Court  having  competent 
jurisdiction,  against  such  Bailiff  and  his  sure- 
ties on  the  covenant  entered  into  by  them,  and 
shall  recover  therein  the  amount  for  which  the 
execution  issued,  with  interest  thereon  from 
the  date  of  the  judgment,  or  such  less  sum  as 
in  the  opinion  of  the  Judge  or  jury  the  plain- 
tiff unJer  the  cirjaTiitaa3  33  is  justly  entitle 
to  recover,  (gg)     C.  S.  U.  C,  c.  19,  s.  148. 


spective  of  the  right  of  an  aggrieved 
party  to  sue  the  Isailiffand  liis  sure- 
ties on  the  security  covenant,  re- 
ferred to  in  sections  27,  28  and  29. 
The  plaintifTs  course  under  this 
section  would  be,  to  make  a  plain 
statement  of  the  facts  and  hand  the 
same  to  the  clerk  to  be  served  on 
the  bailiff,  and  produced  before  the 
Judge  on  the  next  Court-day,  or 
such  day  as  he  might  appoint  for 
hearing  the  matter  ;  on  which  day 
the  plaintiflF  should  be  in  attend- 
ance with  his  witness  or  witnesses 
to  prove  his  case ;  the  bailiff  and  his 
witnesses  would  then  be  heard,  and 
should  the  complaint  be  sustain- 
ed, an  order  would  be  made  on  the 
bailiff  to  pay  such  damages  to  tlie 
plaintiff  as  the  Judge  might  think 
proper,  and  that  in  default  thereof 
execution  should  issue  against  the 
bailiti".  The  plaintiff  should  then 
have  a  copy  of  this  order  served 
upon  the  bailiff,  and  at  the  same 
time  demand  from  him  the  amount 
mentioned  in  the  order  (or  what 
would  be  better,  endorse  on  the 
order  and  copy  a  demand  for  the 
amount).  Upon  the  refusal  of  the 
bailiff,  or  his  neglect,  which  would 


amount  to  the  same  thing,  to  satisfy 
the  demand,  the  plaintiH' should  go 
to  the  clerk  with  the  person  who 
served  the  order  and  made  the  de- 
mand, himself  to  make  an  affidavit 
that  the  bailiff  had  not  paid  the 
amount,  and  that  it  was  still  due 
to  him,  and  the-  person  effecting 
service  and  making  demand  to 
make  an  affidavit  of  such  facts. 
Upon  this  the  clerk  would  be  justi- 
fied in  issuing  an  execution  against 
the  bailiff  for  the  amount  due.  As 
the  proceedings  under  this  Act  are 
somewhat  complicated,  and  not 
generally  known  to  injured  suit- 
ors, parties  usually  proceed  by  or- 
dinary action  against  the  officer 
and  his  sureties  on  the  covenant. 

ig)  See  note  (e)  to  section  220. 

{gfj)  Primd  facie,  the  amount  re- 
coverable in  such  an  action  as  this 
would  be  the  execution  debt  and 
interest.  In  the  Superior  Courts 
something  might  depend  as  to  this 
upon  the  form  of  action  (see  Kinqan 
V.  HaM,  24  U.  C.  R.  248)  but  that 
of  course  would  not  affect  an  action 
brought  in  a  Division  Court.  Under 
this  section,  the  amount  recover- 
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Execution  may        222-  If  a  judgment  is  obtained  in  siicli  suit 

issue  mstanter,  ^        ^ 

and  if  Bailiff  has  agaiust  the  Bailiff  and  his  sureties,  execution 

removed,  his  ®  ' 

thdessHawr*  ^^^^^  immediately  issue  thereon,  and  in  case  of 
the  departure  or  removal  of  such  Bailiff  from 
the  limits  of  the  county,  the  action  may  be 
commenced  and  carried  on  against  his  sureties 
alone,  or  against  any  one  or  more  of  them. 
C.  S.  U.  C,  c.  19,  s.  149. 


Fines,  how 
enforced  by 
Division 
Courts. 


How  enforced 
by  Justices  of 
the  Peace. 


FINES,    HOW   ENFOECED. 

223.  In  case  a  Division  Court  imposes  any 
fine  under  authority  of  this  Act,  the  same  may 
be  enforced  upon  the  order  of  the  Judge,  in 
like  manner  as  a  judgment  for  any  sum  ad- 
judged therein,  and  shall  be  accounted  for  as- 
herein  provided.     C.  S.  U.  C,  c.  19,  s.  187. 

224.  In  all  cases  in  which  by  this  Act  any 
penalty  or  forfeiture  is  made  recoverable  before 
a  Justice  of  the  Peace,  (h)  such  Justice  may, 
with  or  without  information  in  writing,  sum- 
mon before  him  the  party  complained  against, 
and  thereupon  hear  and  determine  the  matter 
of  such  complaint,  and  on  proof  of  the  offence 
convict  the  offender,  and  adjudge  him  to  pay 
the  penalty  or  forfeiture  incurred,  and  proceed 
to  recover  the  same.     C.  S.  U.  C,  c.  19,  s.  188. 


able  would  seem  to  be  the  value  of 
the  execution.  The  Judge  would 
be  entitled  to  consider  all  the  cir- 
cumstances which  would  aflect  the 
probability  of  the  execution  credit- 
or obtaining  payment  of  his  debt, 
even  by  means  of  pressure  on  the 
defendant  under  the  judgment  sum- 
mons clauses,  and  these   circum- 


stances might  be  of  such  a  nature  ais 
to  warrant  substantial  damages. 

(h)  Such  as  sections  46,  217.  A 
County  Judge  is  ex  officio  a  justice 
of  the  peace  in  every  county,  but 
as  he  can  in  all  cases  where  neces- 
sary act  without  this  section,  and 
as  he  is  not  named  in  it,  it  was  not 
intended  probably  to  include  him.. 
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225.  In  all  cases  where  a  conviction  is  had  Formof  con- 

viction. 

for  any  ofifence  coninntted  against  this  Act,  the 
torm  of  conviction  may  be  in  the  words  or  to 
the  effect  following,  that  is  to  say  : 

Be  it  remembered,  that  on  this  day  of 

in  the  year  of  our  Lord  ,  A.  B.  is  convicted  before 

,  one  {or  two,  as  the  case  may  he)  of  Her 
]Majesty's  Justices  of  the  Peace  for  the  County  of 
or  before  ,  a  County  Judge  of  the  County 

of  ,  acting  under  the  Division  Courts  Act,  of 

having  {note  the  offence)  ;  and  I,  {or  we)  ,  the 

said  ,  do  adjudge  the  said  to  forfeit 

and  pay  for  the  same  the  sum  of  ,  or 

to  be  committed  to  the  Common  Gaol  of  the  County  of 
for  the  space  of 
Given  under  hand  and  seal,  the  day  and  year 

aforesaid. 

C.  S.  U.  C,  c.  19,  s.  189. 

PROTECTION    OF   PERSONS    ACTING   UNDER 
WARRANTS,   ETC. 

226.  No  action  shall  be  bron^jht  against  the  Demand  of  per- 

^  ^  usal  and  copy  of 

Bailiff  of  a  Division  Court,  or  a^^ainst  any  per-  warrant  to  be 

'  ®        ^  '^    ^      .   made  before 

son  acting  by  his  order  and  in  his  aid,  for  any-  action. 
thing  done  in  obedience  to  any  warrant  under 
the  hand  of  the  Clerk  and  seal  of  the  Court, 
until  a  written  demand,  signed  by  the  person 
intending  to  bring  tlie  action,  of  the  perusal, 
and  a  copy  of  such  warrant  has  by  such  per- 
son, his  attorney  or  agent,  been  served  upon  or 
left  at  the  residence  of  such  Bailiff,  and  the 
perusal  and  copy  have  been  neglected  or  re- 
fused for  the  space  of  six  days  after  such 
demand,  (i)     C.  S.  U.  C,  c.  19,  s.  195. 

(i)  This  and  the  two  following        II.,  cap.  44,  sec.  6,  which  was  pass- 
sections  are  taken  from  the  24  Geo.        ed  in  reference  to  "  any  constable. 
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Bailiff  entitled 
to  verdict  on 
production  uf 
warrant. 


227.  (y)  In  case,  after  such  demand  and  com- 
pliance therewith  by  showing  the  warrant  to 
and  permitting  a  copy  thereof  to  be  taken  by 
the  person  demanding  the  same,  an  action  is 
brought  against  such  Bailiff  or  other  person 
who  acted  in  his  aid  for  any  such  cause  with- 
out making  the  Clerk  of  the  Court  who  signed 
or  sealed  the  warrant  a  defendant,  then  on  pro- 
ducing or  proving  such  warrant  at  the  trial,  (Jc) 


head  borough  or  other  officer. "  This 
statute  is  thought  to  be  in  force 
in  this  Province,  notwithstanding 
what  is  said  in  respect  to  it  in  BelcJi 
V.  Arnot,  9  C.  P.  74.  It  is  true 
that  in  Gray  v.  McCarty  <t-  Keays, 
22  U.  C.  E.  568,  it  was  held  that 
the  following  sections  were  only- 
intended  for  the  protection  of  bail- 
iffs, or  persons  acting  by  their  or- 
ders or  in  their  aid  ;  and  did  not 
therefore  extend  to  constables  exe- 
cuting warrants  of  attachment  is- 
sued by  a  magistrate,  nor  to  con- 
stables enforcing  a  magistrate's 
warrant  for  any  penalty  made  re- 
coverable before  him  under  the  Di- 
vision Courts  Act.  But  the  learned 
Chief  Justice  (Draper)  carefully 
guarded  himself  from  saying  that 
there  was  no  protection  in  such 
case  ;  merely  deciding  the  case  as 
presented  on  the  defence,  which 
was  a  defence  then  set  up  under 
these  sections  only.  Had  the  de- 
fendant Keays,  the  constable,  claim- 
ed the  protection  of  the  24  Geo. 
II.,  cap.  44,  or  possibly  some  other 
similar  provision,  the  judgment 
would  probably  have  been  in  his 
favour  (see  Kalar  v.  Cornvxtll  et 
al,  8  U.  C.  R.  168,  referred  to 
more  fully  in  note  {k}  to  next  sec- 
tion. 

Nor  does  the  provision  apply  in 
actions  against  a  bailiff"  where  the 
wrong  complained  of  is  the  mis- 


conduct of  such  officer  and  not 
anything  illegal  in  the  writ  itself 
or  in  the  act  of  granting  it  {Sayers 
V.  J^indlay,  12  U.  C.  R.  155  ;  OH- 
phant  V.  Leslie  et  al.,  24  U.  C.  R. 
398). 

Although  it  has  been  held  that  a 
bailiff  acting  in  obedience  to  a  war- 
rant, without  a  seal,  can  claim 
notice  of  action  [Andersony.  Grace 
et  al.,  17  U.C.R.  96),  yet  it  will  be 
observed  that  this  section  expressly 
refers  to  the  warrant  being  under 
the  hand  of  the  clerk  and  the  seal 
of  the  Court,  and  a  bailiff  could  not 
justify  under  the  following  sections 
unless  the  warrant  was  so  signed 
and  sealed. 

[j)  See  last  note. 

{k)  The  object  of  this  provision 
is  to  show  the  authority  of  the  offi- 
cer as  acting  under  legal  process 
duly  issued,  and  of  giving  such  in- 
formation as  wall  enable  parties 
complaining  of  wrongs,  to  proceed 
against  those  who  are  legally  liable. 
The  warrant  is  only  valid  if  issued 
by  one  having  authority  and  juris- 
diction, as  regards  the  subject 
matter  and  the  place  wdiere  the 
power  or  order  is  executed.  This 
is  illustrated  by  Kalar  \.  Cornwall 
et  al,  ante,  where  the  officer  acted 
in  obedience  to  a  justice's  warrant. 

The  officer  is  only  protected  un- 
der the  statute  by  proving  that  the 
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the  jury  shall  give  their  verdict  for  the  de- 
fendant, notwithstanding  any  defect  of  juris- 
diction or  other  irregularity  in  or  appearing  by 
the  warrant.  (/)     C.  S.  U.  C,  c.  19,  s.  196. 

228.  (m)  If  an    action   is    brouojht   jointly  if^'ierk  ami 

/     ^,      1  1     -r^    -...^  ,  '^  Bailiff  joint  de- 

aaainst  such  Clerk  and  Bailiff,  or  the  person  fen.iants,  Baiiiff 

*"  ^  _  ^  entitled  to  ver- 

who  acted  in  his  aid,  then  on  proof  of  the  war- ^'•^'^ ''"  proJuc 

-^  in>r  warrant,  and 

rant  the  jurv  shall  find  for  the  Bailiff  or  the  JV^at  costs  plain. 

•'       "  .  titfs  entitled  to. 

person  who  so  acted,  notwithstanding  such 
defect  or  irregularity  as  aforesaid ;  and  if  a 
verdict  is  given  against  the  Clerk,  the  plaintiff 
shall  recover  his  costs  against  him,  to  be  taxed 
by  the  proper  officer  in  such  manner  as  to  in- 
clude tlie  costs  which  the  plaintiff  is  liable  to 
pay  to  the  defendant  for  whom  a  verdict  has 
been  found.     C.  S.  U.  C,  c.  19,  s.  197. 


person  issuing  the  warrant  is  re- 
sponsible. In  the  above  case,  which 
was  an  action  against  a  constable 
and  two  magistrates,  Robinsox, 
C.  J.,  in  concluding  the  judgment 
of  the  Court,  said :  ' '  The  constable 
should  always  take  care  to  preserve 
liis  warrant  that  he  may  hav^e  it  in 
his  power  to  produce  it  at  the  trial, 
and  then  throw  the  burden  on  the 
right  shoulders.  *  *  The  constable 
can  claim  an  acquittal  upon  show- 
ing that  he  acted  in  obedience  to  a 
justice's  warrant  ;  and  in  order  to 
make  that  out, he  must  produce  and 
prove  such  warrant  at  the  trial ; 
the  Act  says  so  in  express  terms." 
The  section  before  us  is  to  the  same 
efifect.  The  failure  to  prove  a  war- 
rant amounts  to  a  failure  to  prove 
that  the  officer  was  acting  in  per- 
formance of  a  public  duty  (see  judg- 
ment of  Draper,  C.  J.,  in  Beldi  v. 
Arnot,9C.  P.  7.3). 

It  will  be  seen  by  the  first  part 
of  this  section  that  the  officer  is 


bound  to  show  the  warrant  and 
permit  a  copy  of  it  to  be  taken 
when  demanded,  and  the  fact  of 
his  having  lodged  the  warrant  with 
the  gaoler  would  not  excuse  him. 
He  could  still  procure  a  copy  (see 
judgment  of  Hagarty,  C.  J.,  in 
Arnott  v.  Bradly,  23  C.  P.  6).  If 
the  person  accept  a  copy  and  make 
no  further  demand  for  a  perusal  of 
the  original,  he  may  be  held  to 
have  waived  it  {Atkins  v.  Kilhf/,  11 
A.  &  E.  777).  If  neither  copy  nor 
perusal  are  given,  the  officer  stands 
in  no  better  position  than  the  ma- 
gistrate (^rno^^  v.  Bradly,  siijrt'a). 

Constables  acting  under  any  Divi- 
sion Court  warrant  which  may  be 
directed  to  them,  or  acting  in  aid 
of  a  bailiff,  come  within  the  pro- 
tection of  these  clauses. 

(1)  That  is,  if  in  fact  there  m  jur- 
isdiction, although  is  is  not  pro- 
perly stated. 

(m)  See  note  (i)  to  section  226. 
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^lelT'^enerTr^        229-  In  any  such  action  the  defendant  may 
issue.  plead  the  general  issue,  and  give  the  special 

matter   in   evidence    at   any  trial   to   be  had 
thereon,  (n)     C.  S.  U.  C,  c.  19,  s.  198. 

GENERAL   PROVISIONS   WITH    REGARD   TO   ACTIONS- 
FOR  THINGS   DONE   UNDER   THIS   ACT.    (o) 

bi'deemeTun-        230.  No   Icvy  or   distress  for   any  sum  of 
Srng'r''''"'  money  to  be  levied  by  virtue  of  this  Act  shall 
Sn  of'de^ect  ^®  deemed  unlawful,  or  the  person  making  the 
in  proceedings,    ^q^^j^q  \yQ  deemed  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  information,  sum- 
mons,  conviction,   warrant,    precept   or   other 
proceeding  relating  thereto,  nor  shall  the  person 
distraining  be  deemed   a   trespasser   from  the 


(w)  See  notes  (w)  and  {x)  to  sec- 
tion 232. 

(o)  It  may  be  stated  as  a  general 
principle,  that  clerks  and  bailiffs 
acting  in  a  ministerial  capacity, 
and  in  the  performance  of  a  duty, 
are  not  liable  for  anything  done  by 
them  in  the  performance  of  such 
duty  (see  Graham  v.  Smart,  18  U. 
C.  R.  486). 

The  object  and  effect  of  this  sec- 
tion is  to  rendf^r  a  warrant  issuing 
out  of  the  Division  Court  a  protec- 
tion to  the  officer  or  person  assist- 
ing him  in  the  execution  of  it, 
although  there  may  have  been  ir- 
regularity in  the  previous  proceed- 
ings. If,  however,  the  person 
against  whom  the  process  has  is- 
sued has  suffered  injur}?^  by  such 
irregularity,  his  remedy  is  still 
preserved  against  the  author  of  the 
injury  in  an  action  for  the  special 
damage.  For  example,  if  the  clerk 
makes  out  process  against  the 
wrong  person,  the  bailiff  or  per- 
son acting  under  him  would  be 
protected,  and  the  clerk  would  be 


liable  to  an  action  at  the  suit  of  the 
person  aggrieved  by  such  irregu- 
larity for  the  special  damage  ;  be- 
cause the  executive  officer  carrying 
out  the  process  of  a  Court  cannot 
be  supposed  to  go  behind  the  pro- 
cess in  order  to  ascertain  if  the  pro- 
ceedings upon  which  it  is  founded 
are  regular. 

On  the  other  hand,  if  the  officer 
has  no  warrant,  signed  and  sealed, 
or  has  acted  beyond  the  authority 
of  the  warrant,  he  is  liable  for  the 
excess,  and  no  demand  of  a  copy  of 
the  warrant  under  section  226  is 
necessary.  For  instance,  if  he  take, 
or  distrain,  or  levy  ou  the  wrong 
person's  goods,,  or  if  the  warrant 
direct  him  to  take  the  goods  of  A. 
and  he  take  the  goods  of  B.,  or 
executes  the  warrant  beyond  the 
limits  prescribed  by  law,  he  is  not 
within  the  protection  of  this  sec- 
tion (see  Peppercorn  v.  Ho/man,  9 
M.  &  W.  618  ;  Barons  v.  Luscombe, 
3  A.  &  E.  589  ;  Hoije  v.  Bush,  1 
Man.  &  Gr.  789 ;  Crazier  v.  Gundey, 
6  B.  &  C.  232 ;  Kay  v.  Grover,  1 
Bing.  312).. 
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befjinninji  (  p)  on   account  of  any  irregularity  Not  to  be  tres- 

°  o    VX-/  J  o  J  ]iajisenab  initio. 

afterwards  committed  by  him  ;  but  the  person 
aggrieved  by  such  irregularity  may  recover  full 
satisfaction  for  the  special  damage.  C.  S.  U.  C, 
c.  19,  S.192. 

231.  Any  action  or  prosecution  ai^ainst  any  Limitations  of 

•^  ^  o  J  actions  for 

person  for  anvthinfj  done  in  pursuance  of  this  ♦-hin^  done 

^  ^  o  r  under  this  Act. 

Act  (q)  shall  be  commenced  within  six  months 


{p)  Trespass  ab  initio,  or,  from 
the  beginning,  occurs  in  this  way  : 
When  one  who  has  authority  by 
law  for  doing  an  act,  but  instead 
of  acting  lawfully  under  that  au- 
thority abuses  it,  such  abuse  turns 
the  act  into  trespass,  and  the  per- 
son becomes  a  trespasser  ab  initio, 
and  this  even  though  his  conduct 
may  have  been  lawful  in  the  first 
place.  The  effect  of  this  section  is, 
therefore,  that  a  person  so  acting 
as  to  come  within  this  definition, 
though  liable  for  any  special  dam- 
age, would  not  be  liable  for  acts 
originally  justifiable. 

{q)  In  order  to  entitle  a  party  to 
the  protection  afforded  by  this  sec- 
tion, it  is  not  necessary  that  the 
thing  done  should  be  authorized 
by  the  Act  ;  but  it  is  sufficient  if 
he  had  reasonable  grounds  for  be- 
lieving that  he  was  acting  in  pur- 
suance of  the  statute,  and  that  he 
did  the  act  complained  of  bond  fide 
in  pursuance  of  such  belief.  Mere 
bona  fidcfi,  however,  is  not  suffi- 
cient :  the  act  must  be  of  such  a 
nature  that  he  may  reasonably  have 
supposed  that  the  Act  gave  him 
authority  to  do  it  (see  Cann  v.  Clip- 
perton,  10  A.  &  E.  582  ;  Lidstcr  v. 
Borrow,  9  A.  k  E.  654  ;  Cook  v. 
Leonard,  6  B.  «&  C.  355,  356). 

A  thing  is  done  "  in  pursuance 
of  the  Act "  when  the  person  who 
does  it  is  acting  honestly  and  bond 
fide,  either  under  the  powers  which 
the  statute  gives  or  in  discharge  of 


the  duty  which  it  imposes,  reason- 
ably supposing  that  he  has  authori- 
ty,  though  he  may  erroneously  ex- 
ceed the  powers  so  given  to  him, 
yet  if  he  acts  bond  fi^le  in  order  to 
execute  such  powers  or  discharge 
such  duties,  he  is  to  be  considered 
as  acting  "in  pursuance  of  the 
Act,"  ami  entitled  to  the  protec- 
tion conferred  on  persons  whilst  so 
acting  (see  10  U.  C.  L.  J.  150). 

The  protection  aSorded  by  these 
sections  does  not  apply  to  the 
defendant  in  an  action  brought 
against  liim  for  trespass  in  seizing 
the  goods  of  A.  on  an  execution 
against  B.,  either  as  to  venue  or 
to  notice  of  action  {Dollery  v. 
Whaleij,  12  C.  P.  105  ;  8  U.  C.  L. 
J.  239),  nor  to  a  defendant  in  an 
action  for  maliciously  suing  out  an 
attachment  {Palk  v.  Kenney,  11 
U.  C.  R.  350). 

But  it  does  apply  when  a  bailiff 
and  his  sureties  are  sued  under  the 
statutory  covenant  for  an  exces- 
sive levy  by  the  former,  and  a  sacri- 
rice  of  the  plaintifTs  goods  ;  and 
the  bailiff  may  raise  the  «lefence 
both  of  want  of  notice  and  that 
the  action  was  not  brought  within 
six  months,  under  a  plea  of  not 
guilty  by  statute  (Pearson  v. 
HuMan  et  al.,  15  C.  P.  79;  1  I^ 
C.  G.  26)  ;  and  the  protection  also 
applies  if  the  bailift'  seized  goods 
under  a  bona  fide  belief  that  they 
belonged  to  tlie  debtor  (I'arlon  v^ 
Williams,  2  B.  &  A.  330). 
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after  the  fact  was  committed,  and  shall  be  lai  d 
and  tried  in  the  County  where  the  fact  was 


Bailiffs  are  entitled  to  notice  if 
they  believe  they  are  acting  in 
the  discharge  of  their  duty,  even 
though  the  warrant  under  which 
they  act  be  not  under  seal  {Ander- 
son V.  Grace  et  al,  17  U.C.R.  96)  ; 
and  it  does  not  deprive  them  of 
this  right  that  they  are  indemni- 
fied and  directed  to  sell  by  the 
execution  creditor  {Lough  v.  Cole- 
man et  al,  29  U.  C.  R.  367  ;  White 
V.  Morris,  11  C.  B.  1015). 

A  bailiflf  is  not  entitled  to  notice 
in  an  action  brought  against  him 
for  money  had  and  received  to 
recover  the  excess  levied  by  him 
under  an  execution,  but  which  he 
has  failed  to  return  to  the  plain tiflf, 
as  he  is  not  acting  "in  pursuance 
of  the  Act,"  the  charge  being  an 
omission  not  a  concurrence  in  a 
positive  tort  [Dale  v.  Cool,  6  C.  P. 
544). 

The  principle  laid  down  in  the 
last  case  would,  however,  seem  to 
be  upset  by  the  more  recent  case 
of  Ross  V,  McLaij,  40  U.  C.  R.  87, 
which  was  an  action  against  a 
registrar  under  31  Vict.,  cap.  20. 

The  plaint  iff  declared  for  money 
had  and  received  by  the  defend- 
;ant  to  plaintiff's  use,  and  the  de- 
fendant pleaded  thereto,  1st,  That 
no  notice  in  writing  was  delivered 
to  him  previously  to  the  commence- 
ment of  the  action,  jjursuant  to 
the  statutes  in  that  behalf;  and 
2ndly  that  the  defendant  was  not 
indebted  to  the  plaintiff  except- 
ing for  fees  as  registrar,  which 
might  have  been  erroneously  ex- 
acted and  taken  by  him  as  regis- 
trar, and  in  his  capacity  and  office 
as  such,  but  that  no  notice  in  writ- 
ing was  delivered  to  the  defendant 
of  the  commencing  of  the  action 
one  month  before  such  was  com- 
menced, pursuant  to  the  statutes. 


Plaintiff  demurred,  because  he 
contended  that  the  defendant  was 
not  entitled  to  such  notice  of  action 
where  he  was  seeking  to  recover 
extortionate  or  excessive  charges 
or  fees,  or  for  money  had  and  re- 
ceived by  him  as  fees  of  office  over 
and  above  the  amount  allowed  by 
law.  The  Court,  however,  gave 
judgment  for  the  defendant,  hold- 
ing that  the  notice  of  action  was 
necessary  to  have  been  given  to  the 
defendant  as  a  public  officer. 

It  may,  however,  still  be  ques- 
tionable whether  a  notice  is  ne- 
cessary to  be  given  in  an  action 
brought  by  a  plaintiff  complaining 
of  the  entire  omission  of  a  duty  by 
an  officer  {Harrison  v.  Brega,  20 
U.  C.  R.  324),  there  being  no  re- 
ference to  an  omission  of  duty  in 
the  statute  as  there  was  in  the 
charter  referred  to  in  the  case  of 
Kent  V.  Great  Western  E.  W.  C, 
hereinafter  alluded  to,  but  to  acts 
do7ie  and  committed,  i.e.,  "Fulfil- 
ling any  public  duty,  for  anything 
by  him  done  in  the  performance  of 
such  public  duty"'  (Rev.  Stat.,  cap. 
73,  sec.  1). 

In  McDougall  v.  Peterson,  40 
U.  C.  R.  95,  the  defendant  was  a 
clerk  of  a  Court  of  Record  and  the 
depository  of  certain  promissory 
notes  which  came  to  his  hands  in 
that  capacity  on  a  criminal  trial. 
The  plaintiff  demanded  them,  but 
the  defendant  refused  to  give  them 
up,  there  being  no  Judge's  order 
for  their  delivery  to  the  plairtiff. 
The  plaintiff  insisted  that  no  notice 
of  action  was  necessary,  because  the 
notes  had  been  demanded  in  open 
Court  in  the  presence  of  the  Judge, 
and  the  defendant  then  refused  to 
give  them  up  for  reasons  which  he 
thought  sufficient.  It  was  held 
that  a  notice  of  action  was  necea- 
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committed,  and  notice  in  writing  of  such  ac- 
tion and  of  the  cause  thereof  (r)  shall  be  given 


sary,  inasmuch  as  the  defendant 
was  fulfilling  a  public  duty,  and 
this  was  an  act  done  in  the  per- 
formance of  such  duty  within  the 
words  and  intent  of  the  statute. 

The  distinction  in  this  respect 
seems  to  be  as  stated  by  E  ichards, 
C.  J.,  in  Moran  v.  Palmer,  13  C.  P. 
528,  that"  when  what  is  complain- 
ed of  is  a  negligent  omission  to  do 
what  the  defendant  was  called  upon 
to  do  in  the  ilischarge  of  the  duty 
of  his  otiice,  then  no  notice  of 
action  would  be  required  ;  but 
where  the  party  neglects  to  do  an 
act,  and  in  that  way  carrying  out 
the  law  according  to  his  erroneous 
idea  of  his  duty,  then  he  is  entitled 
to  notice  of  action. " 

In  many  of  the  previous  cases  a 
distinction  was  made  as  regards 
public  otficers  claiming  the  benefit 
of  similar  statutes  between  mere 
nonfeasance  and  malfeasance.  The 
line  is  a  difficult  one  to  draw  ;  the 
consequence  is,  that  the  cases  are 
not  entirely  consistent,  and  hardly 
distinguishable. 

Kent  V.  Great  Wesferyi  Railivay 
Co.,  3  C.  B.  714,  was  a  case  where 
the  defendants  had,  contrary  to  the 
provisions  of  their  charter,  made 
excessive  charges  for  the  carriage 
of  goods,  and  claimed  and  received 
the  amount  from  the  j)laintiff.  It 
was  held  in  an  action  for  money  had 
and  received,  brought  to  recover 
back  the  sum  so  extorted,  that 
the  Company  were  entitled  to  a 
notice  of  action,  because  by  the 
charter  it  was  enacted  that  no  ac- 
tion should  be  brouglit  for  anything 
done  or  omitted  to  be  done  in  pur- 
suance of  the  Act  or  in  the  execu- 
tion of  the  powers  or  authorities 
given  thereby  unless  twenty  days' 
previous  notice  should  be  given. 
The  ease  of  Ross  v.  McLai/,  above 
referred  to,  gives  various  decisions 


to  the  like  eflfect  which  bear  on  this 
section. 

The  reference  in  the  next  sec- 
tion to  the  Act  to  protect  Justices 
of  the  Peace  and  other  Otficers  from 
Vexatious  Actions  (Rev.  JStat.,  c. 
73),  creates  a  difficulty  as  to  whe- 
ther the  provisions  of  the  ktter 
statute  are  applicable  to  notices  of 
action  under  this  section  so  as  to 
render  it  necessary  to  state  certain 
facts  in  the  notice  which  are  re- 
quired by  that  Act.  It  would 
seem,  however,  from  the  language 
of  Dkaper,  C.  J.,  in  McPhatter  et 
al.  V.  Ledie  et  al,  23  V.  C.  R.  573, 
that  a  notice  of  action  to  a  Division 
Court  clerk  is  sufficient  if  it  com- 
ply with  this  section.  He  says: 
"The  Con.  8tat.  U.  C,  cap.  19, 
sees.  193,  194  (Rev.  Stat.,  cap.  73), 
provide  expressly  for  notice  and 
limitation  of  action  for  anything 
done  under  that  Act ;  and  though 
the  enactments  of  14  and  15  Vict, 
are  re-enacted  by  Con.  Stat.  U.C., 
cap.  12(j,  it  appears  to  nie  we  can- 
not hold  that  the  latter  chapter 
was  intended  to  overrule  or  vary 
the  provisions  of  chapter  19  (sec. 
231  and  232  of  present  Act)  of  the 
same  statute,  but  that  they  were 
establishing  rules  for  distinct  cases. 
I  think,  therefore,  that  the  clerk 
in  this  case  having  been  served 
with  a  notice  of  action  such  as  the 
Division  Court  Act  requires,  can- 
not successfully  object  to  the  want 
of  additional  formalities  which  chap- 
ter 126  lequires." 

(r)  The  notice  must  be  "of  such 
action. "  It  must  therefore  distinct- 
ly state  that  an  action  will  be 
brought  {Mason  v.  The  Birkenhrnd 
Imj}i-ovcment  Commissioners,  6  H. 
&  N.  72).  It  has  been  decided  at 
Nisi  Prius  that  a  notice  stating  that 
the  action  will  be  brought  in  a  par- 
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[Sec.  232. 


Defendant  maj- 
tender  amends 
and  plead  the 
general  i8sue,&c. 


to  the  defendant  one  month  at  least  before  the 
commencement  of  the  action,  (s)  C.  S.  U.  C, 
c.  19,  s.  193. 

232.  If  tender  {t)  of  sufficient  amends  is 
made  before  action  brought,  or  if  the  defend- 
ant, after  action  brought,  pays  a  sufficient  sum 
of  money  into  Court  with  costs,  the  plaintiff 


ticular  Court  will  not  suffice  if  it 
be  brought  in  another  Court  [Es- 
stoh  V.  Wright,  17  L.  T.  Rep.  260). 
This  case  was  followed  in  Ste- 
phens \.  Stapleton,  40  U.  C.  R.  353, 
where  it  was  held  that  Con.  Stat. 
'U.  C,  cap.  126,  was  inapplicable 
to  the  case  of  a  Division  Court  bail- 
iff" acting  under  an  execution,  the 
above  sections  of  the  Division  Court 
Act  having  "  made  special  pro- 
vision of  the  most  ample  character. " 
This  case  was  confirmed  by  Mc- 
Martin  v.  Hurlburt  et  al.,  2  App. 
Rep,  146,  so  that  the  law  on  that 
point  is  now  settled. 

In  these  two  cases  the  question 
arose  as  to  whether  it  was  neces- 
sary to  endorse  on  the  notice  of  ac- 
tion the  name  and  place  of  abode 
of  the  plaintiff",  and  it  was  held  in 
the  negative. 

But  it  is  necessary  to  state  in  the 
notice  the  time  and  place  of  the 
alleged  trespass  {Moore  x.  Gidlev, 
32  U.  C.  R.  233  ;  Breese  v.  Jerdein 
etal,  4Q.  B.  585). 

If  the  notice  volunteers  informa- 
tion which  is  incorrect,  it  will  be 
bad.  In  Buck  v.  Hunter,  20  U.  C. 
R.  436,  Robinson,  C.  J.,  says:  "If 
this  notice  had  given  no  informa- 
tion whatever  in  regard  to  the 
Court  in  which  the  action  would 
be  brought  [necessary  under  chap- 
ter 126],  there  would  be  less  diffi- 
culty in  holding  it  to  be  suflUcient, 
■though  it  is  usual  in  all  tliese  no- 
-tices  to  state  the  Court  in  which 


the  plaintiff"  intends  to  sue.  But 
here  the  plaintiff'  has  given  incor- 
rect information  on  a  point  on 
which  the  statute  does  not  ex- 
pressly require  that  he  should  have 
given  any,  and  we  cannot  say  that 
we  think  the  learned  Judge  was 
wrong  in  holding  it  bad  on  account 
of  its  tendency  to  mislead." 

(s)  The  month  here  spoken  of  is 
a  calendar  month,  and  begins  at 
midnight  of  the  day  upon  which 
the  notice  is  given,  and  ends  at 
midnight  of  the  day  with  the  cor- 
responding number  in  the  next 
month  in  the  calendar  ;  so  that,  if 
notice  be  given  on  the  first  day  of 
the  month,  the  action  may  be  com- 
menced on  the  second  day  of  the 
next  month  [Freeman  v.  Read,  4  B. 
&  S.  374).  A  clear  calendar  month 
must  intervene  between  the  notice 
given  and  the  commencement  of  the 
suit.  The  statute  is  therefore  com- 
plied witli  if  the  notice  is  served, 
for  instance,  on  the  28th  of  March, 
and  the  writ  taken  out  on  the  29th 
of  April  (Mcintosh  v.  Vansteen- 
hurrjh,  8  U.  C.  R.  248). 

A  notice  of  action  stated  a  tres- 
pass on  the  18th  of  October  and  on 
divers  other  days.  The  goods  were 
seized  on  the  18th  October,  but  re- 
turned, and  again  seized  on  the  18th 
November  and  sold.  The  notice 
was  held  sufficient  {Oliphant  v. 
■Leslie,  24  U.  C.  R.  398). 

(t)  See  note  [i)  to  section  86. 


Sec.  1232. 


TENDf:K    OF   AMENDS. 
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shall  not  recover,  (u)  and  in  any  such  action  (v) 
the  defendant  may  plead  the  general  issue,  (w) 
and  give  any  special  matter  in  evidence  under 
that  Vea.  fi)  C.  S.  U.  C,  c.  19,  s.  194.  And 
sfr  the  Act  to  protect  Justices  of  the  Peace 
and  other  Officers  from  Vexatious  Actions. 
Kev.  Stat,  c.  73. 


(li)  Tender  of  amends  iu  no  de- 
fence at  Common  Law  in  an  action 
for  a  wrong.  It  is  made  a  defence 
in  some  cases  by  particular  statutes, 
of  which  this  section  is  an  instance. 
It  may  be  made  and  the  defence 
relied  on  by  the  general  i.^-sue  by 
statute  (Bullen  &  Leake,  2nd  Ed., 
p.  i>f)o). 

This  section  applies  to  all  actions 
brought  against  any  person  for  any- 
thing done  in  pursuance  of  the  Act, 
and  permits  him  to  tender  amends 
before  action  brought,  or  to  pay  a 
sufficient  sum  of  money  into  Court 
after  action  brought,  irrespective 
of  the  cause  of  action  ;  and  the  de- 
fence may  be  relied  on  under  the 
plea  of  general  issue  by  statute.  It 
is  true  that,  under  section  108   of 
the  Common  Law  Procedure  Act, 
money  cannot  be  paid  into  Court 
by  way  of  compensation  or  amends 
in  actions  of  assault  and  battery 
or  false  imprisonment,  and   it  is 
(juite   possible  that   an  aggrieved 
party  might  in  these  forms  of  action 
claim  damages  against  a  person  for 
acts  done  in  pursuance  of  the  Divi- 
sion Courts  Act,       It  is  however 
submitted  that  sections  231  and  232, 
taken  together,  are  of  such  general 
application,  that  a  defence  of  tender 
or  payment  may  be  set  up  there- 
under'in  any  form  of  action  in  any 
Court  using  written  pleadings. 

Where  a  statute  makes  a  tender 
of  amends  a  sufHcieat  answer  to 
an  action,  it  is  not  necessary  for  the 
defendant  to  pay  the  money  into 


Court,  unless  the  statute  requires 
it,  in  addition  to  the  tender  (Jones 
V.  Goodmj,  9  M.  &  W.  736,  745). 

(i')  The  words  "  any  such  action" 
have  been  judicially  interpreted 
to  mean  any  action,  and  not  only 
an  action  in  which  a  tender  or 
payment  into  Court  has  been  made, 
and  they  are  to  be  reatl  as  a  sepa- 
rate member  of  the  section.  By 
this  construction  the  original  in- 
tention of  the  Act  (sec.  107  of  13 
&  14  Vict.,  cap.  53,  which  is  now 
divided  into  sections  231  and  232)  is 
preserved  and  is  made  reconcilable 
with  the  "Vexatious  Actions"  Act 
and  with  itself  {Pearson  v.  Ruttan 
et  al.,  15  C.  P.  79  ;  1  L.  C.  G.  26). 
{lo)  That  is,  put  in  a  general 
denial  or  statement  that  he  is  not 
guilty. 

A  bailiff  intending  to  avail  him- 
self of  the  privileges  of  this  sec- 
tion in  an  action  brought  against 
him  in  a  Division  Couit,  should,  if 
acting  on  his  own  behalf,  give  a 
notice  of  defence  under  section  92, 
taking  Form  102  (14)  as  a  guide, 
mentioning  sections  226  to  232.  If 
the  action  is  brought  in  a  County 
Court  or  one  of  the  vSuperior 
Courts,  he  will  of  course  place  his 
defence  in  the  hands  of  a  lawyer. 

(,r)  If  the  action  be  brought  in  a 
Division  Court,  the  benefits  of  this 
section  would  practically  amount 
to  nothing  ;  but  if  brought  in  any 
of  the  Superior  Courts,  where  plead- 
ings are  necessary ,  the  advantages 
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havrcfsts  where        ^^^      ^^^    ^^  ^^^^  ^^^  ^^^^'  ^^    ^^OUght  in  any 

tenlioiirr^'s^vSth-  ^^  ^^^  Mojesty's  Superior  or  other  Courts  of 
out  certificate.  Eecord  in  respect  of  any  grievances  committed 
by  any  Clerk,  Bailiff  or  officer  of  a  Division 
Court,  under  colour  or  pretence  of  the  process 
of  such  Court,  and  the  jury  upon  the  trial  lind 
no  greater  damages  for  the  plaintiff  than  ten 
dollars,  the  plaintiff  shall  not  have  costs  unless- 
the  Judge  certifies  in  Court  upon  the  back  of 
the  record,  that  the  action  was  fit  to  be  brought 
in  such  Court  of  Kecord.  C.  S.  U.  C,  c.  19,  s. 
116.     See  also  Rev.  Stat.,  c.  50,  s.  351. 

DISPOSAL  OF  FINES. 

dis"^osedTf  234.  The  moneys  arising  from  any  penalty^ 

forfeiture  or  fine  imposed  by  this  Act,  not 
directed  to  be  otherwise  applied,  shall  be  paid 
to  the  Clerk  of  the  Court  which  imposed  the 
same,  and  shall  be  paid  by  him  to  the  County 
Crown  Attorney  of  the  County,  to  be  by  him 
paid  over  to  the  Provincial  Treasurer,  and  shall 
form  part  of  the  Consolidated  Eevenue  Fund,  (z) 
C.  S.  U.  C,  c.  19,  s,  190. 

thus  given  to  the   defendant  are  vantage  of  want  of  notice  of  action 

very  considerable.  to  the  bailiff  or  to  themselves,  or 

Section  92,  which  requires  a  de-  of  any   other    defence    given    by 

fendant  to  give  notice  of  a  defence  statute  for  the  protection  of  the 

under  a  statute,  is  not  applicable  former.     But    m    a    jonit    action 

to  tlie  present  section,  inasmuch  as  against  the  bailiff  as  principal,  and 

the   former   section   requires   the  l^^s  sureties,  the  recovery  must  be 

notice  when  the  statute  relied  on  against  all  or  none— the  discharge 

is  a  bar  to  the  plaintiff's  right  to  oi  tlie  principal  involving  that  of 

recover  ;  section  232  confers  apri-  t"®  sureties. 

vilege  on  defendants,   and   is  not  (y)  This  section  is  the  same  as 

intended  to  hamper  them.  section  351  of   the  Common  Law 

It  was  doubted  in  Pearson   v.  Procedure  Act  (see  note  thereto  in 

Rnttan  et  al.,  ante,  whether  sure-  Harr.  C.  L.  P.  Act,  p.  438 \ 

ties  can  in  a  pint  action  against  (2)  See  section  52,  note  [l],  also- 

the  bailiff  and  themselves  take  ad-  sections  116,  216,  217. 
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DISPOSAL  OF  MONEYS  PAID  INTO  COURT. 

235.  All  sums  of  money  which  have  been  ^'"<^'*'"'f> 

'^  moneys  to  lie 

paid  into  Court  to  the  use  of  any  suitor  thereof,  [If/unr  crown 
and  which  have  remained  unclaimed  for  the^"«"'«>- 
period  of  six  years  after,  the  same  were  paid 
into  Court,  or  to  the  officers  thereof,  and  all 
sums  of  money,  when  this  Act  takes  effect  or 
afterwards  in  the  hands  of  the  Clerk  or  Bailiff, 
paid  into  Court,  or  to  the  officers  thereof  to  the 
use  of  any  suitor,  shall,  if  unclaimed  for  the 
period  of  six  years  after  the  same  were  so  paid, 
form  part  of  the  Consolidated  Eevenue  Fund, 
and  be  paid  over  by  the  Clerk  or  Ofhcer  holding 
the  same  to  the  County  Crown  Attorney  of  his 
County,  to  be  by  him  paid  over  to  the  Treas- 
urer of  the  Province,  and  no  person  shall  be 
entitled  to  claim  any  sum  which  has  remained 
unclaimed  lor  six  years,  {a)  C.  S.  U.  C,  c.  19, 
s.  45. 

236.  No  time  during  which  the  person  en-  claims  of  per- 

.  sons  under  (lis- 

titled  to  claim  such  sum  was  an  miant  or  of  ability  not  to 

be  prejuilicetl . 

unsound  mind,  or  out  of  the  Province,  shall  be 
taken  into  account  in  estimating  the  six  years. 
O.  S.  U.  C,  c.  19,  s.  46. 

GENERAL  RULES  AJfD  ORDERS. 

237.  The  existing  Board  of  County  Judges,  JJX',,^^  ;^i,'ief ** 
with  authority  to  make  Kules  relating  to  Di-  ^'""''»"«d. 
vision  Courts,  shall  continue  until  superseded 

or  revoked  by  the  Lieutenant-Governor;  and 

(a)    The    sureties    of    Division  (see  sections  27,  28,  29  and  notes 

Court  officers  are,   under  this  sec-  tliereto,  on  pp.  18  to  22  ante,  and 

tion,  liable  to  the  Crown  by  viitue  schedule  to  this  Act), 
of  the   covenant   by   them   given 

15 


226  THE   DIVISION    COURTS    ACT.  [Sec.  238, 

all  Eules  and  Forms  heretofore  made  relating 
to  Division  Courts  and  in  force  when  this  Act 
takes  effect  shall,  so  far  as  applicable,  remain 
in  force  until  otherwise  ordered  under  the  j)ro- 
visions  of  this  Act.  C.  S.  U.  C,  c.  19.  ss.  1,. 
62,  70. 
The  Lieutenant-     238-    Tlic   Lieutenant-Govcmor   mav   from 

Governor  mav  -^ 

appoint  five  '    time  to  time  appoint  and  authorize  five  of  the 

County  Judges  ^  ^ 

toframe rules,  Couutv  Judges,  wlio  shall  bc  stylcd  *'  The 
Board  of  County  Judges,"  (b)  to  frame  general 
rules  and  forms  concerning  the  practice  and 
proceedings  of  the  Division  Courts,  and  the 
execution  of  the  process  of  such  Courts,  with 
power  also  to  frame  rules  and  orders  in  relation 
to  the  provisions  of  this  Act,  or  of  any  future 
Act  respecting  such  Courts,  as  to  which  doubts 
have  arisen  or  may  arise,  or  as  to  which  there 
have  been  or  may  be  conflicting  decisions  in 
any  of  such  Courts,  (c)  C.  S.  U.  C,  c.  19,  s.  63  ; 
32  v.,  c.  23,  ss.  21  22 ;  27-28  V.,  c.  27,  s.  3. 

Retired  Judge        2.  Tlic  Lieutenaut-Govemor  may  appoint  any 

may  be  ap-  ,  ./       i.  x  ^ 

pointed.  retired  County  Judge  to  be  one  of  the  mem- 

bers of  this  said  Board.     40  V.,  c.  8,  s.  13. 
Rules  respecting      3    The  Said   Board  may  also  from  time  to 

Clerks  and  -^ 

taiiitfs.  time  make  rules  for  the  guidance  of  Clerks  and 

Bailiffs,  and  in  relation  to  the  duties  and  ser- 

{b)  This  Board,  appointed  under  and  promulgated  the  rules  of  April, 

32  Vict.,  cap.  23,  was  constituted  1869,  which,  however,  were  only  of 

en  24th  March,  1869,  and  consiKt-  a  temporary  character,  and  were 

ed    ot  Judge  Gowan,    of    Simcoe,  followed  by  the  rules  now  in  force, 

chairman;  Judge  Jones,  of  Brant;  which  were  promulgated   on    1st 

Judge  Hughes,   of    Elgin;  Judge  July,  1869.     Judge  Macdonald  of 

Daniell,  of  Prescott  and  Kussell  ;  Wellington  is  now  a  member  of 

and   Judge    Smith,    of    Victoria.  the  Board  in  place  of  Judge  Smithy 

immediately  after  their   appoint-  deceased, 

ment  they  commenced  their  labours  (c)  See  note  [x)  to  Rule  120. 
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vices  to  be  performed,  and  to  the  fees  to  be 
received  by  them  ;  and  may  also  substitute 
other  fees  in  lieu  of  fees  payable  to  Clerks  and 
Bailiffs  under  any  rule,  order  or  statute.  32 
v.,  c.  23,  s.  22  ;  37  V.,  c.  7,  s.  91. 

4.  The  said  Board  may  from  time  to  time  Amendment  of 
alter  or  amend  any  rules  or  orders  made  for  the 
Division  Courts,  and  may  for  any  Division 
Court  division  embracing  a  city,  or  part  of  a 
city,  establish  a  lower  tariff  of  fees  from  that 
established  for  County  Division  Courts,  (d) 
27-28  v.,  c.  21,  s.  3  ;  32  V,  c.  23,  ss.  21  &  22. 
40  v.,  c.  7,  Sched.  A.  (72). 

239.  The  Board  of  County  Judges  or  any  Board  to  certify 

,      .      ^  ,  rules  to  the  Chief 

three  of  them  shall,  under  their  hands,  certify  Justice  of  the q. 

'  'J  B.,  to  be  laid  be- 

to  the  Chief  Justice  of  the   Court  of  Queen's  f'^re  the  .Judtres, 

Bench  all  rules  and  forms  made  after  this  Act 

takes  effect,  and  the  said  Chief  Justice  shall 

submit  the  same  to  the  Judges  of  the  Superior 

Courts  of  Law,  or  to  any  four  of  them.     C.  S. 

U.  C,  c.  19,  s.  64. 

240.  The  Judges  of  the  Superior  Courts  of^»^;J^';^^Jfy;;;^ 
Law  (of  whom  the  said  Chief  Justice,  or  the'"*^"^^^"''^'"''  " 
Chief  Justice  of  the  Court  of  Common  Pleas, 

shall   be  one)    may  appprove  of,    disallow,  or 

(d)  This  was  enacted  in  view  of  have  to  keep  up  tlie  expenses  of  an 

the   fact   that    in  a  few  cases  the  office,  and  are  practically  unahle to 

emoluments   of    some   city   clerks  engage  in  any  other  business,  might 

were  very  large,  and  out  of  propor-  with  some    show   of  reason  argue 

tion  to  those  of  other  public  otfi-  that  if  the  law  allows  fees  to  be  le- 

cers.      In  most  cases,  however,  at  duced  where  the  aggregate  receipts 

present   these   large    Courts   have  are  excessive,  it  should  allow  them 

been  divided,  thus  rendering  any  to  be  increased  whore  the  liusiness 

action  under  this  section  unneces-  is  so  limited  as  scarcely  to  aflbrdf^ 

sary.     On  the  other  hand,  some  of  living, 
those  clerks  in  small  localities  who 
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[Sec.  241. 


And  have  force 
of  a  Statute. 


The  Judges  to 
transmit  copies 
to  the  Lt.-Gov- 
■emor,  &c. 


Expenses  pro- 
<vided  for. 


Practice  of  the 
Superior  Courts 
to  be  followed  ir 
unprovided 
«ases. 


amend  any  such  Rules  or  Forms.     C.  S.  U.  C, 
c.  19,  s.  65. 

241.  The  Eules  and  forms  so  approved  of 
shall  have  the  same  force  and  effect  as  if  they 
had  been  made  and  included  in  this  Act.  (e) 
C.  S.  U.  C,  c.  19,  s.  6G. 

242.  The  Judges  who  make  any  Eules  and 
Forms  approved  of  as  aforesaid,  shall  forward 
copies  thereof  to  the  Lieutenant-Governor,  and 
the  Lieutenant-Governor  shall  lay  the  same  be- 
fore the  Legislative- Assembly.  C.  S.  U.  C,  c. 
19,  s.  67. 

243.  The  Lieutenant-Governor  may  by  war- 
rant direct  the  Provincial  Treasurer  to  pay,  out 
of  the  Consolidated  Revenue  Fund,  the  con- 
tingent expenses  connected  with  the  framing, 
approval  and  printing  of  such  rules.  C.  S. 
U.  C,  c.  19,  s.  6S. 

244.  In  any  case  not  expressly  provided  for 
by  this  Act  or  by  existing  Rules,  or  by  Rules 
made  under  this  Act,  the  County  Judges  may, 
in  their  discretion,  adopt  and  apply  the  general 
principles  of  practice  in  the  Superior  Courts  of 
Common  Law  to  actions  and  proceedings  in  the 
Division  Courts.  (/)      C.  S.  U.  C,  c.  19,  s.  69. 


{e)  And  have  been  so  treated  in 
numerous  cases  where  they  have 
-come  up  for  discussion  in  connec- 
tion with  various  sections  of  the 
Act.  But  they  would  be  void  if  not 
within  the  purview  of  section  238, 
which  only  empowers  the  Judges 
Jo  make  rules  concerning  practice 
;and  proceedings,  and  to  settle 
doubts  or  conflicting  decisions  (see 
Jiul  v.  McDrmald,  26  C.  P.  162). 


(/)  This  section  is  of  no  interest 
primarily  to  any  one  but  Judges 
and  professional  men  who  may  be 
engaged  in  the  practice  of  these 
Courts,  and  to  them  it  will  in  gen- 
eral be  easily  applied  to  the  case  in 
hand.  Some  difficult  questions 
may,  however,  occasionally  arise  ; 
but  though  it  would  not  be  pos- 
sible or  desirable  here  to  suggest 
them,  it  will  not  be  out  of  place  to 
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SCHEDULE. 

{Sectio7i  27.) 

COVENANT  BY  CLERK  OR  BAILIFF,  (g) 

Know  all  men  by  these  presents,  that  we,  J.  B. ,  Clerk  (or  Bailiff, 
lis  the  case  may  he)  of  the  [  ]  Division  Court^  in  the 

County  (or  United  Counties)  of  ,  S.  S.,  of  , 

in  the  said  County  of  (Esquire),  and  P.  M. ,  of  , 

in  the  said  County  of  {Gentleman)  , 

do  hereby  jointly  and  severally  for  ourselves,  and  for  each  of  our  heirs, 
executors  and  administrators,  covenant  and  promise  that  J.  B.,  Clerk 
{or  Bailiff^  of  the  said  Division  Court  shall  duly  pay  over  to  such 
person  or  persons  entitled  to  the  same,  all  such  moneys  as  he  shall 
receive  by  virtue  of  the  said  office  of  Clerk  {or  Bailiff),  and  shall  and 
will  well  and  faithfully  do  and  perform  the  duties  imposed  upon  him  as 
such  Clerk  [or  Bailiff)  by  law,  and  shall  not  misconduct  himself  in  the 
said  office  to  the  damage  of  any  person  being  a  party  in  any  legal 
proceeding  ;  nevertheless,  it  is  hereby  declared  that  no  greater  sum 
shall  be  recovered  under  this  covenant  against  the  several  parties 
hereto  than  as  foUows,  that  is  to  say  : 

Against  the  said  J.  B.  in  the  whole,  —  dollars. 

Against  the  said  S.  S —  dollars. 

Against  the  said  P.  M —  dollars. 

In  witness  whereof,  we  have  to  these  presents  set  our  hands  and 
seals  this  day  of  ,  in  the  year  of  Our  Lord  one  thou- 

sand eight  hundred  and 
Signed,  sealed  and  delivered     ^ 

in  the  presence  of  \  C.  S.  U.  C,  c.  19,  Form  A. 

give  an  illustration  of  a  i)ractical  in  sec.  143  of  the  C.  L.  P.  Act,  and 

character  :  being  so,  the  question  at  once  arises 

There  was  a  provision  in  C.  S.  whether,  its  position  having  been 

U.  C,  cap  42,  sec.   33,  that  in  an  changed  to  a  statute  dealing  with 

action  upon  a  lost  bill  of  excliauge  tlie  practice  of  a  Superior  Court,  it 

orpromissory  note,  a  defence  based  is  now?  so  applicable.     Section  244 

on  the  ground  of  such  loss  shall  not  would   seem  here  to  step  in  and 

be  set  up,  if  a  proper  indemnity  be  save  any  needless  discussion  on  the 

given  against  the  claims   of  any  point.     Under  it  the  provision  in 

other  person  in  respect  of  the  miss-  the  C.  L.  P.  Act  would  very  pro- 

ing   document.      This    enactment  perly  be  adopted  in  Division  Courts 

was,  up  to  the  time  of  the  revision  when   occasion    might   rfjuin',  as 

of  the  statutes,  clearlv  applicable  one  of  the  general  principle3ofi)rac- 

to  Division  Courts,  and  was  often  tice  of  the  Superior  Courts  of  l^w. 

acted  upon.     It  is  now  to  be  found  (y)  See  sec.  27,  &c.,  and  notes. 
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A  limited  jurisdiction  in  replevin  was  conferred  on  Division 
Oourts  b}'-  23  Vict,  cap.  45,  now  embodied  in  the  Eevised  Statutes  of 
Ontario,  cap.  53,  which  provides  that  so  far  as  any  suit  brought  in  a 
Division  Court  is  concerned,  it  is  to  be  read  as  if  it  formed  part  of 
the  Division  Courts  Act,  It  will  therefore  be  necessary,  to  make  the 
subject  complete,  to  give  the  Act  in  extenso.  It  will  be  noticed  that 
many  of  these  provisions  are  not  strictly  applicable  to  the  proceed- 
ings of  the  Courts  that  we  are  treating  of,  but  they  will  be  found 
useful  in  framing  an  analogous  practice.  This  Act  gives  a  form  of 
writ,  bond  and  assignment  thereof,  and  capias  in  withernam.  These, 
with  the  exception  of  the  capias  in  withernam,  were  adapted  by  the 
editor  to  proceedings  in  Division  Courts,  and  appeared  in  the  first 
edition  of  this  work,  and  were  subsequently  adopted  by  the  Board  of 
Oounty  Judges,  and  appear  in  the  Schedule  of  Forms  attached  to  the 
Rules  of  1869. 


An  Act  respecting  Actions  of  Replevin, 

(Rev.  Stat.  Ont.,  cap.  53). 


Short  title,  s.  1. 

When  goods  repleviable,  ss.  2,  3. 
Replevin  in  County  Courts,  s.  4. 
Replevin  in  Division  Courts,  s.  5. 
Writ  of  Replevin  : — 

When  order  for  issue  required,  s.  6  (1). 

Discretion  of  Judge  in  such  case,  s.  7. 

When  order  may  be  granted  by  a  County  Judge,  s.  8. 

When  issued  without  order,  s.  6  (2),  (3). 

Applications  by  defendant  to  discharge,  s.  9. 

Form  of,  s.  10. 

Replevin  bond,  form,  &c.,  ss.  11,  12. 
Replevy  by  Sheriff — 

Before  service  of  writ,  s.  13. 

Not  without  order  where  writ  issued  without  order, 
s.  14. 

Where  property  concealed,  ss.  15,  16. 

Return  to  writ,  s.  17. 

Capias  in  withernam,  s.  18. 
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Service  of  writ,  ss.  19,  20. 

Proceedings  if  defendant  does  not  appear,  s.  21. 
Proceedings  if  he  appears,  s.  22. 
Venue,  s.  23. 
Pleadings,  ss.  24-27. 

Damages  and  costs  on  judgment  by  default,  ss.  28, 
29. 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  enacts  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Eeplevin  short  utie. 
Act."  («) 

WHEN  GOODS  REPLEVIABLE. 

2.  Wherever    any    oroods,   chattels,   deeds,  when  goods  mar 

J       o  '  >  >  y^  replevied. 

bonds,  debentures,  promissory  notes,  bills  of 
•exchange,  books  of  account,  papers,  writings, 
valuable  securities  or  other  personal  property  or 
effects  have  been  wrongfully  distrained  under 
-circumstances  in  which,  by  the  law  of  Eng- 
land, on  the  fifth  day  of  December,  one  thou- 
sand eight  hundred  and  fifty-nine,  (h)  replevin 

(a)  This  Act  came  into  force  at  owner  upon  security  being  given 

the  same  time  and  under  the  same  that  be  will  prosecute  his  suit  with 

proclamationas  the  Division  Courts  effect  (that  is,  show  his  right  to 

Act  (see  page  2,  note  (a),  and  page  the  possession  of  them  against  the 

2,  note  {b}  ante).  person  who  either  has  wrongfully 

Replevin  is  the  legal  process  to  distrained    or    taken    or    detains 

obtain  restoration  of  goods  wrong-  them),  and  return  them  if  a  return 

fully  taken  from  any  person  having  ^^e  adj  udged  against  him  ( Bac.  Abr. 

an  absolute  or  qualilied  property  in  "Replevin,"  A).     This  is  for  the 

them.   It  is  almost  exclusively  con-  purpose  of  trying  the  ricfht  to  take 

fined  in  practice  to  the  re-delivery  or  distrain  them,  and  to  secure  the 

of  goods  taken  by  way  of  distress  return  of  the  goods  to  the  person 

for  rent  or  for  damage  feasant,  that  ^^^^  took  or  detained  them,  in  case 

is,  damage  done,  or  where  the  goods  ^^^^  taking  or  detention  should  not 

detained  are  of  peculiar  or  special  appear  to  have  been  wrongful, 
value  to  the  owner,  when  damages  {b)  The  remedy  by  replevin  in 

may  not  compensate  for  their  loss,  this  Province  was  limited  under  the 

and  it  is  desired  to  recover  them  in  Act  of  4  Wm.  IV^.,  cap.  7,  to  eases 

specie.     They  are  replevied  to  the  of  illegal  distress  ;  but  by  the  Pro- 
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might  have  been  made,  the  person  {c)  complain- 
ing of  such  distress  as  unlawful  may  obtain  a  writ 
of  replevin  in  the  manner  prescribed  by  this 
Act ;  or  in  case  any  such  goods,  chattels,  pro- 
perty or  effects  have  been  otherwise  wrongfully 
taken  or  detained,  tlie  owner  or  other  person, 
or  corporation  capable  of  maintaining  an  action 
of  trespass  or  trover  for  personal  property,  may 
bring  an  action  of  replevin  for  the  recovery 
thereof,  (d)  and  for  the  recovery  of  the  dam- 
ages (e)  sustained  by  reason  of  such  unlawful 


vincial  Act,  15  Vict.,  cap.  64,  it 
was  extended  to  all  wrongful  dis- 
tresses, and  takings  and  detainers 
of  personal  projjert}',  where  the 
person  who  might  bring  the  action 
is  capable  of  maintaining  an  action 
of  trespass  or  trover  therefor,  in 
the  same  way  as  might  be  done 
when  the  last  mentioned  Act  took 
eflfect  (oth  December,  1859),  ac- 
cording to  the  law  of  England 
(see  judgment  of  Gwynne,  J,,  in 
Jamieson  v.  Kerr,  6  Prac.  K.  6). 

(c)  Any  party  who  has  either  an 
absolute  or  qualified  property  in 
the  goods  may  replevy  (Gilb,  Repl. 
151).  Executors  may  have  reple- 
vin of  the  goods  of  the  testator 
taken  in  his  lifetime  {lb.  156),  and 
it  may  be  against  the  party  who 
actually  took,  takes  or  detains  or 
orders  the  goods  to  be  taken  or 
detained,  and  it  may  be  against 
both  the  taker  and  him  who  orders 
the  taking  {lb.  152). 

The  action  lies  to  secure  goods 
taken  or  seized  in  execution  under 
a  distress  warrant  of  a  justice  of 
the  peace  in  a  case  where  he  has 
no  jurisdiction  {George  v.  Cham- 
bers, ll'M.  &  W.  149). 

Notice  of  action  is  not  necessary 
in  replevin  {Folger  v.  Minton,  10 


U.C.R.  423  :  Kennedy  v.  Hall,  7  C. 
P.  218  ;  Applegarth  v.  Graham,  7 
C.  P.  171 ;  Lewis  v.  Teale,  32  U. 
C.  K.  108). 

{d)  If  the  judgment  be  in  favour 
of  the  plaintiff,  he  is  entitled  to 
keep  the  goods  and  to  recover  dam- 
ages for  the  unlawful  taking  and 
detention  of  them  (see  judgment. 
Form  70,  and  next  note). 

(c)  The  damages  are  usually  con- 
fined to  the  expense  the  plaintiff 
has  been  put  to  in  giving  a  bond 
and  incidental  expenses  in  the  pre- 
liminary steps  to  initiate  tlie  pro- 
ceedings. There  could  be  no  claim 
for  other  damages,  as  the  goods 
have  been  replevied  and  remained 
in  the  hands  of  the  plaintiff,  unless 
they  received  injury  or  he  sus- 
tained loss  by  reason  of  the  seizure, 
distress  or  detention  of  them  before 
the  replevy. 

A  recovery  in  replevin  is  a  bar 
to  any  action  for  further  damages 
arising  from  the  taking  away  or 
detention  of  the  goods,  since  all 
such  damages  might  and  ought  to 
have  been  recovered  in  the  action 
of  replevin  {Gibhs  v.  Cruikshank, 
L.  R.  8  C.  P.  454  ;  42  L.  J.  C.  P.  273) . 
The  plaintiff  may  recover  as  dam- 
ages the  value  of  any  property  in 
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caption  and  detention,  or  of  such  unlawful 
detention,  in  like  manner  as  actions  are  brought 
and  maintained  by  persons  complaining  of  un- 
lawful distresses.  (/)     C.  S.  U.  C,  c.  29,  s.  1. 

3.  No  party  to  a  suit  or  proceeding,  in  any  Goods  seized  in 

•^         "  ^  '^  "^  execution  not  to 

Court,  shall  repleyy  or  take  out  of  the  custody  be  replevied  by 

.  .   .  "^  parties. 

of  the  Sheriff,  Bailiff,  or  other  officer,  any  per- 
sonal property  seized  by  him  under  process  (^) 
against  such  party  in  such  suit  or  proceed- 
ing. (A)     40  v.,  c.  7,  Sched.  A  (92). 


the  defendant's  hands  at  the  time 
of  the  issuing  the  summons  to 
which  the  plaintiff  proves  his 
right — though  not  actually  reple- 
vied (Rolston  V.  Laivson,  17  U.  C.  R. 
494 ;  Frontenacy.  Hudston,  4U.  C.  L. 
J.  211  ;  Deal  v.  Potter,  26  U.  C.  E. 
578 ;  LewisY.  Teak,  32 U.  C.  R.  108). 

(/)  This  cannot  be  joined  with 
any  other  form  of  action  (see  Rule 
41,  and  Barber  v.  A  rmstrong,  5  Prac. 
R.  153 ;  Great  Western  Eailivai/ 
Co.  V.  Chadwick,  3  U.  C.  L.  J.  29 '; 
Mungean  v.  Wheatley,  6  Ex.  88). 

See  also  note  (/)  to  sec.  12,  post. 

(g)  It  is  presumed  that  this  means 
process  legally  issued  (see  Jamleson 
V.  Kerr,  6  Prac.  R.  6). 

This  is  an  important  provision, 
which  has  got  rid  of  some  trouble- 
some questions  with  reference  to 
the  right  of  replevin  where  goods 
are  in  the  custody  of  the  bailiff  on 
an  execution  ;  and  probably  also  on 
a  warrant  of  attachment,  though 
the  section  only  speaks  of  the  cus- 
tody of  the  hailijf  SLixd  says  nothing 
of  the  clerk,  whereas  the  goods 
seized  by  a  bailiff  under  an  attach- 
ment are  to  be  delivered  into  "the 
custody  and  possession  of  the 
clerk,"  who  shall  take  the  same 
"into  his  charge  and  keeping" 
(see  sec.  199  of  the  Division  Courts 
Act,  and  next  note).     It  would  be 


reasonable,  however,  to  interpret 
the  words  "other  officer"  as  in- 
cluding the  clerk.  Where  the  bail- 
iff seizes  under  an  execution,  and 
makes  a  levy  at  the  same  time  for 
rent,  he  would  be  acLiug  under  the 
execution,  and  come  within  this 
section  (see  sec.  212,  note  (r). 

(h)  Where  the  person  is  acting 
without  authority  in  issuing  pro- 
cess, the  taking  is  simply  unlaw- 
ful, and  it  is  presumed  the  pro- 
ceeding must  be  such  a  one  as  can 
be  supported  under  the  sanction  of 
law,  or  replevin  may  be  maintained 
against  the  person  issuing  the  war- 
rant as  well  as  those  who  take  a 
more  active  part  in  the  seizure 
[Jones  V.  Johnson,  5  Ex.  862), 

If  the  seizure  is  made  for  a  duty 
to  the  Crown  as  for  customs  or  in- 
land revenue,  or  in  order  that  the 
goods  might  be  condemned  under 
the  revenue  laws,  there  can  be  no 
replevin  (Cawthorne  v.  Campbell, 
1  Anst.  212;  see  also  Milwardv. 
Cam,  2  W.  Bl.  1330,  Gilb.  Dist. 
138).  The  action  does  not  lie 
against  a  poundkeei)er  lawfully  ap- 
jjointed  unless  in  a  case  where  he 
has  been  guilty  of  a  breach  and 
violation  of  something  particularly 
directed  by  by-law  (or,  as  it  is  pre- 
sumed, where  he  detains  tlie  goods 
for  unlawful  fees,   the  lawful  fees 
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[Sbc.  4. 


County  Courts 
may  grant  writ 
where  value  of 
goods  does  not 
exceed  $200. 


REPLEVIN  IN   COUNTY   COURTS. 

4.  In  case  the  value  of  the  goods  or  other 
property  or  effects  distrained,  taken  or  de- 
tained, does  not  exceed  the  sum  of  two  hun- 
dred dollars,  and  in  case  the  title  to  land  is  not 
brought  in  question,  the  writ  may  issue  from 
the  County  Court  of  any  County  wherein  such 
goods  or  other  property  or  effects  have  been 
distrained,  taken  or  detained.  C.  S.  U.  C, 
c.  29,  s.  3. 

REPLEVIN  IN  DIVISION  COURTS. 

In  cases  under  6.    In  Case  the   Value  of  goods    or    other   pro- 

issue  from  Dm-  perty  or  effects  distrained,  taken  or  detained, 
does  not  exceed  the  sum  of  forty  dollars,  (i)  the 


being  tendered),  owing  to  which 
the  owner  of  the  things  impounded 
suffered  sorae  particular  damage 
not  recoverable  against  the  dis- 
trainor or  party  impounding  (see 
Wardeji  v.  Chisholm,  9  C.  P.  128). 
It  is  believed  that  the  principles 
elucidated  in  this  case  establish 
that  the  action  will  not  lie  against 
a  clerk  of  a  Division  Court  holding 
goods  attached,  because  "he  is  a 
public  officer  discharging  a  public 
duty,  ard  that  consists  as  much  in 
the  keeping  as  in  receiving  goods" 
( see  j  udgment  of  Lord  Mansfield  in 
Linden  v.  Hooper,  Cowp.  414).  Ke- 
pleviu  lies  against  him  who  takes 
or  him  who  commands  the  taking  ; 
buu  the  situation  of  the  clerk  is 
that  of  a  public  depository  and  not 
that  of  a  servant  to  the  distrainor. 
An  official  assignee  appointed 
under  the  Insolvent  Act  of  1875  is 
within  C.  S.  U.  C,  cap.  29,  sec.  2, 
so  that  goods  in  his  i)ossession  can- 
not be  replevied  [Barclay  v.  Sutton, 
7  Prac.  E.  14) ;  but  goods  are  reple- 
viable  out  of  the  hands  of  a  guar- 


dian in  insolvency  [Jamieson  v. 
Kerr,  6  Prac.  E.  6).  The  question 
as  to  liow  far  goods  seized  under  an 
execution  or  attachment  are  pro- 
tected from  this  remedy  is  discussed 
in  same  case. 

(^)  This  section  is  in  eflFect  the 
same  as  section  56  of  the  Division 
Courts  Act. 

It  is  remarkable  that  the  framers 
of  the  Act  do  not  seem  to  have  con- 
sidered it  necessary  to  declare  the 
same  restriction  upon  the  Division 
Courts,  as  by  the  previous  section 
is  placed  upon  the  County  Courts, 
which  have  a  higher  jurisdiction, 
by  withholding  cases  in  which  the 
title  to  land  may  be  brought  in 
question. 

But  this  Act  and  the  Division 
Courts  Act  must  be  read,  under  sub- 
sec.  2  of  sec.  5,  for  purposes  of  a  suit 
in  the  Division  Court,  as  if  they 
formed  one  Act ;  and  the  53rd  sec- 
tion of  the  Division  Courts  Act  has 
the  same  effect  as  if  the  words  used 
in  section  4  were  embodied  here  (see 


Sec.  5. 
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writ  may  issue  from  the  Division  Court  for  the 
Division  within  which  the  defendant  or  one  of 
the  defendants  resides  or  carries  on  business,  (ii) 
or  where  the  goods  or  other  property  or  effects 
have  been  distrained,  taken  or  detained.  23  V., 
o.  45,  s.  6. 

2.  The  matter  shall  then  be  disposed  of  with-  Procedure  in 

DivisionCourt. 

out  formal  pleadings,  (J)  and  the  powers  of  the 
Courts  and  officers,  and  the  proceedings  gene- 


note  (o)  to  section  53,  Division 
Courts  Act,  page  41,  ante). 

As  section  61  of  the  Division 
Courts  Act  limits  the  right  to  cer- 
tiorari to  a  cause  from  the  Divi- 
sion Court  to  a  Superior  Court,  and 
as  there  is  no  debi,  and  in  general 
only  nominal  damages,  it  is  ques- 
tionable how  far  it  aflfects  a  suit  in 
replevin  (see  Meyers  v.  Baker,  26  U. 
C.  R.  16).  Where  it  was  shown 
clearly  that  a  plaintiff  in  replevin 
had  reason  to  believe  that  the  title 
to  land  would  be  brought  in  ques- 
tion by  the  defendant,  a  certiorari 
was  granted  (Heaion  v.  Cornwall, 
4  Prac.  R.  148). 

If  the  plaintifl"  does  not  proceed 
with  the  action  on  the  ground  that 
the  Court  has  no  jui-isdiction  on 
account  of  title  to  land  coming  in 
question,  &c.,  his  bond  would  not 
be  forfeited;  but  in  such  case,  if  the 
damages  claimed  amount  to  $40, 
he  should  remove  the  cause  into  a 
Superior  Court  by  certiorari  (see 
section  64  of  Division  Courts  Act). 
The  defendant  has  also  such  right 
of  removal  (see  Bovmi  v.  Evan^,  3 
Ex.  111).  But  if  he  acquiesces  in 
the  trial  proceeding,  he  would  lose 
his  right  to  prohibition  (see  Yates 
V.  Palmer,  6  D.  &  L.  283 ;  Staus- 
feXd  V.  Hellawell,  7  Ex.  373  ;  and 
chapter  on  Prohibition,  post). 

(ii)  See  section  62,  and  notes  (o) 
and  ip). 


ij)  The  course  of  practice  at  the 
hearing  is  to  be  the  same  as  in 
ordinary  cases,  and  according  to 
section  109  of  the  Division  Courts 
Act  (if  that  section  is  applicable 
to  these  actions,  and  it  is  thought 
it  is),  trial  by  jury  may  be  had 
at  the  instance  of  either  party, 
provided  the  value  of  the  goods, 
&c.,  described  in  the  summons, 
or  the  damages  claimed  for  their 
detention,  exceed  in  value  #10  ; 
or  if  that  alleged  value  be  under 
§10,  the  defendant  may  require  a 
jury,  in  case  his  claim  against  the 
plaintiff,  for  which  he  seized  or  de- 
tained the  goods,  exceeds  $10.  The 
reason  for  this  suggestion  is  found- 
ed upon  the  peculiar  nature  of  the 
action  itself  and  its  results.  It  is  a 
remedy  for  a  tort  ;  and  as  said  by 
Mr.  Mayne  in  his  Treatise  on  Dam- 
ages, "an  anomalous  one  in  this 
respect,  that  both  the  plaintiff  and 
defendant  are  actors  in  the  suit  ; 
in  fact,  it  consists  of  two  cross 
actions,  in  which  one  party  claims 
damages  for  having  his  goods  seiz- 
ed, while  the  other  party  claims 
satisfactiim  for  some  demand  out 
of  which  the  seizure  arose.  One 
result  of  this  peculiarity  is,  that 
either  party  may  obtain  damages. 
Should  a  verdict  be  obtained  for 
the  plaintiff,  the  jury  assess  the 
damages  as  in  an  ordinary  action 
of  trespass.  Unless  8{)ecial  damage 
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rally  in  tlie  suit,  shall  be,  as  nearly  as  may  be, 
the  same  as  in  other  cases  which  are  within  the 
jurisdiction  of  Division  Courts;  and  this  Act 
shall,  so  far  as  any  such  suit  is  concerned,  be 
Rev.  Stat.  c.  47.  read  as  if  it  formed  part  of  "The  Division 
Courts  Act."     23  V.,  c.  45,  s.  7. 


When  order  for 
writ  required. 


See  Form  IS. 


PROCEDURE. 

6.  No  writ  of  replevin  {k)  shall  issue  out  of 
either  of  the  Superior  Courts  of  Law  or  any 
County  Court,  (/) 

1.  Unless  an  order  (m)  is  granted  for  the  writ 
on  an  affidavit  {n)  by  the  person  claiming  the 
property,  or  some  other  person  (o)  showing 
to  the  satisfaction  of  the  Court,  or  Judge,  the 
facts  of  the  wrongful  taking  or  detention  which 


is  laid,  theyare  generally  only  costs 
of  the  rei)levin  bond  *  *  * 
they  now  depend  on  the  amount 
distrained  for.  These  are  all  he  is 
in  fairness  entitled  to,  as  he  has 
already  had  given  back  to  him  pos- 
session of  the  goods  distrained, " 

(k)  Rule  13  combines  the  writ  of 
replevin,  i.e.,  the  mandatory  writ 
to  the  ofl&cer,  with  a  summons  to 
the  defendant,  and  it  is  called  a 
"summons  in  replevin"  (see  Form 
24). 

{I)  This  is  to  be  read  as  if  "or 
Division  Court  "  were  added  here 
(see  sub-section  2  of  section  5). 

As  to  the  Court  in  which  the 
action  is  to  be  brought,  see  section 
5,  ante. 

(m)  This  order  is  usually  in  the 
form  of  a  fiat  endorsed  on  the  affi- 
davit ordering  a  writ  to  be  issued 
out  of  a  given  Court  to  replevy  the 
goods  mentioned  in  the  affidavit, 
being  of  the  value  of  $     ,  or  if  the 


Judge  thinks  that  a  ^)rma  facie 
case  is  only  made  out  as  to  part,  he 
should  so  state  it  (see  note  [o). 

(?i)  The  afiidavit  should  be  as  in 
Form  13. 

(o)  This  affidavit  may  be  made 
by  any  person  or  by  any  number 
of  persons  ;  not  necessarily,  as  in 
sub-sec,  2,  by  the  plaintiff,  his  ser- 
vant or  agent.  In  the  case  where 
an  order  is  applied  for,  the  Judge 
has  to  be  satisfied  that  a  writ 
should  be  granted  ;  but  where  it 
is  sought  to  issue  the  writ  without 
an  order  (sub-sec.  2),  the  legisla- 
ture has  thought  it  expedient  that 
the  plaintiflf,  his  servant  or  agent, 
who  would  be  the  persons  presum- 
ably conversant  with  the  facts  of 
the  case,  should  make  the  affida- 
vit. The  affidavit  must  be  suffi- 
ciently explicit  to  enable  thebailifi" 
to  identify  the  property,  or  the 
writ  may  be  set  aside  (see  Jones 
V,  Cook,  2  Prac.  R.  d9Q). 


ail 
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is  complained  of,  as  well  as  tlie  value  and  de- 
scription of  the  property,  (p)  and  that  the  person 
claiming  it  is  the  owner  thereof,  or  is  lawfully- 
entitled  to  the  possession  thereof  (q)  (as  the 
case  may  be) ;  23  V.,  c.  45,  s.  1. 

2.  Or  unless  the  pei-son  claiming  the  pro- without  an 
perty,  his  servant  or  agent,  (?-)  makes  an  afti- 
davit  (s)  which  shall  be  entitled  and  filed  in  the 
Court  out  of  which  the  writ  is  to  issue,  stating, 

(a)  That  the  person  claiming  the  propertv  is  Affidavit  to 

,  ,  r>  1  1       .   ^         /.  f.  .',        obtain  writ 

the  owner  thereof,  or  that  he  is  lawfully  entitled  without 
to  the  possession  thereof  (describing  the  pro- 
perty in  the  affidavit)  ; 

(b)  The  value  thereof  to  the  best  of  his 
belief; 

(c)  That  the  property  was  wrongfully  taken 
out  of  the  possession  of  the  claimant,  or  was 
fraudulently  got  out  of  his  possession,  within 
two  calendar  months  next  before  the  making  of 
the  affidavit ; 

(v)  As  the  Judge  has  only  be-  Prac.  R.    263,    the  deponent   not 

fore  him  the  ex  jmrte  statement  of  being  the  plaintiff,  did  not  describe 

the  plaintiflF,  it  nearly  always  hap-  liiniself  as  his  servant  or  agent,  but 

pens  that  the  order  is  made  in  the  used  the  words  "  now   acting  for 

terms  of  the  affidavit  ;  but  this  is  the  said"  (the  plaintiff).     Robin- 

a  matter   of   discretion   with   the  son,  0.   J.,  held  that   this  alone 

Judge,   and  he   would  limit  it  as  would  have  been  insufficient,  but 

occasion  required,  or  only  grant  a  as  the  affidavit  went  on  to  state 

summons  to  show  cause  why  a  writ  particularly  the  position  and  quan- 

should  not  issue  pursuant  to  sec-  tity  of  the  timber  replevied,  and 

tion  7.  other  facts  from  which  the  agency 

(7)  That  is,  as   having  general  ^^ng^\  be  inferred,  he  refused  to 

or  a  special  property  or  lien  in  the  ^^*  aside  the  writ, 

goods  (see  note  (c)  to  section  2).  (.s)  The  affidavit  must  besufficieut 

(r)   But  if  the  fact  of  the  depon-  to  enable  the  defendant  by  it  to 

ent  being  the  agent  can  be  gathered  identify    the    property    {Jones    v. 

from  the  affidavit,  it  may  be  suffi-  Cook,  2  Prac.  R.  y%'). 

cient,  although   he   is  not  so  de-  A  form  of  affidavit  is  given  in 

scribed.     In  Arnolds.  Hamilton,  1  Form  14. 
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(d)  That  the  deponent  is  advised  and  be- 
lieves that  the  claimant  is  entitled  to  an  order 
for  the  writ ; 

(e)  And  that  there  is  good  reason  to  appre- 
hend that  unless  the  writ  is  issued  without 
waiting  for  an  order,  the  delay  would  mate- 
rially prejudice  the  just  rights  of  the  claimant 
in  respect  of  the  property.  C.  S.  U.  C,  c.  29,  s. 
4;  23  v.,  c.  45,  s.  1  (2). 

SoXorSrif     ^-  ^^  ^^^  ^^^®  ^^^^  property  was  distrained 

SitrSSr'  ^^^  ^^^^  0^  damage  feasant),  {t)  unless  the  person 

fSiS.'^*'"^^^  claiming  the   property,  his   servant  or  agent, 

makes  an  affidavit  (which  shall  be  entitled  and 

filed  in  the  Court  from  which  the  writ  is  to 

issue),  stating, 

(a)  That  the  person  claiming  the  property  is 
the  owner  thereof,  or  that  he  is  lawfully  en- 
titled to  the  possession'  thereof  (describing  the 
property  in  the  affidavit) ; 

(b)  The  value  thereof  to  the  best  of  his 
belief ; 

(c)  That  the  property  was  taken  under  colour 
of  a  distress  for  rent  or  damage  feasant,  and  in 
such  case  the  writ  shall  state  that  the  defend- 
ant has.  taken  and  unjustly  detains  the  pro- 
perty, under  colour  of  a  distress  for  rent  or 
damage  feasant  (as  the  case  may  be).  C.  S.  U.  C, 
c.  29,  s.  4  ;  23  V.,  c.  45,  s.  1  (3). 

(t)  A  distress  of  cattle  damage  Rule   43   carries   into   Division 

feasant  is  a  seizure  of  cattle  found  Court  practice,  in   replevin  cases, 

doing  damage  on  the  owner' sland.  the  provisions  of  21  Hen.  VIII. ,  cap. 

It  is  different  from  an  ordinary  dis-  19,  as  to  distres&iov damaye/easant, 

tress,  in  that  it  maybe  made  by  and  givesdirections  as  to  the  nature 

night  as  well  as  by  day,  lest  the  of  the  judgment, 
cattle  should  escape. 
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7.  Where  au  application  for  an  order  is  made,  Discretionary 

power  of  the 

tlie  Court  or  Judf]re  may  proceed  on  the  ex  parte  ^^^t  or  jud^e 

"  .       .  ^  when  an  apjihca- 

application  of  the  plaintiff,  or  may  grant  a  rule  f»""  ^  *"  '""'^''''" 
or  order  on  the  defendant  to  show  cause  why 
the  writ  should  not  issue ;  and  may,  on  the  ex 
parte  application,  or  on  the  return  of  the  rule 
or  order  to  show  cause,  grant  or  refuse  the  see  Form  11?. 
writ,  or  direct  the  Sheriff  (u)  to  take  a  bond  (v) 
in  less  or  more  than  treble  the  value  of  the  pro- 
perty, (w)  or  may  direct  him  to  take  and  detain 
the  property  until  the  further  order  of  the 
Court,  instead  of  at  once  replevying  the  same 
to  the  plaintiff ;  or  may  impose  any  terms  or 
conditians  in  granting  the  writ,  or  in  refusing 
the  same,  on  the  return  of  a  rule  or  order  to 
show  cause,  as  under  the  circumstances  in  evi- 
dence appear  just,  (y)     22  V.,  c.  45,  s.  3. 

8.  Except  in  the  County  of  York,  a  Judge  of  Judges  of  coim- 
the  County  Court  of  the    County  where   the  cept  in  York) 

.        may  issue  orders 

goods   are  which    are   sou^jht  to  be  replevied  for  writ  of 

^  »  x-  replevin. 

shall  have  the  power  of  issuing  the  order  in  the 
same  manner  as  by  law  the  Judges  of  the 
Superior  Courts  of  Law  are  empowered  to  issue 
the  same.     34  V.,  c.  12,  s.  6. 

(u)  In  reading  this  Act  as  part  seldom  invoked,  is  intended  to  give 

of  the    Division   Courts  Act,  the  tlie  Judge  full  power  to  make  an 

word  fcaiY?]/?" should  of  course  be  sub-  equitable  disposal  of  the  applica- 

btituted  for  the  word  "sheritl"."  tion.  as  the  special  circumstances 

before  him  would  seem  to  require. 

(t;)  bee  J^orm  117.  The  Judge  can,  in  fact,  impose  smrh 

iw)  The  very  meaningless  words  ^^""8  ^P«"  the  plaintitjas  will  fully 

"less  or  more"  are  not  used  in  sec-  m^lemmfy   the    defendant   for   all 

tion  11,  which  speaks  of  the  bond  (damages  he  mav  sustain  by  reason 

to  be  given  before  the  bailiff  pro-  9^^^}"^   a^^ion  {Bletc/ier  v    Burm, 

ceeds  to  replevy.  9  Chy.  H  425  ;  and  see  Culhav^  v. 

Love,  and  Love  v.  Culhain,  60  u. 

iy)  This  section,  which  is  very  C.  R.  410). 
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Defendant  may       9-    (z)  III  cRse  a  Writ  of  replevin  is  issued. 

iipply  for  a  rule  '  ^  * 

to  show  cause     whether  with  or  without  an  order,  or  in  case 

why  the  writ,  ' 

be  disSrgeT    ^^J  ^^^^  °^  Order  is  made  under  the  seventh 
■*^"  or  eighth  sections,  the  defendant  may,  at  any 

time  or  from  time  to  time,  apply  to  the  Court 
or  Judge,  (a)  on  affidavit  or  otherwise,  for  a  rule 
or  order  on  the  plaintiff  to  show  cause  why  the 
writ,  or  why  the  rule  or  order  respecting  the 
same,  should  not  be  discharged,  or  why  the 
same  should  not  be  varied  or  modilied,  in  whole 
or  in  part,  as  therein  specified,  or  why  all  fur- 
ther proceedings  under  the  writ  should  not  be 
stayed,  or  why  any  other  relief,  to  be  referred 
to  in  the  rule  or  order  so  applied  for,  should  not 
be  granted  to  the  defendant,  with  respect  to  the 
return,  safety  or  sale  of  the  property  or  any 
part  thereof,  or  otherwise  ;  and  the  Court  or 
Judge  may  make  such  rule  or  order  thereon  as, 
under  all  the  circumstances,  best  consists  with 
justice  between  the  parties.  23  V.,  c.  45,  s.  4. 
10.  The  writ  (b)  shall  state  the  description 
and  value  of  the  property,  and  shall  be  tested  in 
Rev.  stat.,c.  50.  ^hc  samc  manner  as  a  writ  of  summons  under 
the  Common  Law  Procedure  Act,  and  shall 
be  returnable  on  the  eighth  day  after  the  ser- 


Contents  of 
writs  and  how  to 
be  tested. 


{z)  This  section,  which  is  intend- 
ed to  prevent  injustice  and  loss  ow- 
ing to  the  proceedings  having  been 
so  far  ex  parte,  ma}^  often  enable  a 
Judge,  on  the  application  of  a  de- 
fendant, to  interfere  for  his  relief 
in  cases  where  further  proceedings 
under  the  writ  would  be  either 
unjust,  improper,  or  unnecessarily- 
oppressive.  The  proceedings  are  in 
.the  full  control  of  the  Judge  after 


the  issue  of  the  writ,  as  they  are 
under  section  7  before  its  issue. 

(a)  See  note  (?/)  to  section  7.  An 
objection  that  there  was  in  fact  no 
taking  or  detention  is  no  ground 
for  setting  aside  the  writ  (see  Gil- 
christ V.  Conger,  11  U.  C.  R.  197. 

(6)  Form  of  summons  No.  24, 
and  Rules  9  and  13,  supply  all  the 
requirements  for  Division   Courts 


Sec. 
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vice  of  a  copy  thereof,  and  may  be  in  the  words 
or  to  the  effect  of  Form  1  in  the  Schedule  to 
this  Act,  (c)  or  otherwise  adapted  to  the  cir- 
cumstances of  the  case.     C.  S.  U.  C,  c.  29,  ss. 

5  and  4  <2). 

•  11,  Before    the  Sheriff  acts  on  the  writ  he  sheriff,  before  he 

replevies,  to  take 

shall  take  a  bond  {cc)  in  treble  the  value  of  the  bond, 
property  to  be  replevied,  {d)  as  stated  in  the 
writ ;  which  bond  shall  be  assignable  to  the 
defendant ;  and  the  bond  and  assignment  (c) 
thereof  may  be  in  the  w^ords  or  to  the  effect  of 
Form  2  in  the  Schedule  to  this  Act,  the  (gondii- See  note  {c). 
tion  bein^  varied  to  correspond  with  the  writ. 
C.  S.  U.  d,  c.  29,  s.  8  ;  23  V.,  c.  45,  s.  5. 


which   this  section  prescribes  for 
Courts  of  Record. 

(c)  Seenote  [d)  to  schedule,  p.  250. 

{cc)  For  form  of  bond  see  No. 
117,  which  is  taken  from  that  given 
by  this  statute. 

{d)  This  duty  must  not  be  per- 
formed by  the  bailiff  in  a  perfunc- 
tory way.  ' '  Treble  the  value  of  the 
property  to  be  replevied  "  is  not  all 
that  is  required ;  it  is  his  duty  to  see 
that  a  bond  with  sufficient  sureties 
is  given  to  cover  damages  in  the 
event  of  its  becoming  necessary  to 
assign  the  bond  to  the  defendant. 
If  the  bailitl"  makes  a  re-delivery 
without  taking  any  security,  he 
and  his  sureties  Mould  be  liable  to 
an  action  on  their  covenant.  They 
would  also  be  liable  if  the  bailiflF 
were,  without  proper  inquiry,  to 
accept  of  persons  who  turn  out 
to  be  insufficient  tinanciidly,  or  by 
reason  of  infancv  or  the  like  ( Ricli- 
nrds  v.  Acton," 2.  W.  HI.  1220; 
Plumer  v.  Briscoe,  11  Q,  B.  46).  But 
16 


he  will  not  be  answerable  for  their 
sufficiency  unless  he  has  neglected 
to  make  proper  inquiries  [Hindle 
v.  Blades,  5  Taunt.  225).  If,  know- 
ing nothing  of  the  parties,  he  satis- 
fies himself  of  their  sufficiency  by 
means  of  an  affidavit  of  justifica- 
tion, and  they  turn  out  to  be  in- 
sufficient, he  may  be  held  liable,  as 
he  ought  not  to  depend  on  their 
mere  statements,  though  on  oath 
[Jeffery  v.  Bastard,  4  A.  &  E.  823). 

(c)  A  form  of  this  assignment  is 
given  in  No.  118,  which  is  taken 
from  that  referred  to  in  this  sec- 
tion, and  has  been  adapted  to  the 
use  of  Division  Courts. 

The  defendant  can  demand  an 
assignment  of  the  bond  when  a  re- 
turn of  the  goods  is  adjudged  to 
the  defendant,  or  if  the  plaintiff 
becomes  nonsuit,  or  fails  to  proceed 
in  his  action  with  clue  diligence,  or 
fails  to  make  a  return  of  the  goods 
(see  Pacaud  v.  McEwati,  31  U.  C. 
R.  328,  and  note  (/)  to  next  sec- 
tion). 
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Sheriff  not  to 
serve  writ  till  he 
has  replevied. 


blsub-ecuo's^  12.  Such  bond  shall  be  subject  to  the  pro- 
ihs^S"'  ^"'  ^'  visions  of  the  eighth  section  of  the  Act  passed 
by  the  Imperial  Parliament  in  the  eighth  and 
ni  nth  years  of  the  reign  of  His  Majesty  King 
William  the  Third,  and  chaptered  eleven,  (/)  3-9 
v.,  c.  7,  s.  8. 

13.  (g)  The  Sheriff  shall  not  serve  a  copy  of 

the  writ  until  he  has  replevied  the  property,  or 

some  part  of  the  property  therein  mentioned, 

if  he  cannot  replevy  the  whole  in  consequence 

of   the  defendant  having  eloigned  the  same  out 

of  his  County,  or  because  the  same  is  not  in 
the  possession  of  the  defendant,  or  of  any  person 
for  him.     C.  S.  U.  C,  c.  29,  s.  7. 

14.  (h)  Incase  the  writ  issue  without  an  order, 
the  Sheriff  shall  take  and  detain  the  property, 
and  shall  not  replevy  the  same  to  the  plaintiff 
without  the  order  of  a  Judge  or  a  rule  of  the 
Court  in  that  behalf  ;  but  may,  within  fourteen 
days  from  the  time  of  his  taking  the  same, 
re-deliver  it  to  the  defendant,  unless  in  the 


What  Sheriff 
shall  do  when 
the  writ  issues 
without  a 
Judge's  order. 


(/)  The  statute  referred  to  is  as  to 
the  assigument  of  breaches  on  the 
bond  ;  and  enacts  that  the  plaintiff 
must  deliver  particulars  of  the 
breach  thereof  on  which  he  relies. 
But  he  can  only  lecover  nominal 
damages  when  the  breach  assigned 
is  the  not  proceeding  without  de- 
lay ;  and  the  right  to  substantial 
damages  must  depend  on  the  linal 
result  of  the  suit  (see  Greer  v. 
Johnston,  40  U.  C.  R.  116). 

If  the  plaintiff's  delay  is  owing 
to  causes  over  which  he  has  no  con- 
trol, such  as  the  fault  of  an  officer 
of  the  Court,  the  absence  of  a  wit- 
ness, &c.,  the  bond  would  not  be 


forfeited  (see  C'asu'dl  v.  Cation,  0 
U.  C.  R.  463  ;  Ux  parte  Boyle,  2  D. 
&  R.  13,  and  note  {i)  to  section  5). 

(g)  This  section  contains  the  same 
provisions  as  Rule  47,  which  wa& 
taken  from  it, 

{h)  This  section  was  not  em- 
bodied in  the  rules  as  some  others 
were,  and  has  thus  escaped  the  at- 
tention of  many  officers.  It  will 
be  seen  that  if  the  writ  has  issued 
without  an  order,  the  case  cannot 
be  set  down  for  trial,  unless  in  the 
meantime  the  order  has  been  ob- 
tained. 
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meantime  the  plaintiff  obtains  and  serves  on 
the  Sheriff  a  rule  or  order  directing  a  different 
disposition  of  the  property  ;  but  this  section 
shall  not  apply  in  case  of  a  d  istress  for  rent  or 
damage  feasant,  under  the  third  sub-section  of 
the  sixth  section  of  this  Act.     23  V.,  c.  45,  s.  2. 

16.  In  case  the  property  to  be  replevied  or  h  property  to  be 

,  .  replevied  is  con- 

any  part  thereof  is  secured  or  concealed  in  any  ceaiedinany 

,  ''    house,  *c.,  how 

dwelling  house  or  other  building  or  enclosure  shcnir  to  act. 
of  the  defendant,  or  of  any  other  person  hold- 
ing the  same  for  him,  and  in  case  the  Sheriff 
publicly  demands  from  the  owner  and  occupant 
of  the  premises  deliverance  of  the  property  to 
be  replevied,  and  in  case  the  same  is  not 
delivered  to  him  within  twenty-four  hours  after 
such  demand,  he  may,  and  if  necessary  shall, 
break  open  such  house,  building  or  enclosure 
for  the  purpose  of  replevying  such  property 
or  any  part  thereof,  and  shall  make  replevin 
according  to  the  writ  aforesaid,  {i)  C.  S.  U.  C, 
c.  29,  s.  9. 

16.  If  the  property  to  be  replevied,  or  any  if  concealed 
part   thereof,   is    concealed    either   about   the  or  premise^s!""*'* 
person  or  on  the  premises  of  the  defendant,  or 
of  any  other  person  holding  the  same  for  him, 
and   in   case    the    Sheriff  demands   from   the 
defendant  or   such  other  person  as  aforesaid 

(i)  In  the  note  to  lUile  76  (wliich  be  observed  that  whatever  is  here 

see)  -will  be  found  some  remarks  as  laid  down  must  be  stridtly  foHow- 

to  the  diseharge  of  the  duties  of  a  ed,  and  the  bailiti'  should  act  with 

bailitl'  in  the  execution  of  process,  care  as  well  as  determination,  as 

but   this  section  gives  additional  any  txccss  would  render  him  liablo 

powers  to  the  bailill"  in  case  pro-  to  an  action  in  a  case  where  a  dis- 

perty  is  concealed  by  the  defend-  position  is  manifested  to  set  the 

ant  or  any  other  person.     It  must  process  and  the  law  at  detiauce. 
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When  writ  to  be 
returned  with 
schedule  an- 
nexed. 


What  schedule 
to  contain. 


deliverance  thereof,  and  deliverance  is  neg- 
lected or  refused,  he  may,  and  if  necessary  shall, 
search  and  examine  the  person  (/)  and  pre- 
mises (k)  of  the  defendant  or  of  such  other 
person  for  the  purpose  of  replevying  such  pro- 
perty or  any  part  thereof,  and  shall  make  re- 
plevin according  to  the  writ.  C.  S.  U.  C,  c.  29, 
s.  10. 

17.  (/)  The  Sheriff  shall  return  the  writ  (m) 
at  or  before  the  return  day  thereof,  and  shall 
transmit,  annexed  thereto — 

1.  The  names  of  the  sureties  in,  and  the 
date  of  the  bond  taken  from  the  plaintiff,  and 
the  name  or  names  of  the  witnesses  thereto  ; 

2.  The  place  of  residence  and  additions  of 
the  sureties  ; 

3.  The  number,  quantity  and  quality  of  the 
articles  of  property  replevied ;  and  in  case  he 
has  replevied  only  a  portion  of  the  property 
mentioned  in  the  writ,  and  cannot  replevy  the 
residue  by  reason  of  the  same  having  been 
eloigned  out  of  his  County  by  the  defendant, 
or  not  being  in  the  possession  of  the  defendant, 
or  of  any  other  person  for  him,  lie  shall  state 
in  his  return   the    articles    v/hich    he    cannot 


{ j)  Such  a  proceeding,  were  it  not 
for  the  provisions  of  this  section, 
would  subject  the  bailiff  to  an  ac- 
tion of  trespass  as  an  infringement 
of  the  rights  of  personal  security  ; 
for  according  to  the  Common  Law, 
the  general  legal  rights  of  mankind 
would  protect  a  defendant  from 
search  of  his  person  in  the  execu- 
tion of  process  in  a  civil  suit ;  and  as 
suggested  in  the  note  to  the  pre- 


vious section,  the  remedy  must  be 
strictly  observed. 

(k)  See  note  to  section  15. 

(l)  This  section  contains  the  same 
directions  as  Rule  49. 

(m)  This  return  is  one  to  which 
section  52  of  Division  Courts  Act 
and  Eule  90  would  be  held  to  ap- 
ply (see  notes  {kk)  and  (I),  page  '68 
ante,  and  Eule  98). 
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replevy,  and  the  reason  why  not. .  C.  S.  U.  C, 
c.  29,  s.  11. 

18.  (/i)  If  the  Sheriff  makes  such  a  return  of  the  if  shenff  retuma 
property  distrained,  taken  or  detained,  having  his  bee^ileioign-^ 
been  eloigned,  as  would  warrant  the  issuing  of  withernam  may 
a  capias  in  loithcrMua  by  the  law  of  England, 

on  the  fifth  day  of  December,  one  thousand 
eight  hundred  and  fifty-nine,  (o)  then  upon  the 
filinj]j  of  such  return,  such  a  writ  shall  be  issued  see  ruu  :,o, 

^  '  and  Form  V, 

by  the  officer  who  issued  the  writ  of  replevin, 
in  the  words  or  to  the  effect  of  Form  3  Qj)  in  the 
Schedule  to  this  Act,  and  before  executing  such 
writ  the  Sheriff  shall  take  pledges,  according 
to  the  law  of  England,  on  the  said  day  in  that 
behalf,  in  like  manner  as  in  cases  of  distress- 
C.  S.  U.  C,  c.  29,  s.  20. 

19.  in)  A  copy  of  the  writ  shall  be  served  on  copy  of  writ  to 

^^'  ^-^  be  served. 

the  defendant  personally,  or,  if  he  cannot  be 
found,  by  leaving  a  copy  at  his  usual  or  last 
place  of  abode,  with  his  wife  or  some  other 
grown  person,  being  a  member  of   his  house- 
in)  This  is  the  same  in  effect  as  the  defendant  came   and  pleaded 
Rule  50.  that  he  did  not  take  the  goods,  or 
(o)  By  the  law  of  England  on  the  claimed  property  in  those  first  dis- 
5th  December,  18o9,  if  the  goods  had  trained,  he  would  be  entitled  to  a 
been  eloigned,  or  carried  to  places  return  of  those  taken  under  the 
unknown  or  out  of  the   County,  capias   in    wilhcrnam  (Ld.  Eaym. 
and  the  officer  made  a  return  of  614). 

eloignment,  the  capias  in  wither-  (p)   Fq^  fomi  of  writ  ot  capias 

nam  might  be  issued   by  virtue  of  (,,  roUhernam,  adapted  to  the  pro- 

which     goods  and  chattels  of   the  ceedings  of  the  Division  Courts,  see 

defendant    to  the  value  of  those  Form  V,  which  is  to  the  same  ef- 

taken  by  him   might  be  seized  and  feet  as  the  one  given  in  the  statute, 

delivered  to  the  plaintiflf,  which  the  ^hich  is  not  reproduced  here, 
plaintm  was  entitled  to  detain  in 

pledge  and  use   (Wilkinson  Rep.  (q)  This  section  is  the  same  as 

20  ;  Fitz.  N.  B.  74).     If,  however,  Rule  48. 
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hold,  or  an  .inmate  of  the  house  wherein  he 
resided  as  aforesaid,  (r)  C.  S.  U.  C,  c.  29,  s.  C. 
feedfngs  wh^n  ^O.  In  case  it  is  shown  by  affidavit  to  the 
bf  served.^*""^*  Satisfaction  of  the  Court  or  of  a  Judge  having 
jurisdiction  in  the  case,  that  the  defendant 
cannot  be  served  wdth  a  copy  of  the  writ'in  any 
of  the  modes  authorized  by  the  preceding  sec- 
tion, the  Court  or  Judge,  if  the  defendant  has 
not  appeared,  may  either  require  some  further 
attempt  to  effect  service,  or  appoint  some  act  to 
be  done  or  some  notice  of  the  proceedings  to 
be  published  in  such  manner  as  the  Court  or 
See  Rule  US.  Judgc  dccms  proper  ;  and  thereupon  (or  upon 
the  first  application  if  the  Court  or  Judge 
thinks  fit)  the  Court  or  Judge  may  authorize 
the  plaintiff  to  proceed  in  the  action  in  such 
manner  and  subject  to  such  conditions  as  the 
Court  or  Judge  directs  or  imposes,  (s)  37  V., 
c.  7,  s.  37. 


(r)  Personal  service  of  the  sum- 
mons was  unnecessary  [Zavitz  v. 
Hoover,  M.  T.,  1  Vict.)  by  the 
practice  of  the  Courts  of  Eecord 
under  the  old  Act  ;  this  section 
makes  it  necessary,  if  practicable. 
As  to  service  of  process  generally, 
see  note  {/)  to  section  70. 

If  the  defendant  cannotbe  found, 
then  substitutional  service  may  be 
eflfected  in  the  manner  pointed  out, 
and  the  trial  may  proceed  as  if 
personal  service  had  been  effected. 

In  case  the  defendant  has  ab- 
sconded, or  has  no  place  of  abode, 
or  no  wife  or  household,  or  there 
be  no  grown  up  person  in  his  house- 
hold in  case  he  has  such,  it  is  appre- 
hended that  proof  of  the  summons 
having  come  to  the  knowledge  of 


the  defendant  would  be  held  suffi- 
cient ;  but  as  to  the  mode  of  pro- 
cedure in  this  event,  see  next  sec- 
tion and  note. 

[s)  This  section  is  taken  from  a 
statute  which  was  not  in  existence 
when  the  rules  were  prepared. 
Had  it  been,  it  would  doubtless 
have  been  embodied  in  them,  as  was 
the  previous  section.  It  is  clear 
from  this  section  that  the  Judge  lias 
entire  jurisdiction  over  the  matter, 
and  may  proceed  to  the  hearing  of 
the  cause  on  the  merits  on  the  part 
of  the  plaintiff  only  ;  and  that  a 
judgment  would  be  attended  with 
the  same  consequences  as  if  the  de- 
fendant had  appeared  when  per- 
sonally served  with  the  summons, 
provided  the  directions  given  by 
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21.  Ill   case  the  defendant  has  been  duly  if  defendant 

J  .  having  been 

served  with  a  copv  of  the  writ,  and  does  not  served  does  not 

api>ear. 

enter  his  appearance  in  the  suit  at  the  return 
thereof,  it  shall  not  be  necessary  for  the  plain-  ;V'f?r*def^dant 
tiff  to  enter  an  appearance  for  the  defendant ;  (t)  »»t  requisite. 
but  the  plaintiff  on  filing  the  writ   and    an 
affidavit  of  service  thereof,  or  a  rule  of  Court 

^  Procedure. 

or  a  Judge's  order  for  leave  to  proceed,  may 
proceed  in  tlie  action  in  the  same  manner  as 
in  an  action  commenced  by  an  ordinary  writ  of 
summons.  C.  S.  U.  C,  c.  29,  s.  12  ;  37  V.,  c. 
7,s.38, 

22.  (u)  In  any  such  case,  or  upon  an  appear  -  if  defendant 

,      .  ,    ,  ,    ,  ,  -,    ^       -,  .      appear,  plaintiff 

ance  being  duly  entered  by  the  defendant  in  to  declare,  &c. 
the  office  of  the  Clerk  or  Deputy  Clerk  of  the 
Crown,  or  of  the  Clerk  of  the  County  Court 
from  whose  office  the  writ  of  replevin  issued, 
the  plaintiff  and  defendant  respectively  shall 
(in  the  absence  of  any  provision  herein  or  in 
any  Eules  of  the  Superior  Courts  of  Common  seeRuUsu, 
Law  to  the  contrary)  declare,  avow,  reply,  rejoin  ]|f  "'^  ^'^"" 
and  otherwise  plead  to  issue  and  take  all  subse- 
quent proceedings  to  trial  and  judgment  accord- 

him  as   suggested  by  the  section  {u)  This  section  applies   exclu- 

are  properly  observed  (see  RohiTUion  sively  to  the  practice  and  proceed - 

V.  Lenaghan,  2  Ex.  333  ;  17  L.  J.  iugs  in  a  Court  of  Record  where 

Ex.  174;  Zohrab  V.  Smith,  5  D.  &  written  pleadings  are   used.     The 

L.  635  ;  17  L.  J.  Q.  B.  174).  defences  and  claims  which  it  might 

(0  The  section  up  to  thi.s  point  ^^  f  ^^.^^^.^  *«  ?5.*  }^P  ^^/J^  ^f  «^  «[ 

is  inapplicable  to  Division  Courts.  [eplevm  in  a  Division  Court  would 

But  ^  to   the  latter  portion,    it  Jiave  to  be  governed  by  the  prac- 

111  1  .  tice  ot  such  Courts  mother  matters : 

would  be  proper  and  necessary  to  n»^cuioui.uv^uixn,3  iin^mci  iu»i-i,cio, 

file  the  summons  with  the  affidavit  ^^^f  ^J}^^  f  ^f  ^"^^f  f^^'"^^'  ^"if 

of  service  thereof,  or  the  Judge's  f^^'^vf '  statutory  defence,  or  the 

order  for  leave  to  proceed,  before  1\^^'  *^^«  «^"^«   ^^^^l^.*''^^  ^^''^^^  ^^ 

the  plaintiff  could   in   any  event  given  as  are  required  in  other  cases 

proceed  with  his  action.  <^«^  ^"^^  l-^^' 
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ing  to  the  practice  in  replevin  in  England,  on 
the  said  fifth  day  of  December,  1859,  so  far  as 
applicable  to  the  Court  having  cognizance  of 
the  case,  but  all  such  proceedings  shall  be 
taken  respectively  within  the  same  time  as  in 

Rev.  Stat.  c.  50.  othcr  persoual  actions  in  the  same  Court,  and 
in  case  of  default  so  to  do,  the  parties  respec- 
tively shall  be  liable  to  the  like  judgment  and 
proceedings  as  in  such  personal  actions  under 
the  Common  Law  Procedure  Act.  C.  S.  U.  C, 
c.  29.  s.  14. 

Where  venue  to      23.  Where  the  replevin  is  brou^^ht  for  £joods, 

belaid.  i  i  -,  o  o  > 

chattels  or  other  personal  property  distrained  for 

any  cause,  the  venue  shall  be  laid  in  the  County 

in  which  the  distress  has  been  made,  but  in  other 

cases  it  may  be  laid  in  any  County,  (v)    C.  S- 

U.  C,  c.  29,  s.  13. 

t^oXuToSl     24.  Where  the  action  is  founded  on  a  wrong- 

detention,  &c.     ^^^^  detention,  and  not  on  the  original  taking  of 

SeeFormioandilie  property,  the  declaration  (tv)  shall  conform  to 

Ruieui.  ^-^^  writ,  and  may  be  the  same  as  in  an  action 

of  detinue.  (cS)     C  S.  U.  C,  c.  29,  s.  17. 

(v)  Section  5  of  this  Act  governs  uncertain  as  a  specific  remedy,  and 
the  ijlace  where  a  cause  may  be  has  become  nearly  obsolete.  There 
entered  and  tried  in   a  Division  are   cases,  however,    in  which   it 
Court.  affords  to  a  plaintiff  unable  to  pro- 
.,_,.,            I  i,  1    ^      i.-      ■)}  cure  sureties  in  replevin   the  only 
{..;)  For  the  word  "declaration  ^,^^^^      It  is  classed  by  some  writ- 
here    the  words  claim  mrcplevm  ^^^  J^^   ^^^.^^  ^^  ^^^^     i^ 
should  be  read  (see  Form  15,  which  ^^   maintained  wherever  replevin 
provides  for   the   alternative  sug-  ^^^^^  j-     ^^^^  ^^  brought  to  recover 
gested  in  this  section).  ^j^^    chattels    themselves    or    the 
(ic)  See  p.  44,  note  (r).  value  of  them  in  damages.     The 
There  are  many  cases  where  the  Board  of  County  Judges  not  having 
possession   of   chattels  is  of  more  prescribed  any  rules  or  forms  suit- 
value  to  the  owner  than  the  esti-  ed  to  this  form  of  action,  it  is  not 
mated  value  in  money.    Detinue  is  considered  necessary  to  enlarge  on 
a  form  of  action  which  is  slow  and  the  subject. 
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25.  Where  the  action  is  founded  on  a  wronf»-  For.n  of  deciara- 

.  tion  for  wTongful 

fill  taking  and  detention  ot  the  property,  it  takintj,  &c. 
shall  not  be  necessary  for  the  plaintiff  to  state  ^eRuieUand 
in  his  declaration  (i/)  a  place  certain  within  the 
City,  Town,  Township  or  Village,  as  the  place 
at  which  the  property  was  taken.      C.  S.  U.  C, 
c.  20,  s.  18. 

26.  (z)  If  the  defendant  justifies  or  avows  when  defendant 

.  to  state  a  place 

the  right  to  take  or  distrain  the  property,  in  or  ^^ertain  m  ws 
upon  any  place  in  respect  of  which  the  same 
might  be  liable  to  forfeiture,  or  to  distress  for 
rent,  or  for  damage  feasant,  or  for  any  custom, 
rate  or  duty,  by  reason  of  any  law,  usage  or  tttt^Formiil^' 
custom  at  the  time  existing  and  in  force,  he 
shall  state  in  his  plea  of  justification  or  avowry 
a  place  certain  within  the  City,  Town,  Town- 
ship or  Village  within  the  County,  as  the  place 
at  which  such  property  was  so  distrained  or 
taken.     C.  S.  U.  C.,'c.  29,  s.  19. 

27.  (a)  The  foregoing  provisions  as  to  plead-  j^^l^"^  c'  50 
ing  are  in  addition  to  the  provisions  of  the  Com-  *^  ^  pleadings, 
mon  Law  Procedure  Act. 

28.  In   case    the  plaintiff  becomes  entitled  Damages  on 
to  sign  judgment  by  default,  (b)  he  shall  be  at  default, 
liberty  to  sign  final  judgment  for  the  sum  of  five 
dollars,  and  costs  according  to  the  proper  scale, 

but  shall  not  be  entitled  to  recover  a  larger 
sum  except  upon  an  assessment  before  a  Judge 

(y)  See  note  {w)  to  previous  sec-  (6)  This  being  a  judgment  signed 

tion,  note  (u)  to  section  22,   and  by  a  clerk  of  a  Court  of  Record, 

note  0)  to  section  5.  for  which  there  is   no  analogous 

{z)  See  note  {ic)  to  section  22.  proceeding  in  a  Division  Court,  this 

,   ,  -r.            ,          1     J.     TA-   •  •  section  does  not  apply. 

(a)  Does  not  apply  to  Division  g^^  ^^^  ^  ^  ^^  ^J^^(^^  2. 

Courts.  ^  ' 
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^•Costs  on  assess- 
>inent  if  no  more 
;ihan  $5. 


or  jury,  or  upon  filing  the  written  consent  of 
the  defendant  or  his  attorney,  and  an  affidavit 
verifying  the  signature  to  such  consent.  37  V,, 
c.  7,  s.  39. 

29.  In  case  upon  an  assessment  aforesaid 
after  interlocutory  judgment  by  default,  (c)  the 
plaintiff  does  not  recover  a  larger  amount  than 
the  said  sum  of  five  dollars,  he  shall  tax  such 
costs  only  as  he  would  have  obtained  had  he 
signed  final  judgment  for  the  said  sum  under 
the  preceding  sections,  unless  a  Judge  other- 
wise orders.     37  V.,  c.  7,  s.  40. 

SCHEDULE    OF   FORMS,  (d) 


'(c)  See  note  to  section  28. 

{dy  The  forms  given  in  this  sta- 
ttute  are  not  inserted  here,  as  sub- 
stituted forms  are  furnished  by  the 
Division  Court  Rules  :  see  Form 
JN^o.  .24  for  the  summons  in  reple- 


vin ;  No.  117  for  the  replevin 
bond;  No.  118  for  the  form  of 
assignment ;  and  Form  V  for  the 
writ  of  cajnas  in  ivUhernam,  which 
is  adapted  to  the  Division  Courts, 
and  is  to  the  effect  of  Form  3  in 
the  schedule  to  this  Act. 
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PROCEEDINGS  ON  APPEALS  FROM  AWARDS  BY 
FENCE-VIEWERS. 

The  following  duties  devolve  on  Division  Court  clerks  in  connec- 
tion with  appeals  from  awards  made  l\v  fence-viewers,  under  the 
Line  Fences  Act  (Rev.  Stat.,  cap.  198,  sec.  11)  and  the  Ditches  and 
Watercourses  Act  (Rev.  Stat.,  cap.  199,  sec.  12).  The  following  sec- 
tions are  copied  from  the  former  Act  ;  they  are  similar  to  those  in 
the  other  Act,  except  that  sub-sec.  6  does  not  appear  in  the  latter. 
These  provisions  were  formerly  included  in  one  Act  (22  Vict.,  c.  57): 

11.  Any  person  dissatisfied  with  the  award  Appeals, 
made  may  appeal  therefrom  to  the  Judge  of 
the  County  Court  of  the  County  in  which  the 
lands  are  situate,  and  the  proceedings  on  such 
appeal  shall  bs  as  follows  : 

1.  The  appellant  shall  serve  upon  the  Fence-  Notices  of 
viewers,  and  all  parties  interested,  a  notice  in 
writing  of  his  intention  to  appeal  within  one 
week  from  the  time  he  has  been  notified  of  the 
award ;  which  notice  may  be  served  as  other 
notices  mentioned  in  this  Act. 

2.  The  appellant  shall  also  deliver  a  copy  ofToCierk. 
such  notice  to  the  Clerk  of  the  Division  Court 

of  the  Division  in  which  the  land  lies,  (e)  and 
the  Clerk  shall  im^iediately  notify  the  Judge  of 
such  appeal,  whereupon  the  Judge  sliall  appoint 
a  time  for  the  hearing  thereof,  and,  if  lie  thinks 
fit,  order  such  sum  of  money  to  be  paid  by  the 
appellant  to  the  said  Clerk  as  will  be  a  suffi- 
cient indemnity  against  costs  of  the  appeal. 

3.  The  Judge  shall  order  the  time  and  place  Notice  of  hear- 
for  the  hearing  of  the  appeal,  and  communicate  "'^' 

(e)  And  the  clerk  should  receive  from  him  a  deposit  to  cover  fees  and 
postages  as  iu  ordinary  cases. 
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[Sec.  II. 


Powers  of  the 
Judge. 


Decision  of 
Judge  to  be 
final. 


the  same  to  the  Clerk,  who  shall  notify  the 
Fence-viewers,  and  all  parties  interested  (/)  in 
the  manner  hereinbefore  provided  for  the  ser- 
vice of  other  notices  under  this  Act. 

4.  The  Judge  shall  hear  and  determine  the 
appeal,  and  set  aside,  alter  or  affirm  the  award, 
correcting  any  error  therein,  and  he  may  ex- 
amine parties  and  witnesses  on  oath,  and,  if  he 
so  pleases,  may  inspect  the  premises  ;  and  may 
order  payment  of  costs  by  either  party,  and  fix 
the  amount  of  such  costs. 

5.  His  decision  shall  be  final,  and  the  award, 
as  so  altered  or  confirmed,  shall  be  dealt  with  in 
all  respects  as  it  would  have  been  if  it  had  not 
been  appealed  from. 

6.  The  practice  and  proceedings  on  the  ap- 
peal, including  the  fees  payable  for  subpcenas, 
and  the  conduct  money  of  witnesses,  shall  be 
the  same,  as  nearly  as  may  be,  as  in  the  case  of 
a  suit  in  the  Division  Court,  {g) 


if)  The  parties  interested  should 
appear,  from  the  award  and  the 
notice  served  under  the  preced- 
ing sub-section.  The  clerk  has  no 
other  official  means  of  ascertaining 
fcheni. 


(</)  For  some  unaccountable  rea- 
son or  by  oversight,  this  sub-sec- 
tion is  not  found  in  the  Ditches 
and  Watercourses  Act.  Doubtless, 
however,  the  same  practice  would 
be  followed  as  though  it  were  there. 
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PROCEEDINGS  ON  APPEALS  FROM  COURTS  OF 
REVISION. 

Under  sections  63  and  G4  of  the  Assessment  Act  (Rev.  Stat. , 
cap.  180)  clerks  of  Division  Courts  may  be  called  upon  to  issue 
executions  for  costs  of  appeal  from  Courts  of  Revision.  These  sec- 
tions are  as  follows  : 

63.  The  cost  of  any  proceedinj]f  before  the  costs  to  be  ai>- 

•^     ^  °  IKjrtioned  by  the 

Court  of  Revision  or  before  the  Judge  as  afore-  ^^^«^  ^"^  ^^o*' 

*-'  enforced . 

said  shall  be  paid  by  or  apportioned  between 
the  parties  in  such  manner  as  the  Court  or 
Judge  thinks  fit ;  and  where  costs  are  ordered  to 
be  paid  by  any  party  claiming  or  objecting  or 
objected  to,  or  by  any  Assessor,  Clerk  of  a 
Municipality,  or  other  person,  the  same  shall 
be  enforced,  when  ordered  by  the  Court  of  Ee- 
vision,  by  a  distress  warrant  under  the  hand  of 
the  Clerk  and  the  corporate  seal  of  the  Muni-  • 
cipality,  and  when  ordered  by  the  Judge,  by 
execution  to  be  issued  as  the  Judge  may  direct^ 
either  from  the  County  Court  or  the  Division 
Court  within  the  County  of  which  the  Muni- 
cipality or  assessment  district,  or  some  part 
thereof,  is  situated,  in  the  same  manner  as  upon 
an  ordinary  judgment  for  costs  recovered  in 
such  Court. 

64.  The  costs  char^jeable  or  to  be  awarded  what  costs 

^  chargeable. 

in  any  case  may  be  the  costs  of  witnesses  and 
of  procuring  their  attendance  and  none  other  : 
and  the  same  are  to  be  taxed  according  to  the 
allowance  in  the  Division  Courts  for  such  costs ; 
and  in  cases  where  execution  issues,  the  costs 
thereof,  as  in  the  like  Court,  and  of  enforcing 
the  same,  may  also  be  collected  thereunder. 
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PROCEEDINGS  ON  APPEALS  UNDER  THE  EDUCATION 

ACT. 

An  appeal  is  allowed  from  the  decision  of  County  Judges  in 
Division  Court  suits^in  which  School  Inspectors,  School  Trustees, 
Teachers  and  others  are  parties,  under  the  Act  respecting  Education 
(Rev.  Stat.,  cap.  203).  The  sections  which  are  applicable  are  as 
follows  : 

Appeals  from         7.  It  bein<^  hiofhlv  desirable  that  uniformity 

Division  Courts.      p     ,       .    .  . 

of  decision  should  exist  in  cases  within  the 

cognizance  of  the  Division  Courts  and  tried  in 

such  Courts,  in  which  the  School  Inspectors, 

Trustees,  Teachers  and  others  acting  under  the 

provisions  of  the  Public  Schools  Act  and  the 

foi,'m!^''^^'     High  Schools   Act   are   parties,  the  Judge  of 

any  Division  Court  wherein  any  such  action  is 

tried  may,  at  the  request  of  either  party,  order 

the  entering  of  judgment  to  be  delayed  for  a 

sufficient  time  to  enable  such  party  to  apply 

to  the  Minister  of  Education  to  appeal  the  case. 

Minister  may         8-  The  Ministci  may,  within  one  month  after 

such  Court  to     the  rendering  of  judgment  in  any  such  case,  ap- 

rior  Courts  of    peal  from  the  decision  of  the  Division  Court 

Law 

Judge  to  either  of  the  Superior  Courts  of  Law  at 
Toronto  by  serving  notice  in  writing  of  such 
appeal  upon  the  Clerk  of  the  Division  Court 
appealed  from,  which  appeal  shall  be  entitled, 
"  The  Minister  of  Education  for  Ontario,  Ap- 
pellant, in  the  matter  between  (A.  B.  &  C.  D.)" 
Judge  to  send        9.  The  Judgc  whosc  dccisiou  is  thus  appealed 

papers  to  Supe-  i        i  •     i  i 

rior  Court.  from,  sliall  thereupon  certify  under  his  hand  to 
the  Superior  Court  appealed  to,  the  summons 
and  statement  of  claim  and  other  proceedings 
in  the  case,  together  with  the  evidence  and  his 
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own  judgment  thereon,  and  all  objections  made 
thereto. 

10.  After  notice  of  appeal  has  been  served  no  further  pro- 

^^  ceeding  to  be 

as  hereinafter  provided^  no  further  proceedings  J^k^^n  after ^uj- 
shall  be  had  in  such  case  until  the  matter  of 
appeal  has  been  decided  by  the  Superior  Court. 

11.  On  the  Judge  receiving  an  intimation  of '^y^^f^J?^'^^^''^^^^ 
appeal  from  his  decision  (under  the  authority  ^^®  Minister, 
of  this  Act),  he  shall  thereupon  certify  under 

his  hand,  to  the  Minister  of  Education,  the 
statement  of  claim  and  other  proceedings  in 
the  case,  together  with  the  evidence  and  his 
own  judgment  thereon,  and  all  objections 
thereto. 

12.  The  matter  shall  be  set  down  for  argu-  setting  down 
ment  at  the  next  term  of  the  Superior  Court.     S"  ^"^''"^'' 

13.  Such   Court  shall  give    such   order   or  order  thereon. 
direction   to   the    Court  below   touching    the 
judgment  to  be  given  in  the  matter  as  law  and 

equity  require. 

14.  The   Court  may  also,  in  its  discretion,  costs. 
award  costs  against  the  appellant,  which  costs 
shall  be  certified  to  and  form  part  of  the  judg- 
ment of  the  Court  below. 

15.  All  costs  awarded  against  an  appellant,  Sft  to^be^^-d 
and  all  costs  incurred  by  him  shall  be  paid  by  ^y  Minister. 
the  Minister  and  charged  as  contingent  expenses 

of  his  office. 

16.  Upon   receipt   of  such  order,   direction  Proceedings  iu' 

1  j^'  n       ,  1        TT  niT-N-.-  Division  Court- 

and  certincate,  the  Judge  of  the  Division  Court  when  appeal 
shall  forthwith  proceed  in  accordance  therewith. 
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GARNISHEE  PROCEEDINGS  IN  SUPERIOR  OR  COUNTY 
COURTS. 

Under  the  Common  Law  Procedure  Act  (Rev.  Stat. ,  cap.  50), 
where,  in  Superior  or  County  Court  cases,  the  amount  garnished  is 
within  the  Division  Court  jurisdiction,  the  garnishee  is  to  appear 
before  the  County  Judge  or  a  Division  Court  Clerk,  as  the  case 
may  be,  and  the  machinery  of  the  Division  Courts  is  to  be  used  to 
the  extent  set  forth  in  the  following  sections  : 

^yhm  garnishee     311.  Ill  cases  in  the  Superior  Courts,  where 

to  appear  before  ,      i    •  i  i  f>  •   i 

County  Court     the  amouiit  claimed  as  due  ironi  any  garnishee 
in  Superior        is  withiu  the  jurisdictioii  of  a  County  or  Divi- 

Courts. 

sion  Court,  the  order  to  appear  made  under  the 
three  hundred  and  eighth  section  shall  be  for 
the  garnishee  to  appear  before  the  Judge  of  the 
County  Court  of  the  County  within  which  the 
garnishee  resides,  at  some  day  and  place  within 
his  County,  to  be  appointed  in  writing  by  such 
Judge ;  and  written  notice  thereof  shall  be 
given  to  the  garnishee  at  the  time  of  the  ser- 
vice of  the  order. 
Execution  from       312.  If  the  garnishee  does  not  forthwith  pay 

County  or  Divi-  °  -i^    *' 

sion  Court  if  the  the  auiouut  due  by  him,  or  an  amount  equal  to 

garnishee  does  "^  '  ^ 

^ot  dispute  the  the  judgment  debt,  and  does  not  dispute  the 
debt  due  or  claimed  to  be  due  from  him  to  the 
judgment  debtor,  or  if  he  does  not  appear  before 
the  Judge  named  in  the  order  at  the  day  and 
place  appointed  by  such  Judge,  then  such 
Judge,  on  proof  of  service  of  the  order  and 
appointment  having  been  made  four  days  pre- 
vious, may  make  an  order  directing  execution 
to  issue  out  of  the  County  Court  or  out  of  a 
Division  Court,  according  to  the  amount  due, 
and  such  order  shall,  without  any  previous  suit 
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or  process,  be  sufficient  authority  for  the  clerk 
of  either  of  such  Courts  to  issue  execution  for 
levying  the  amount  due  from  such  garnishee. 

314.  The  Sheriff  or  Bailiff  to  whom  such  The  sheriff^or 
writ  of   execution  is  directed,  shall  levy  the  ^^«^^™°J^^;f  ^ 
amount  mentioned  in  the  said  execution,  to- 
wards satisfaction  of  the  judgment  debt,  together 

with  the  costs  of  the  proceeding  to  be  taxed, 
and  his  own  lawful  fees,  according  to  the  prac- 
tice of  the  Court  from  which  such  execution 
has  issued. 

315.  If  the  orarnishee  disputes  his  liability,  Proceedinsrs  if  he 

°  ^  "^    disputes  the 

then  such  Judge  of  the  County  Court  may  order  debt, 
that  the  judgment  creditor  shall  be  at  liberty  to 
proceed  against  the  garnishee  according  to  the 
usual  practice  of  the  County  or  Division  Court, 
as  the  case  may  require,  for  the  alleged  debt  or 
for  the  amount  due  to  the  judgment  debtor  if 
less  than  the  judgment  debt,  and  for  costs  of 
suit. 

316.  In  cases  in  the  County  Courts  when  proceeding's  in 

•^  County  Courts 

the  amount  claimed  as  due  irom  any  garnishee  when  amount 

/  within  the  juris- 

is  within  the  jurisdiction  of  a  Division  Court,  diction  of  Divi- 

'^  sion  Courts. 

the  order  to  be  made  under  the  three  hundred 
and  eighth  section,  shall  be  for  the  garnishee  to 
appear  before  the  Clerk  of  the  Division  Court 
within  whose  Division  the  garnishee  resides,  at 
his  ofl&ce,  at  some  day  to  be  appointed  in  the 
said  order  by  the  Judge  of  the  County  Court ; 
and  the  said  order  shall  be  served  on  such  gar-  ' 
iiishee,  and  if  the  garnishee  does  not  forthwith 
pay  the  amount  due  by  him,  or  an  amount  equal 
17 
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ft 50^90^ ^'  to  the  judgment  debt,  and  does  not  dispute  the 
debt  due  or  claimed  to  be  due  from  him  to  the 
judgment  debtor,  or  if  he  does  not  appear  before 
the  Division  Court  Clerk  named  in  the  order  at 
his  office,  at  the  day  appointed  by  such  Judge, 
then  such  Judge,  on  proof  of  the  service  of  the 
order  having  been  made  four  days  previous,  may 
make  an  order  directing  execution  to  issue  out 
of  the  Division  Court  of  the  Division  in  which 
such  garnishee  resides,  according  to  the  amount 
due,  and  such  order  shall,  without  any  previous 
summons  or  process,  be  sufficient  authority  for 
the  Clerk  of  the  said  Division  Court  to  issue 
execution  to  levy  the  amount  due  from  such 
garnishee,  and  the  Bailiff  to  whom  such  writ  of 
execution  is  directed  shall  be  thereby  authorized 
to  levy,  and  shall  levy  the  amount  mentioned  in 
the  said  execution  towards  satisfaction  of  the 
judgment  debt,  together  with  the  costs  of  the 
proceeding  to  be  taxed,  and  his  own  lawful  fees  ; 
but  if  the  garnishee  disputes  his  liability,  then 
such  Judge  may  order  that  the  judgment  credit- 
or in  the  said  County  Court  shall  be  at  liberty 
to  proceed  against  the  garnishee,  according  to 
the  practice  of  the  said  Division  Courts,  (h)  for 
the  alleged  debt  or  for  the  amount  due  to  the 
judgment  debtor  if  less  than  the  judgment  debt, 
and  for  costs  of  suit. 

Ih)  Rule  63  speaks  of  the  forms  and  procedure  under  this  section.     See 
also  Forms  48,  49,  50,  90,  which  were  framed  in  reference  thereto. 
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PROCEEDINGS   IN   DIVISION   COURTS   UNDER  THE 
PUBLIC   SCHOOLS   ACT. 

By  sections  164  and' 165  of  the  Public  Schools  Act,  exclusive  juris- 
diction (subject  to  appeal)  is  given  to  the  Division  Courts  in  all 
matters  in  regard  to  the  salaries  of  teachers  of  Public  Schools. 

164.  Every  teacher  shall  be  entitled  to  be  Protection  of 
paid  at  the  rate  mentioned  in  his  agreement  gard  to  salary. 
with  the  trustees,  even  after  the  expiration  of 

the  period  of  his  agreement,  until  the  trustees 
pay  him  the  whole  of  his  salary  as  teacher  of 
the  school,  according  to  their  engagement  with 
him.  (a) 

2.  This  section  shall  only  apply  where  the 
teacher  prosecutes  his  claim  for  salary  within 
three  months  after  it  is  due  and  payable  by  the 
trustees.     37  V.,  c.  28,  s.  93. 

165.  All  matters  of  difference  iDetween  trus-  pjo^^'^'V'"  «^»* 

of  differeiice 

tees  and  teachers,  in  re<][ard  to  salary  or  other  between  teaciier 

'  o  '^  and  trustees. 

remuneration,  shall  be  brought  and  decided  in 
the  Division  Court  by  the  Judge  of  the  County 
Court  in  each  County,  (h) 

{a)  This  is  a  penalty  for  the  pro-  Judge, "  it  is  presumed  the  Judge 

tection   of  teachers   in  regard  to  alone,  without  a  jury,  is  to  try 

their  salaries,  i.e.,  for  non-payment  the  case,  as  these  sections  are  not 

by  the  trustees  ;  and  the  Judge,  in  within  the  provisions  of  the  Divi- 

finding  for  the    plaintiff,    would  sion  Courts  Act,  nor  is  it  supposed 

charge  the  trustees  up  to  the  time  the  rules  of  the  Court  would  ordi- 

that  they  would  be  obliged  to  pay  narily  apply  to  them.    It  would  be 

the  judgment — subject,  of  course,  proper,    therefore,    for  a  teacher 

to  the  limitation  in  respect  thereof  bringing  a  suit  in  this  Court,    if 

made  l-)y  the  2nd  sub-section.  the  sum  claimed  is  for  more  than 

(6)  This  clearly  gives  exclusive  S^^'.  *?.  .^^\^^^  in  his   particulars 

jurisdiction    (irrespective  of    the  that  it -is  brought  under  the  pro- 

amount  claimed),  on  the  subject  ^^'^^^^^^  *^1  165th  section  of  the 

treated  of  in  this  section,  to  the  ^^^hc  Schools  Act,'  lest  it  might 

Division  Courts  (subject  to  appeal).  othemise appear  thatthe  Court  had 

From  the  use  of  the  words  "by  the  "«  jurisdiction. 
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Rev^  Stat  e.  203,  2.  The  decision  of  any  County  Judge  in  all 
such  cases  may  be  appealed  from,  as  provided 
by  the  Act  respecting  the  Education  Depart- 
ment, (c) 

Issue  of  ex«cu-  3.  In  pursuauce  of  a  judgment  or  decision 
given  by  a  County  Judge  in  a  Division  Court, 
under  the  authority  of  this  section,  and  not  ap- 
pealed from,  execution  may  issue  from  time  to 
time,  to  recover  what  may  be  due  of  the  amount 
which  the  Judge  may  have  decided  the  plaintiff 
entitled  to,  in  like  manner  as  on  a  judgment 
recorded  in  a  Division  Court  for  a  debt,  together 
with  all  fees  and  expenses  incidental  to  the 
issuing  thereof  and  levy  thereunder,  (d)  37  Y., 
c.  28,  s.  94. 

[c]  See  section  7  of  the  Act  re-  showing  a  demand  for  the  trustees 

f  erred  to,  ante,  p.  254.  to  levy  a  rate  wherewith  to  pay 

{d)  In  case  there  is  no  property  ^^f  teacher,   and  their  neglect  or 

on  which  the  bailiff  can  levy  the  f  ^"^al  to  do  so,  issue  a  mandamus 

amount,   a  Superior  Court  would,  ^^  compel  them  (i/wjison  v.  Colhng- 

upon   application  of  the  plaintiff  '^^■^^^'  ^  C.  P.  49/). 


GENERAL  RULES  AND  ORDERS 


REGULATING  THE  PRACTICE  OF  THE  DIVISION  COURTS  IN  THE  PROVINCE 
OF  ONTARIO,  AND  FORMS  OF  PROCEEDINGS  THEREIN. 


Bj  the  Division  Courts  Act,  it  is  enacted  that  Recital. 
the  Governor  may  appoint  and  authorize  five  of  the 
County  Judges  from  time  to  time,  to  frame  gener- 
al rules  and  forms  concerning  the  practice  and 
proceedings  of  the  said  Division  Courts,  and  the 
execution  of  the  process  of  such  Jourts,  and  with 
power  also  to  frame  rules  and  orders  in  relation  to 
aay  of  the  provisions  of  the  said  Act,  or  of  any 
future  Act  respecting  such  Courts,  as  to  which 
doubts  have  arisen  or  may  arise,  or  as  to  which 
there  have  been  or  may  be  conflicting  decisions  in 
any  of  such  Courts,  that  the  County  Judges  so  ap- 
pointed, or  any  three  of  them,  shall,  under  their 
hands,  certify  to  the  Chief  Justice  of  Upper  Can. 
ada,  all  rules  and  forms  by  them  made,  and  that 
the  Chief  Justice  shall  submit  the  same  to  the  Sec.  suo. 
Judges  of  the  Superior  Courts  of  Common  Law,  at 
Toronto,  or  to  any  four  of  them,  and  that  the 
Judges  of  the  Superior  Courts  (of  whom  the  Chief 
Justice,  or  the  Chief  Justice  of  the  Court  of  Com- 
mon Pleas  shall  be  one)  may  approve  of,  disallow, 
or  amend  any  such  rules  or  forms,  and  that  the 
rules  and  forms  so  approved  of  shall  have  the  same 
force  and  effect  as  if  tiiey  had  been  made  and 
included  in  the  said  Division  Courts  Act. 

(a)  These  marginal  references  are  (Rev.  Stat.,  cap.  47),  unless  some 

to  the  different  sections,  and  are  other  enactment  or  statute  is  speci- 

to  be  understood  as  made  to  those  ally  referred  to  or  named, 
of  the  pretent  Division  Courts  Act 
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Itecitai.  And  whereas  by  the  Act  of  the  Legislature  of 

this  Province,  passed  in  the  32nd  year  of  Her 
Majesty's  reign,  intituled  "  An  Act  to  amend  the 
Acts  respecting  Division  Courts,"  it  is  enacted  that 
frhe  County  Judges  so  to  be  appointed  as  aforesaid, 
shall  be  styled  ''The  Board  of  County  Judges," 
and  shall  have  authority  from  time  to  time,  in 
addition  to  [their  present  powers,  to  make  rules 
also  for  the  guidance  of  clerks  and  bailiffs,  and  in 
relation  to  the  duties  and  services  to  be  performed, 
and  to  the  fees  to  be  received  by  them  ;  and  that 
the  said  Board  may,  from  time  to  time,  alter  or 
amend  any  rules  or  orders  made  for  said  Courts. 

Board  of  County      And  whereas  the    Lieutenant-Governor  of  this 

Judges. 

Province,  in  exercise  of  the  power  so  given  to  him, 
on  the  24th  day  of  March  last,  appointed  James 
Robert  Gowan,  Stephen  James  Jones,  David  John 
Hughes,  James  Daniell  and  James  Smith,  five  of 
the  County  Judges  of  this  Province,  to  frame  new 
general  rules  and  forms  concerning  the  practice  and 
proceedings  of  the  Division  Courts,  and  the  execu- 
tion of  the  process  of  such  Courts,  and  also  to 
frame  new  rules  and  orders  in  relation  to  the  Divi- 
sion Courts  Act,  and  any  subsequent  Act  or  Acts 
respecting  such  Courts,  as  to  which  doubts  have 
arisen  or  may  arise,  or  as  to  which  there  have  been 
or  may  be  conflicting  decisions  in  any  of  such  Courts, 
and  also  to  make  rules  for  the  guidance  of  clerks 
and  bailiffs,  and  in  relation  to  the  duties  and  ser- 
vices to  be  performed,  aad  the  fees  to  be  received 
by  them. 

Promulgation.  ^nTow,  in  pursuance  of  the  powers  vested  in  us, 
we,  the  said  James  Robert  Gowan,  Stephen  James 
Jones,  David  John    Hughes,  James   Daniell  and 
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James   Smith,   have  framed   the  following  rules,  5ec537,et  seg, 
orders  and  forms  for  use  in  the  said  Courts,  and  to 
be  in  force  until  otherwise  ordered  as  aforesaid, 
and  we  do  certify  the  same  to  the  Honourable  the 
Chief  Justice  of  Upper  Canada  accordingly. 
Toronto,  1869. 


RULES.  (/>) 

TIME  OP  OPERATION. 

1 .  The  rules  of  practice  and  the  forms  now  in  use 
in  the  several  Division  Courts  shall,  on  and  from 
the  second  day  of  August,  A.D.  1869,  cease  to  be 
used,  and  in  lieu  thereof,  the  following  shall,  on  and 
from  such  day,  be  the  rules,  orders  and  forms  in 
force  and  used  in  said  Courts.  But  any  action, 
process,  order,  judgment  or  proceeding,  pending, 
existing,  or  in  force  in  any  Division  Court  at 
that  time,  shall  not  be  thereby  aflfected,  but  shall 
continue  and  remain,  and  so  far  as  necessary,  be 
proceeded  with  under  these  rules  and  forms,  if 
applicable,  or  otherwise  under  the  rules  and  forms 
hitherto  in  use,  or  as  the  Judge  may  direct. 

INTERPRETATION. 

2.  In  construing  these  rules  and  forms,  unless 
otherwise  declared  or  indicated  by  the  context, 
the  following  words  shall  have  the  several  mean- 

(6)  As  to  the  framing  and  author-  are  now  embodied  in  chapter  47  of 

ity  of  these  rules,  see  ss.  237,  238.  the  Re  vised  Statutes,  but  the  editor 

By  section  241,  these    rules   and  has  for  the  sake    of   convenience 

forms  have  the  same  force  and  effect  noted  in  the  margin  the  sections  of 

as  if  included  :n  the  Act  (but  see  the  existing  statutes  applicable  to 

note  (e)  to  section  238.  each  rule  and  form.   Such  rules  or 

In  reading  these  rules  and  forms  portions  of  rules  as  have  been  re- 
it  will  be  noticed  that  the  sections  scinded  are  not  reproduced,  but  are 
spoken  of  in  them  refer  to  the  sec-  noted  in  their  appropriate  place, 
tions  of  the  previous  Acts,  which 
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Interpretation,  ings  hereby  assigned  them  over  and  above  their 

several  ordinary  meanings,  viz.  : — (1)  The  words 

TheAct(R.s.,^^ih.Q  Act"  (c),  shall  mean   the  Division  Courts 

cap.  U7).  . 

Act  (Consolidated  Statutes  of  Upper  Canada, 
chapter  19);  and  the  words  "the  Act  of  1869" 
shall  mean  the  32  Vict.,  cap.  23  (2)  "  An  Act  to 
amend  the  Acts  respecting  Division  Courts ;"  (2) 

Party.  The  word  "  party  "  shall  mean  a  party  to  a  suit  or 

Person.  proceeding  ;   (3)  The    word  "  person "  shall  mean 

any  person,  whether  a  party  to  a  suit  or  proceeding 

Person  or  ov  not ;  (4)  The  words  "  person  "  or  '•  party  "  shall 
include,  and  be  understood  to  mean  a  body  politic 
or   corporate,  as  well    as  an  individual ;  (5)  The 

Executor.  word   "  executor  "  shall   be   held  to  embrace  and 

mean  "  of  the  last  will  and  testament,"  and  extend 
to  parties  acting  as  such  of  their  own  wrong  ;  (6) 

Administrator.  The  word  "  administrator"  shall  be  held  to  embrace 
and  express  "  of  the  goods  and  chattels,  rights  and 
credits,  which  were,  &c. ;"  (7)  Every  word  import- 
ing the  singular  number  shall,  where  necessary,  be 
understood  to  mean  several  persons  or  things,  as 
well   as   one   person   or   thing  j    (8)  Every  word 

Gender.  importing  the  masculine  gender  shall,  where  neces- 

sary, be  understood  to  mean  a  female  as  well  as  a 

Sworn  and  male  ;  (9)  The  word  "  sworn,"  and  the  words  "  on 
oath,"  shall  be  understood  to  mean  affirmed  or  on 
oath  viva  voce,  or  by  affidavit  or  affirmation  ;  (10) 

Home  Court      The  words  "  Home  Court  "  and  "  Home  Division  " 

Division.  shall  mean   respectively  the  Court  and  Division 

from    which  process   originally  issued;    (11)  The 

Foreign  Court    words  "  Foreign  Court  "  and  "  Foreign  Division  " 

and  Foreign  °  .... 

Division.  shall  mean  respectively  the  Court  and  Division  into 

which  process  is  issued  from  another  Court ;  (12) 

(c)  The  Act  now  in  force  is  chap-        Ontario,  and  styled  *'  The  Division 
ter  47  of  the  Revised  Statutes  of        Courts  Act." 
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The  words    "  Judge  "   and    ''  Clerk  "   respectively  Judge  and 

shall   be  taken   to   extend  and  be  applied  to  the 

Junior,  Deputy,  or  Acting  Judge,  or  Deputy  Clerk 

(as  the  case  maybe  or  require);  (13)  The  words 

*'  Plaintiff"  and  '* Defendant  "  respectively  shall  be  Plaintiff  and 

r.       XI  Defendant. 

mutually  transposed,  where  necessary,  tor  the  pro- 
per application  and  construction  of  any  of  these 
rules  or  the  forms  herewith,   or  for  giving  effect 
thereto;  (14)  The  word    "County"  shall  include  county. 
any  two  or  more  counties  united  for  judicial  pur- 
poses ;  (15)    The  words  "the  claim,''  shall  mean  c^aoH. 
the  demand  or  the  subject  matter  for  which  any 
suit  or  proceeding   is   brought  or  instituted  in  a 
Division    Court;    (16)  The  word  "process"  shall  Proccs*. 
mean  any  summons,  writ,  or  warrant  issued  under 
the  seal  of  the  Court,  or  Judge's  summons  or  order ; 
(17)  In  any  form  or  proceeding,  the  words  "United  United 
Counties "  shall   be  introduced  according  to  law, 
and  circumstances  rendering  the  same  necessary. 

CLAIM  AND  PARTICULARS. 

3.  Every  claim  should  show  the  names  in  full,  {d)  forvifis^tofL 
and  the  present  or  last  known  places  of  abode  of 
the  parties,  and  must  be  written  in  a  legible  man- 
ner, and  delivered  to  the  clerk  at  his  office ;  pro- 
vided that  if  the  plaintiff  is  unacquainted  with  the 
defendant's  Christian  name,  the  defendant  may  be 
described  by  his  surname,  or  by  his  surname  and 
the  initials  of  his  Christian  name,  or  by  such  name 
as  he  is  generally  known  by ;  and  the  defendant 

(d)  This  rule  is  very  commonly  name,  and  this  often  unintelligibly 

rieglected,  and  suits  are  often  enter-  written.   The  rule  is  a  very  proper 

ed  for  or  against  several  persons  in  one,  and  should  be  strictly  observ- 

partnership,  using  the  firm  name  ed.      If  Judges  were  more  strict 

only,  or  with  merely  the  initial  in  enforcing  it,  the  evil  would  soon 

letter  or  letters    of    a   Christian  cease. 
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may  be  so  described  in  the  process,  and  the  same 
may  be  taken  to  be  as  valid  as  if  the  true  Christian 
name  and  surname  had  been  stated  therein ;  and 

Rule  loh,  et  seq.  all  subsequent  proceedings  thereon  may  be  taken 
in  conformity  with  such  description ;  or,  when 
the  defendant's  true  name  is  discovered,  the  pro- 
ceedings may  be  amended  accordingly,  on  such 
terms  as  the  Judge  thinks  fit. 

^ndl'f'  ^^  ^'  ^^®   c^aim    shall,  in   every   case   admitting 

thereof,  show  the  particulars  in  detail;  and,  in 
other  cases,  shall  contain  a  statement  of  the  par- 
ticulars of  the  claim,  or  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  concise  language, 
and  the  sum  or  sums  of  money  claimed  in  respect 
thereto  (Forms  15  to  21  are  given  by  way  of 
illustration).  But  in  all  cases  the  Judge,  in  his 
discretion,  and  on  such  terms  as  he  thinks  fit,  may 
adjourn  the  hearing  for  a  statement  of  particulars 
or  further  particulars. 

Sec.  63,  and  5.  Where  a  plaintiff"  sues  a  defendant,  under  the 

Form  80. 

provisions  of  the  Act  27  and  28  Vict,,  cap.  27,  the 
claim  shall  contain  the  following  statement :  "And 
the  plaintiff"  enters  this  suit,  and  claims  to  have  it 
tried  and  determined  in  this  Court,  because  the 
place  of  sitting  thereof  is  the  nearest  to  the  de- 
fendant's residence." 

Sec.  27,  et  seq.  6.  In  all  actions  in  Division  Courts  against 
officers  and  their  sureties  (under  the  26th  and  sub- 
sequent sections  of  the  Act)  on  the  officer's  security 
covenant,  the  particulars  of  the  claim  shall  be  ac- 
cording to  Form  18.  The  process  and  subsequent 
proceedings  to  be  the  same  as  in  ordinary  cases. 

5g^.  ^77  7.  Where  a  party,  having  an  unsatisfied  judg- 

ment, desires  to  proceed  under  the  160th  and  subse- 
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quent  sections  of  the  Act,  he  shall  enter  with  the  Form  27. 

clerk   a  minute  in  writing  according  to  Form  27, 

or    to   the  like   effect,    which  shall    be  numbered 

in  the  order  in  which  it  shall  be  received  ;  and,  if 

he   proceeds  in  a  Division    Court  other  than  the 

one  in  which  the  judgment  was  entered,  he  shall, 

with  the  minute,  deliver  to  the  clerk  a  transcript 

of  the  judgment ;  and  thereupon  a  summons  (Form  Form  38. 

28)  bearing  the  number  of  the  minute  shall  issue. 

8.  Where  the  excess  is   abandoned,  it  must  be  sccs.  59,  i96. 
done,  in  the  first  instance,  on  the  claim,  (e) 

PROCESS. 

9.  All  first  process  issued  under  the  seal  of  the  secs.  S6  and  68. 
Court  shall  be  signed  by  the  Clerk,  dated  the  day 

on  which  the  claim  is  entered,  and  numbered  to 
correspond  with  the  claim  on  which  it  issues,  (ee) 

10.  The  first  process  issued  in  a  suit  under  the  Sect.  S6  to  ss. 
seal  of  the  Court  shall  for  all  purposes  be  held  to 

be  the  commencement  of  the  action. 

11.  The  first  process  for  the  recovery   of  a  debt  Form  22, 
or  money  demand,  or  for  a  tort  or  other  personal 
action,  may  be  a  summons,  and  called  "  Ordinary 
Summons  "  (Form  22). 

1 2.  In  actions  for  the  recovery  of  a  debt  or  money  s«c.  79. 
demand,     where  the  particulars  of  the  plaintiff's 
claim  are  given  with  reasonable  certainty  and  detail 
(under  the  Act  of  1869),  the  first  process  may  be 

a  summons,  and  called  "  Special  Summons,"  and 
may  be  in  the  Form  23  set  forth  in  the  schedule ; 
and  '*  Warning  No.  1  "  therein  shall  stand  in  lieu 

(e)  See  note  (/)tos.  59,  and  8.196.        stated  at  length,  in  words  and  not 
(«e)  The  day  of  holding  the  Court        i"  figures  (see  N,  B.  at  the  foot  of 
must  always,  and  in  all  forms,  be        Form  22). 
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of  Form  A  in  the  schedule  in  the  last  mentioned 
Act.  (/) 

Form  2U,  and         13.    In    actions   of   replevin,    the    first   process 
^  shall  be  a  writ  of  replevin  and  summons,  called 
"  Summons  in  Replevin  "  (Form  24). 

14.  An  alias  or  pluries  process  (g)  shall  be  dated 
on  the  day  on  which  it  actually  issues. 

Sec.171.  15.  "Where  the  plaintiff  sues  under  section  152 
of  the  Act,  the  proceedings  shall  be  by  ordinary 
summons  or  special  summons,  but  in  addition  to 
the  notice  or  notices  and  warnings  on  the  original 
summons  to  appear,  there  shall  be  added  the  fol- 
lowing :  "  The  defendant  is  informed  and  cau- 
tioned that  I K (insert  the  name  of  the 

henejicial  plaintiff')  only  has  power  to  discharge 
this  suit,  the  subject  matter  thereof  having  been 
seized  under  execution.*' 

Sec.  6U,  Rule  16,  Leave  to  issue  a  summons  or  process  under 

123,  and  Forms  ^ 

Sandy.  section    72    of  the  Act  may    be    granted  at  any 

time  by  the  Judge,  on  production  of  an  affidavit 
(Forms  8  or  9),  or  upon  oath  to  the  same  effect, 
at  any  sittings  of  the  Court  in  which  the  action  is 
to  be  brought ;  and  where  a  summons  issues  by 
leave  of  the  Judge,  no  written  order  for  such  leave 
shall  be  necessary,  but  it  shall  be  sufficient  to 
insert  in  the  summons,  "Issued  by  leave  of  the 
Judge."  (h) 

17.  When  there  are  more  defendants  than  one, 
and  tliey  reside  in  different  counties,  concurrent 
summonses  may  issue  for  the  service  of  the   de- 

(/)  The  schedules  to  the  Act  of  or  more  than  one,  of  the  same  kind 

1869  are  not  given  in  the  present  has  or  have  become  effete  or  spent, 

Act.  and  has  or  have  not  effected  the 

ig)  An  alias  or  pluries  process  is  purpose  for  which  it  or  they  issued, 

a  writ  issued  when  a  previous  one,  {h)  See  note  {v)  to  section  64. 
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fendants  residino:  out  of  the  county  in  which  the  Co7icurrent 
action  is  brought,  but  the  costs  only  of  the  sum- 
mons actually  served  shall  be  allowed  on  taxation, 
unless  the  Judge  directs  otherwise  ;  and  such  con- 
current summons  shall  correspond  with  the  ori_ 
ginal,  and  be  marked  in  the  margin,  "Concurrent 
Summons." 

SPECIAL  SUMMONS.  (^) 

18,  Every    special   summons    shall    be    retwrn-  Fonnss. 
able  on  the  eleventh  day  after  the  day  of  service 
thereof  upon  the  defendant,  in  case  the  defendant, 

or  one  of  the  defendants,  resides  in  the  county  in 
which  the  action  is  brought ;  in  case  none  of  the 
defendants  reside  in  the  county,  but  one  of  them  ^''**  '  ' 
resides  in  an  adjoining  county,  the  special  sum- 
mons shall  be  returnable  on  the  sixteenth  day 
after  the  day  of  such  service ;  and  in  case  none  of 
the  defendants  reside  in  the  county  within  which 
the  action  is  brought,  nor  in  an  adjoining  county, 
the  special  summons  shall  be  returnable  on  the 
twenty-first  day  after  the  day  of  such  service  upon 
the  defendants. 

19,  In  case  a  special    summons   shall    not    he  Form  ss. 
sei'ved  in  time  to  make  the  notice  of  the  sittings 

of  the  Court  at  the  foot  of  Warning  No.  2  avail- 
able for  the  information  of  the  defendant,  the 
bailiff  shall  return  the  same  forthwith  to  the  clerk 
who  issued  the  summons,  and  the  clerk  shall  add 
a  new  notice  of  the  proper  days  of  the  week  and 
month  on  which  the  next  two  sittings  of  the  Court 

(t)  This  form  of  summons  is  only  ages.      Clerks  occasionally  forget 

adapted  to  suits  for  the  recovery  this,  thus  leading  to  delays  and 

of  a  "debt  or  money  demand"  the  necessity  of  amendments  (see 

(section  79),  and  is  not  applicable  Rule  104). 
to  claims  for  unliquidated  dam- 
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are  to  be  held,  and  shall  return  or  transmit   the 
same  to  the  bailiff  for  service. 
Sec.  79,  and  20.  A  defendant  giving  notice  of  set-off  or  other 

Forms  109,  105.  .  .  ^ 

statutory  deience,  or  paying  money  into  Court,  or 
pleading  a  tender,  shall  be  deemed  to  have  suffi- 
ciently given  the  clerk  notice  of  disputing  the 
plaintiff's  claim  within  the  meaning  of  the  A.ct  of 
1869. 
Rule  88,  and  21.  When  the  defendant's  notice  of  defence  dis- 

FormlO^.  ,    ■        .  i      i       i     n     •       i 

putes  the  claim  in  part  only,  the  clerk  shall,  in  the 
manner  provided  for  in  Rule  88,  forthwith  notify 
the  plaintiff  thereof,  and  require  him  forthwith  to 
say  in  writing  if  he  is  willing  to  take  judgment  for 
such  part ;  and  if  the  plaintiff  fails  to  notify  the 
clerk  that  he  is  content  to  take  judgment  for  the 
part  admitted,  it  will  be  assumed  that  he  seeks  to 
recover  the  whole  claim,  and  in  such  case  the 
plaintiff  must  proceed  to  trial  as  in  ordinary  cases. 
22.  In  case  there  are  several  defendants,  and 
all  of  them  have  not  been  served  with  a  special 
summons,  then  unless  the  plaintiff  is  content  to 
take  judgment  against  those  served  only,  judgment 
cannot  be  entered  on  his  behalf  under  the  said 
Act,  but  the  plaintiff  will  have  to  proceed  to  a 
hearing  before  the  Judge  as  in  ordinary  cases. 
ggg  ;9  23.   In  case  the  notice  required  by  the  second 

section  of  the  Act  of  1869  has  not  been  given  by  a 
sole  defendant,  or  by  one  or  more  of  several  de- 
fendants (and  the  plaintiff  is  willing  to  take  judg- 
ment against  those  only),  and  leave  to  dispute  the 
plaintiff's  claim  has  not  been  given  by  the  Judge, 
the  clerk,  after  receiving  a  return  of  the  sjDecial 
summons,  with  the  proper  affidavit  of  service,  may, 
on  the  twelfth  day  after  the  service  of  the  sum- 
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mons,  where  the  return  day  is  the  eleventh  day  See*.  70,  71, 7t. 
after  service,  and  on  the  seventeenth  and  twenty- 
second  days  respectively,  where  the  sixteenth  and 
twenty-first  days  after  the  day  of  service  are  the 
return  days  of  such  summons,  or  at  any  time  within 
one  month  after  such  return  day,  enter  judgment  (n)  RuU  32  and 
against  the  defendant  or  defendants  so  served  as 
aforesaid,  for  the  claim,  or  so  much  thereof  as  has 
not  been  disputed,  if  the  plaintifi"  is  content  with 
judgment  for  such    part.     If  the  plaintiff  is  not 
content  to  take  judgment  for  the  part  not  disputed, 
he  must  proceed  to  trial,  as  in  ordinary  cases,  and  RtUe  ?^. 
the  part  of  such  claim  not  disputed  shall  be  con- 
sidered as  admitted  and  confessed  by  the  defendant 
or  defendants. 

24.  In  case  a  sole  defendant,  or  some  one  or^^^  ^g 
more  of  several  defendants  served  with  a  special 
summons,  has  or  have  given  the  necessary  notice 
of  defence  required  by  the  statute,  and  the  plaintiff 
is  not  willing  to  take  judgment  against  those  de- 
fendants only  who  have  made  default,  the  action 
shall  thereafter  be  proceeded  with  as  in  ordinary 
cases,  and  the  default  of  those  defendants  (if  any 
there  be),  who  have  not  given  the  notice  at  the 
time  limited  (unless  the  Judge  gives  them  leave  to 
put  in  such  notice  afterwards),  shall  be  considered 
as  against  them,  a  confession  of  the  plaintiff's 
claim. 

[There  is  no  Rule  25 J. 

26.  In  actions  commenced  by  special  summons 
where  there  are  more  defendants  than^  one,  and 
some  of  them  have  been  served  with  process  but 
have  not  given  any  notice  disputing  the  plaintiff's 

(?V)  See  further  as  to  this,  note  (w)  to  section  79. 
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Sec.  79,  and       claim,  and  other  or  othei-s  of  them  have  not  been 

Rule  31.  ' 

served  but  have  given  a  confession  of  the  debt,  the 

clerk  shall  produce  or  transmit  the  confession  duly 

proved  to  the  Judge  for  his  order  ;  and  when  the 

Sec.  152  and       Judge's  order   shall    be    procured,  the  clerk  may 

Rule  30.  ^    .       ^  ,  \  '  n  ^ 

enter  judgment  thereon  within  one  month  after  the 
return  of  the  summons  against  all  the  defendants 
for  the  amount  claimed  in  the  particulars,  or  so 
much  thereof  as  has  not  been  disputed  (if  the  plain- 
tiff is  content  with  judgment  for  part),  provided 
that  the  defendants  who  have  confessed  shall  have 
acknowledged  the  same  amount  by  their  confession, 
Formss.  and  such  judgment  maybe  in  the  Form  53  (2), 

and  it  shall  not  be  in  the  power  of  the  plaintiff  to 
elect  either  to  proceed  on  the  confession  against 
some  of  the  defendants,  or  to  obtain  final  judgment 
against  those  defendants  who  have  not  confessed, 
but  the  judgment  shall  be  entered  against  all  the 
defendants  jointly,  (y) 

27.  In  any  action  brought  against  two  or  more 
defendants  by  special  summons,  and  all  such 
defendants  are  not  served  on  the  same  day,  the 
clerk,  if  no  notice  of  defence  is  entered  by  such 
defendant  or  defendants  as  are  first  served,  may, 
on  the  day  he  could  have  entered  final  judgment 
against  such  defendants,  if  they  had  been  all 
served,  enter  a  minute  in  the  Procedure  Book, 
stating  the  fact  of  service  and  of  no  defence,  and 
the  clerk  may  so  proceed  against  each  defendant 
as  the  time  falls  due,  until  the  last  is  served,  when 
if  he  does  not  put  in  the  necessary  notice  of  defence 

(i)  A  judgment  against  a  defend-  clerk  after  the  lapse  of  a   month 

ant  not  giving  a  notice  of  disputing  from  the   return  of  the  summons 

the  debt,  and  not  confessing  the  (see  section  79,  and  Rule  31). 
claim,   cannot  be  signed  by  the 
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in  the  proper  time,  final  judgment  may  be  signed  Rule  26. 
against  all ;  but  if  it  is  not  desired  to  enter  judg- 
ment against  one  of  the  several  defendants  till  all 
have  been  served,  no  such  minute  need  be  made. 

28.  If  one  or  more,  not  being  all,  of  such  defend- 
ants, put  in  the  necessary  notice,  the  action  shall 
proceed  as  in  other  cases,  the  clerk  (unless  the 
plaintiff  wishes  to  abandon  those  who  defend)  not 
signing  judgment  against  those  who  have  been 
minuted,  as  aforesaid,  until  the  action  against  all  is 
determined,  so  as  to  have  but  one  taxation  of  costs. 
When  the  case  is  tried,  if  a  judgment  be  given  for 
the  plaintiff  against  those  defendants  who  dispute 
the  claim,  the  clerk  may  enter  final  judgment 
against  all  the  defendants  ;  if  at  such  trial  a  judg- 
ment be  given  for  those  defendants,  or  any  of  them 
that  dispute  the  plaintiff's  claim,  the  plaintiff,  if 
not  intending  to  make  a  motion  to  have  the  said 
judgment  reversed  or  altered,  must  obtain  leave  to 
amend  his  proceedings  by  striking  out  the  names  of 
those  defendants  in  whose  favour  judgment  at  the 
trial  was  given,  and  final  judgment  may  be  then 
entered  against  those  who  have  been  minuted  as 
above,  and  against  any  defendant  against  whom 
judgment  at  such  trial  was  given. 

29.  Any  defendant    who  has    been  minuted  as^^^^g^, 
aforesaid,  may   be  let   in   to  defend,  on  sufficient 
grounds  shown  to  the  Judge,  as  in  any  ordinary 
case  of  judgment  entered  in  default  of  the  necessary 
notice. 

30.  In  case  the  defendant  has  given  Si  confession  sec8.79,io2,  and 
or  acknowledgment  of  debt,  and  has  not  put  in  the ''^"'^ ~''' 
notice  disputing  the  plaintiff's  claim,  the  plaintiff 

may  either  proceed  on  the  confession,  as  in  ordinary 
cases,  or  may  obtain  final  judgment  under  the  Act 
18 
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Sec.  79. 


Fonn  ?!?. 


of  1869,  as  he  may  elect.  The  costs  and  disburse- 
ments of  transmitting  such  confession  to  the  Judge 
to  obtain  the  order  for  entering  of  judgment,  shall 
be  costs  in  the  cause. 

31.  In  case  judgment  be  not  entered  by  default, 
on  a  special  summons,  within  one  month  after  the 
return  of  the  summons,  the  clerk  cannot  enter  it 
afterwards ;  but  the  suit  shall  not  thereby  abate  or 
be  considered  as  discontinued,  but  the  plaintiff  may 
continue  and  revive  the  same  at  his  own  expense 
by  suing  out  an  alias  summons  in  the  ordinary 
form  of  summons  to  appear  (Form  22),  with  the 
same  particulars  attached  or  endorsed  as  were  at- 
tached to  or  endorsed  on  the  special  summons, 
which  shall  be  duly  served  upon  the  defendant  in 
the  usual  way,  and  the  suit  may  then  proceed  as  in 
ordinary  cases. 

32.  The  judgment  shall  be  entered  by  the  clerk 
in  the  Procedure  Book,  according  to  the  form  to 
these  rules  appended  {^o.  52),  in  lieu  of  Form  B 
in  the  schedule  to  the  Act  of  1869. 

33.  The  execution  to  be  issued  on  a  judgment 
under  the  second  section  of  the  said  Act  shall  be 
in  the  form  set  forth  in  the  schedule  of  forms  to 
these  rules,  No.  77. 

Sea.  7/,  and  158.  ^^'  Where,  under  the  provisions  of  sec.  18  of 
the  Act  of  1869,  a  writ  of  execution  is  required  to 
be  executed  out  of  the  division,  the  writ  may  be 
directed  by  name  of  office  to  the  bailiff  of  any  of 
the  Division  Courts  in  the  same  county,  but  can- 
not be  issued  to  the  bailiff  in  another  county.  The 
returns  required  to  be  made  under  sections  18  and 
19  must  be  made  to  the  clerk  by  whom  the  process 
or  document  has  been  issued. 


Form  52. 


Sec.  79  and 
Form  77. 


• 
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ATTACHMENTS. 

35.  The  form  of  affidavit  for  an  attachment  shall  Foi-m  ii,  and 

sec.  190 

be  according  to  Form  11.  In  all  cases  where  an 
attachment  shall  issue  (whether  the  suit  be  com- 
menced by  attachment  in  the  first  instance  or  not), 
and  the  summons  against  the  defendant  shall  not 
be  personally'  served,  the  hearing  or  trial  shall  not 
take  place  until  a  month  after  the  seizure  under  the 
attachment  (k) 

36.  When  several  persons  sue  out  warrants  of 
attachment  against  an  absconding,  removing  or 
concealed  debtor,  each  one  of  such  attaching  credit- 
ors may  enter  a  defence,  call  and  examine,  and 
cross-examine  witnesses  as  to  any  debt  or  claim 
proved  or  attempted  to  be  proved  against  the 
debtor,  in  the  same  way  and  to  the  same  extent  as 
the  debtor  himself  might  do  were  he  personally  to 
appear  and  defend  the  suit  on  any  ground  what- 
ever. (I) 

INTERPLEADER. 

37.  {in)  When  any  claim  shall  be  made   to,  or  Sees,  wo,  sio. 
in  respect  to,  any  goods  or  chattels,  property,  or 
security,  taken  in  execution,  or  attached  under  the 

process  of  any  Division  Court,  or  the  proceeds  or 
Value  thereof,  by  any  landlord  for  rent,  or  by  any 
person  not  being  the  party  against  whom  such  pro- 
cess has  issued,  and  summonses  have  been  issued 
'on  the  application  of  the  officer  charged  with  the 
execution  of  such  process,  such  summonses  shall  fs^^^^'  ' 
be  served  in  such  time  and  manner  as  is  directed 


{k)  This  is  to  carry  into  effect  See  also  section  136,  note   (a), 

the  provisions  of  section  198.  wliere  a  similar  provision  in  gar- 

(0  This  was  the  former  practice  nishee  cases  is  spoken  of. 

of  the  Superior  (Courts  of  Common  {m)  See  sec.  210,  and  notes  . 
Law  under  the  Attachment  Law. 


276  DIVISION  COURT  RULES.  [Rule  38. 

for  service  of  an  ordinary  summons  to  appear  ;  and 
the  case  shall  proceed  as  if  the  claimant  were  the 
plaintiff,  and  the  execution  or  attaching  creditor 
were  the  defendant. 

Formn.  38.  The  claimant  shall,  not  less  than  six  days 

before  the  day  appointed  for  the  trial,  leave  at  the 
office  of  the  clerk  of  the  Court,  a  particular  (w)  of 
any  goods  or  chattels,  property  or  security,  alleged 
to  be  the  property  of  the  claimant,  and  the  grounds 
of  his  claim,  set  forth  in  ordinary  and  concise  lan- 
guage ;  or,  in  case  of  a  claim  for  rent,  the  amount 
thereof,  for  what  period,  in  respect  to  what  pre- 

Ponnw.  mises  the  same  is  claimed  to  be  due,  ar^l  the  terms 

of  holding  :  and  any  money  paid  into  Court  shall 
be  retained  by  the  clerk  until  the  claim  shal  be 
adjudicated  upon ;  provided  that,  by  consent,  an 
interpleader  claim  may  be  tried,  although   these 

{n)  The  object  of  these  rules  is  individual  cases  within  Paile  38  is 

to  have  the  claim  decided  on  its  a  question  for  the  County  Judge  ; 

merits;  and  if   the  Judge  errone-  but  if  he  decides  erroneously  that 

ously  decides  against  the  claimant  the  particulars  are  insufficient,  and 

on  a  mere   technicality  or  a  pre-  refuses  to    hear  the   case   on   the 

liminary  point,  a  Judge  of  a  Supe-  merits,  or  for  that  reason  makes 

rior  Court  of  Law  would  prohibit  an  order  adjudging  the  goods  to  be 

the   bailiff  from   proceeding  with  the  property  of  the  execution  debt- 

the  execution  until  the  c'  iim  had  or,  a  Superior  Court  would  grant  a 

been  heard  on  its  merits,  or  would  mandamus  to  compel  him  to  hear 

frant  a  mandamus  to  the  County  the  claim  {lb.  547). 
udge  so  to  hear  it  [Ex  parte  Mc-  The  current  of  the  decisions  in 

Fee,  9  Ex.  261  ;  23  L.  J.   Ex.  57  ;  the  reported  cases  suggest  that  the 

Reg.  V.  Stapylton,  21  L.  J.  Q.  B.  8  ;  County  Judge  ought  not,  from  any 

Jieg.y.  Richards,  20  L.  J.  Q.  B.  351).  mere  technical  or  captious  objec- 

The  delivery  of  particulars  of  claim  tion  to  the  particulars  on  the  part 

as  directed  by  the  rule  is  a  condi-  of  the  execution  creditor,  refuse  to 

tion  precedent  to  the  right  of  the  hear  the  claim.     If  merits  are  pre- 

plaintiff  to  have  the  case  so  tried  :  sented,  and  the  claimant  appears 

and  if  no  particulars  are  delivered,  to  support  his  contention,  it  would 

it  is  in  effect  an  abandonment  of  the  be  better,  under  Rules  39  and  118, 
claim  (see  Lloyd's  County  Courts     *  to  allow  an  amendment,  and  if  ne- 

Practice,  546).  cessary  postpone  the  hearing. 
What  are  sufficient  particulars  in 
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rules  may  not  have  been  complied  with  :  and  the 
summonses,  the  particulars,  and  the  order  thereon, 

'  ^  '  .  Forms  25,  ^H, 

shall   be  according  to  the  forms  given  or  to  the  71, 91. 
like  effect. 

39.  In  case  the  claimant  shall  not  have  complied 
with  the  rule  in  respect  of  delivering  a  particular 
of  his  claim,  the  Judge  may,  upon  such  terms  as 
he  shall  direct,  order  the  trial  and  proceedings  to 
be  adjourned,  so  as  to  enable  him  fully  to  adjudi- 
cate upon  the  claim  on  the  merits.  (0) 

40.  Where  the  claim  to  any  goods  or  chattels, 
property  or  security,  taken  in  execution  or  attached, 
or  the  proceeds  or  value  thereof,  shall  be  dismissed, 
the  costs  of  the  bailiff  shall  be  allowed  to  him  out 
of  the  amount  levied,  unless  the  Judge  shall  other- 
wise order. 

REPLEVIN. 

41.  In   actions    of   replevin  no  other   cause  of  ^'^"'^^  ;i'^  ^^' 

^  IS  and  2h. 

action  shall  be  joined  in  the  summons. 

42.  Where  the  distress  is  for  rent,  and  the 
defendant  succeeds  in  the  action,  if  the  defendant 
requires,  the  Judge  shall  find  the  value  of  the  goods 
distrained,  and  if  the  value  be  less  than  the  amount 
of  rent  in  arrear,  judgment  shall  be  given  for  the 
amount  of  such  value ;  but  if  the  amount  of  the 
rent  in  arrear  be  less  than  the  value  so  found, 
judgment  shall  be  given  for  the  amount  of  such 
rent,  and  may  be  enforced  in  the  same  manner  as 
any  other  judgment  of  the  Court,  (jt?) 

43.  Where  the  distress  is  for  damage  feasant,  and  5^,,.  g,  mh-stc.  s 
the  defendant  is  entitled  to  judgment  for  the  return,  of  Repitvin  Act. 
if  the  plaintiff  requires,  the  Judge  shall  find  the 

(o)  See  last  note.  in  these  cases  the  provisions  of  13 

{p)  This  rule  carries  into  eflect       ^^^'  I^-'  ^^P-  7,  sec.  2. 
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amount  of  the  damages  sustained  by  the  defendant, 
and   judgment   shall   be   given   in   favour  of  the 

Form  70.  defendant  in  the  alternative  for  a  return,  or  for  the 

amount  of  the  damages  so  found. 

Forms  70 andSo.  44.  In  any  other  action  of  replevin,  the  judg- 
ment for  the  defendant  shall  be  for  a  return  of  the 
goods  replevied  with  the  costs  of  suit,  together 
with  such  damages  as  the  defendant  shall  sustain 
by  the  issuing  of  the  writ  of  replevin,  if  damages 
are  awarded. 

45.  In  case  the  defendant  in   an  action  of  re- 
Sec  89  plevin  shall  pay   damages    and  costs  into   Court, 

under  the  90th  section  of  the  Act,  and  shall  leave 
with  the  clerk  a  consent  that  the  replevin  bond 
be  delivered  up  to  be  cancelled,  and  an  express 
waiver  of  all  right  to  the  property  replevied,  and 
the  plaintiff  accept  such  damages,  the  proceedings 
in  the  said  action  of  replevin  shall  thenceforth  cease 
and  be  discontinued. 

Forms  117  and        ^^'  Before  the  bailiff  replevies,  he  shall  take  a 
^^^'  bond  in  treble  the  value  of  the  property,  to  be 

replevied  (g)  as  stated  in  the  writ,  which  bond 
shall  be  assignable  to  the  defendant,  and  the  bond 
and  assignment  thereof  may  be  in  the  form  given, 
the  condition  being  varied  to  correspond  with  the 
writ. 
Sec.  13  Rep.  Act  47.  The  copy  of  the  summons  in  replevin  shall 
not  be  served  upon  the  defendant  until  the  bailiff 
has  replevied  the  property,  or  some  part  of  it,  if  he 
cannot  replevy  the  whole  in  consequence  of  the  de- 
fendant having  eloigned  the  same  out  of  the  county 
in  which  he  is  bailiff,  or  because  the  same  is  not  in 

{q)  See  sectioa  II  of  the  Heplevin  Act,  and  notes  thereto. 
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the  possession  of  the  defendant,  or  of  any  other 
person  for  him.  (r) 

48.  A  copy  of  summons  in  replevin   shall  be  Hep-  Act,  seen. 

19  and  20. 
served  on  the  defendant  personally,  or,  if  he  cannot 

be  found,  by  leaving  the  copy  at  his  usual  or  last 
place  of  abode,  with  his  wife,  or  some  other  grown 
person  being  a  member  of  his  household,  or  an 
inmate  of  the  house  wherein  he  resided  as  afore- 
said, (.s") 

49.  The  bailiff  shall  return  the  summons  in  re- 
plevin at  or  before  the  return  day  thereof,  and  shall  and  Formiiu  ' 
annex  thereto  : 

(a)  The  names  of  the  sureties  in  and  the  date  of 
the  bond  (t)  taken  from  the  plaintiff,  and  the  name 
or  names  of  the  witnesses  thereto. 

(b)  The  place  of  residence  and  additions  of  the 
sureties. 

(c)  The  number,  quantity  and  quality  of  the  arti- 
cles of  property  replevied,  and  in  case  he  has  re- 
plevied only  a  portion  of  the  property  mentioned 
in  the  summons,  and  cannot  replevy  the  residue, 
by  reason  of  the  same  having  been  eloigned  out  of 
the  county  by  the  defendant,  or  not  being  in  the 
possession  of  the  defendant,  or  of  any  other  person 
for  him,  he  shall  state  in  his  return  the  articles 
which  he  cannot  replevy,  and  the  reason  why  not 
(Form  119). 

50.  If  the  bailiff  makes  such  a  return  of  the  pro-  Sec.iSRep.  Act, 
perty  distrained,  taken  or  detained,  having  been 
eloigned,  then  upon  the  filing  of  such  return,  a  writ 

in  withernam  (C.  S.  U.  C. ,  cap.  29)  shall  be  issued  53. 

(r)  See  section  13  of  the  Replevin  (s)  See  section  20  of  the  Replevin 

Act,  which  was  embodied  in  the  form  Act,  and  note  thereto. 

of  a  rule  for  convenience  of  officers  {t)  See  section  11  of  the  Replevin 

and  suitors  in  a  Division  Court.  Act,  and  notes  thereto. 
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by  the  clerk  who  issued  the  summons  in  replevin, 
and  before  executing  such  writ,  the  bailiff  shall  take 
pledges  (sureties)  in  like  manner  as  in  cases  of  dis- 
tress. 

GARNISHEE  PROCEEDINGS. 

Forms  11,  ko,  51.  The  affidavit  (Form  40)  required  by  sec.  6  of 
the  Act  of  1869  (?/)  shall  be  made  by  the  primary 
creditor,  his  attorney  or  agent,  and  should  state 
(in  addition  to  the  facts  required  by  that  section) 
the  nature  of  the  debt  sought  to  be  garnished,  and 
the  amount  thereof,  if  known  to  the  applicant; 
and  the  application  to  the  Judge  may  be  ex  'parte. 

52.  The  warning  (Form  42)  shall  be  endorsed 
on  or  subjoined  to  the  attaching  order  issued  under 
sec.  6,  sub-sec.  1,  and  on  the  summons  referred  to 
in  sec.  6,  sub-sec.  4,  and  sec.  7,  sub-sec.  1.  (y) 

53.  The  service  of  the  summons  on  the  garnishee 
shall  in  all  cases  be  made  at  least  ten  days  before 
the  return  thereof,  and  the  service  on  the  primary 
debtor  or  debtors,  ten,  fifteen,  or  twenty  days  (ac- 
cording to  the  places  of  residence  of  the  parties  to 
be  served)  before  the  return  thereof.  If  the  amount 
of  the  primary  creditor's  claim  exceed  eight  dollars, 
the  service  must  be  personal,  unless  the  Judge 
order  otherwise ;  if  such  claim  does  not  exceed 
eight  dollars,  the  service  may  be  personal,  or  on 
some  grown-up  person  being  an  inmate  of  the 
dwelling  or  usual  place  of  abode,  trading  or  dealing 
of  the  person  requii'ing  to  be  served,  {w) 

Rule  oS.  54.  The  primary  debtor  shall  in  all  cases,  unless 

dispensed  with  by  the  Judge,  be  served  with  every 


Form  liS. 


Sees.  70,  71,  131 


Sec.  72. 


(m)  See  section  127  and  notes, 
and  for  forms  setting  forth  nature 
of  debt,  refer  to  Form  11. 

[v)  See  sections   127,    130,  and 


Form  42,   and  note  (c)  to  section 
137. 

(w)  See  sections  70,  71,  72  and 
131,  and  notes  thereto. 
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garnishee  summons,  and  if  not  served,  the  Judge 
may,  on  such  terms  as  to  him  may  seem  meet,  ad- 
journ the  case  until  such  service  be  effected,  and 
may  also  order  any  other* person  to  be  made  a  party 
to  such  suit,  and  to  be  served  with  such  summons. 

55.  The  Judge,  in  any  such  garnishee  proceed- 
ing, may  order  that  the  service  need  not  be  per-  Hecs.  isi,  iSo. 
sonal,  but  may  be  made  on  any  person  or  persons 
to  be  named  in  the  order,  or  in  such  other  manner 
as  the  Judge  may  direct,  {x) 

56  If  the  garnishee  or  the  primary  debtor,  secs.  129, 132. 
having  been  served,  does  not  appear  on  the  return 
of  such  summons,  judgment  may  be  given  against 
him  by  default,  and  if  only  some  of  the  parties 
required  to  be  served,  are  served,  the  Judge  may 
give  the  same  judgment  against  those  served  as  in 
ordinar}^  cases.  (?/) 

57.  Where  the  summons,  under  sec.  6,  sub-sec.  4,  ^g,,.  mo  and 
is  to  be  issued  from  any  Court  other  than  that  in  f^'^^^  ^^^'  ^^^' 
which  the  primary  creditor  has  obtained  judgment 

against  the  primary  debtor,  a  transcript  of  such 
judgment  shall  be  filed  with  the  clerk  of  such  first 
mentioned  Court,  previous  to  the  issuing  of  the  sum- 
mons against  the  garnishee. 

58.  No  payment  shall  be  made  by  a  garnishee  to 
a  primary  creditor  before  judgment  given  against 
the  primary  debtor,  except  an  order  for  that  pur- 
pose be  first  obtained  from  the  Judge,  (z) 

59.  The  application  under  section  14  must  be  by  sec.  ih2. 
summons  obtained  from  the  Judge,  returnable  at 

any  time  and  place  the  Judge  may  appoint,  and 

{x)  See  section  135  and  notes,  as  (2)  See  sections  129,    130,   142, 

to  the  scope  of  this  mle  ;  also  sec-        note  {h)  to  section  128,  and  note 
tion  131.  {zz)  to  section  135. 

(y)  See  section  129  ;  also  note  (w)  '^^'J/^'J^i^  ^"  ^?^.^  ^  '"^^^Ti"* 

to  section  132.  upon  the  latter  part  of  section  128. 


282  DIVISION  COURT  RULES. 


[Rule  60. 


Sec.  m.  calling  upon  the  garnishee,   primary  creditor,  or 

such  other  person  or  persons  as  the  Judge  in  his 
discretion  shall  think  fit.  If  the  money  has  been 
paid  over,  the  primary  .creditor  or  other  person 
may  be  called  upon  by  the  summons,  changing  the 
form  to  suit,  to  show  cause  why  he  should  not  pay 
the  money  to  the  primary  debtor  or  other  person 
applying.  The  order,  if  granted,  may  be  in  accord- 
ance with  the  summons,  and  may  be  granted  if 
parties  summoned  make  default,  or  otherwise,  as 
in  ordinary  chamber  applications  in  the  Superior 
Courts. 

g^^  j^  60.  The  bond  to  be  given  under  section  15  shall 

be  executed  by  the  primary  creditor,  or  his  agent, 
with  one  sufficient  surety  in  double  the  amount  of 
the  debt  ordered  to  be  paid  by  the  garnishee,  and 
shall  be  an  ordinary  bond  to  the  clerk,  by  his 
name  of  office,  conditioned  for  the  repayment  of 
the  money  in  case  repayment  be  ordered,  and  such 

Form  hi  a  bond  shall  be  approved  of  by  the  clerk  (Form  47  a). 

61.  In  addition  to  any  costs  that  may  be  awarded 

Sec.  139,  and  _  ,  i-,-,i.  .^, 

Portmh5,uo,      ajjainst  a  garnishee  under  the  11th  section,  if  the 
andW.  =  T  .         m-       -I  .  . 

primary    creditor   is    obliged    to   issue    execution 

against  him,  the  costs  of  such  execution  and  the 
bailiif's  fees  thereon  may  be  also  levied  of  the  gar- 
nishee. 

62.  The  forms  subjoined  to  these  rules  for  gar- 
nishee proceedings  shall  be  in  lieu  of  the  forms  for 
like  proceedings  in  the  schedule  of  the  Act  of 
1869,  and  the  entry  in  the  Debt  Attachment  Book 

Form  6.  shall  commence  when  the  attaching  order  or  gar- 

nishee summons,  as  the  case  may  be,  first  issues, 
and  each  subsequent  proceeding  shall  be  entered 
therein  when  taken. 
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63.  In  the  proceedings  against  garnishees  under 
the  Common  Law  Procedure  Act,  sections  292  to 
296  inclusive,  (a)  the  forms  48,  49,  50,  90  may  be 

used  ;  and  the  same  proceedings  may  be  taken  in  R.  s.  cap.  5o, 

,  sees,  oll-olo. 

the  Division  Court  against  the  garnishee  as  pro- 
vided in  the  Act  of  1869,  and  in  these  rules  and 
forms,  made  under  the  said  Act,  as  far  as  applic- 
able. 

PROCEEDINGS  BY  AND  AGAINST  EXECUTORS  AND 
ADMINISTRATORS. 

64.  A  party  suing  an  executor  or  administrator  sec.  57  and 
may  charge  in  the  summons,  in  Form  32,  that  the 
defendant  has  assets,  and  has  wasted  them. 

65.  In  all  cases,  if  the  Courts  shall  be  of  the /fonnsSi, 3:?, 60. 
opinion  that  the  defendant  has  wasted  the  assets, 

the  judgment  shall  be,  that  the  debt  or  damages 
and  costs  shall  be  levied  de  bonis  testatoris  si,  dx., 
etj  si  7ion,  de  bonis  propriis,  (b)  and  the  non-pay- 
ment of  the  amount  of  the  demand  immediately, 
on  the  Court  finding  such  demand  to  be  correct, 
and  that  the  defendant  is  chargeable  in  respect  of 
assets,  shall  be  conclusive  evidence  of  wasting  to 
the  amount  with  which  he  is  so  chargeable. 

Q6.  Where  an  executor  or  administrator  denies  Forms  oi, 83,8/,. 
his  representative  character,  or  alleges  a  release  to 
himself  of  the  demand,  whether  he  insists  on  any 
other  ground  of  defence  or  not,  and  the  judgment 
of  the  Court  is  in  favour  of  the  plaintifi",  it  shall  be, 
that  the  amount  found  to  be  due,  and  costs,  shall 
be  levied  de  bonis  testatoris  si,  <kc.,  et,  si  non,  de  Rule.  65. 
bonis  propriis. 

(a)  These  sections  are  uow  sec-  (b)  That  is,  of  the  goods  of  the 

tions  311  to  316  of  Rev.  Stat. ,  cap.  testator,  if  any,  or  if  not,  of  the 

50,  and  will  be  found  on  page 256,  goods  of  the  defendant. 
ante. 
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Forms 62, 83, su.  67.  Where  an  executor  or  administrator  admits 
his  representative  character,  and  only  denies  the 
demand,  if  the  plaintiff  prove  it,  the  judgment  shall 
be,  that  the  demand  and  costs  shall  be  levied  de 
bonis  testatoris,  si,  dec,  et,  si  non,  as  to  costs,  de 
bonis  jyi'opriis. 

Forms  63  83,8/,.  68.  Where  the  defendant  admits  his  representa- 
tive character,  but  denies  the  demand,  and  alleges 
a  total  or  partial  administration  of  assets,  and  the 
plaintiff  proves  his  demand,  and  the  defendant 
proves  the  administration  alleged,  the  judgment 
shall  be,  to  levy  the  costs  of  proving  the  demand 
de  bonis  testatoris,  si,  <kc.,  et,  si  non,  de  bonis  pi'O- 
priis  ;  and  as  to  the  whole  or  residue  of  the  de- 
mand, judgment  of  assets  quando  acciderint;  (c) 
and  the  plaintiff  shall  pay  the  defendant's  costs  of 
proving  the  administration  of  assets. 

Forma  66  83  M.  ^^-  Where  the  defendant  admits  his  represen- 
tative character,  but  denies  the  demand,  and  alleges 
a  total  or  partial  administration  of  assets,  and  the 
plaintiff  proves  his  demand,  but  the  defendant  does 
not  prove  the  administration  alleged,  the  judgment 
shall  be,  to  levy  the  amount  of  the  demand,  if  such 
amount  of  assets  is  shown  to  have  come  to  the 
hands  of  the  defendant,  or  such  amount  as  is  shown 
to  have  come  to  them ,  and  costs,  de  bonis  testatoris, 
si,  Sfc.,  et,  si  non,  as  to  the  costs,  de  bonis  propriis  ; 
and  as  to  the  residue  of  the  demand,  if  any,  judg- 
ment of  assets,  quando  acciderint. 

Fornix  65,  83  70.   Where  the  defendant  admits  his  representa- 

^"^      ■  tive  character  and  the  plaintiff's  demand,  but  alleges 

a  total  or  partial  administration  of  the  assets,  and 

proves  the  administration   alleged,   the  judgment 

(c)  That  is,  when  they  shall  have  come  into  his  hands. 
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shall  be  for  assets,  qiuando  accidfrint,  and  the  plain- 
tifl'  shall  pay  thf  defendant's  costs  of  proving  the 
administration  of  assets. 

71.  Where  tiie  defendant  admits  his  representa-  For7n!iG0,8S,8i,. 
tive  character  and  the  plaintiff's  demand,  but  alleges 

a  total  or  partial  administration  of  the  assets,  but 
does  not  prove  the  administration  alleged,  the  judg- 
ment shall  be,  to  levy  the  amount  of  the  demand, 
if  so  much  assets  is  shown  to  have  come  to  the  de- 
fendant's hands,  or  so  much  as  is  shown  to  have 
come  to  them,  and  costs,  dg  bonis  testator  is  si,  Sfc,  et, 
si  non  as  to  the  costs,  de  bonis  propriU  ;  and  as  to 
the  residue  of  the  demand,  if  any,  judgment  of 
assets,  quando  acciderint. 

72.  Where  judgment  has  been  given  against  an  Formsu. 
executor   or    administrator,   that   the   amount   be 
levied  upon  assets  of  the  deceased,  quando  accide- 
rint, the  plaintiff,  or   his  personal  representative, 

may  issue  a  summons  (Form  34)  ;  and  if  it  shall 
appear  that  assets  have  come  to  the  hands  of  the 
executor  or  administrator  since  the  judgment,  the 
Court  may  order  that  the  debt,  damages,  and  costs  be 
levied  de  bonis  testatoris  si,  4'c.,  et,  si  no7i,  as  to  the  Former. 
costs,  de  bonis  propriis  ;  provided,  that  it  shall  be 
competent  for  the  party  applying,  to  charge  in  the 
summons,  that  the  executor  or  administrator  has 
wasted  the  assets  of  the  testator  or  intestate,  in  the 
same  manner  as  in  Rule  64  ;  and  the  provisions  of 
Rule  65  shall  apply  to  such  inquirv  :  and  the  Court    ' 

.  ^       "  Rules  61,,  65. 

may,  if  it  appears  that  the  party  charged  has  wasted 
the  assets,  direct  a  levy  to  be  made,  as  to  the  debt 
and  costs,  de  bonis  testatoris  si,  Sfc,  et,  si  non.  de 
bonis  propriis. 

73.  Where   a  defendant  admits  his  representa- 
tive character  an4  the  plaintiff's  demand,  and  that 
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Sec.  yoandRtiiehe  is  chargeable  with  any  sum  in  respect  of  assets, 
he  shall  pay  such  sum  into  Court  subject  to  the 
rules  relating  to  payment  into  Court,  in  other 
cases. 

Form  59.  74.   In  actions  against   executors  and  adminis- 

trators, for  which  provision  is  not  hereinbefore 
specially  made,  if  the  defendant  fails  as  to  any  of 
his  defences,  the  judgment  shall  be  for  the  plaintiff, 
as  to  his  costs  of  disproving  such  defence,  and  such 
costs  shall  be  levied  de  bonis  testatoris,  si,  ^c,  et,  si 
non,  de  bonis  propriis. 

Forms  5k  to  58.  75.  In  actions  by  executors  or  administrators,  if 
the  plaintiff  fail,  the  costs  shall,  unless  the  Court 
shall  otherwise  order,  be  awarded  in  favour  of  the 
defendant,  and  shall  be  levied  de  bonis  projitriis. 

clerks'  and  bailiffs'  duties,  (d) 
76.  The  clerk  of  every  Division  Court  shall  have 


(c/)  See  sections  35  to  43  inclu- 
sive, as  to  clerks'  duties,  and  sees. 
45,  46  and  note  (/)  to  section  163, 
as  to  tlie  duties  of  bailiffs  ;  but  as 
these  sections  only  speak  generally 
of  the  duties  of  these  officers,  refer- 
ence must  also  be  made  to  appro- 
priate headings  throughout  the  Act 
and  rules. 

As  to  the  duties  of  bailiffs,  how- 
ever, in  reference  to  executory  pro- 
cess, it  will  be  convenient  to  group 
together  in  this  place  some  of  the 
principal  rules  which  should  govern 
them.  Most  of  these  rules  are 
equally  applicable  to  writs  of  exe- 
cution in  ordinary  cases,  warrants 
of  attachment  under  the  abscond- 
ing debtor's  clauses,  and  warrants 
of  commitment. 

In  the  first  place,  no  bailiff  can 
act  without  a  warrant  under  seal. 
As  a  general  rule,  the  manner  and 
subject  matter  of  a  seizure  under 
executions  and  attachments  are  the 


same.     As  to  the  latter,  see  section 
192. 

It  is  the  duty  of  the  bailiff,  as 
soon  as  a  writ  of  execution  has  been 
lodged  in  his  hands,  to  make  care- 
ful and  diligent  inquiry  concerning 
the  execution  debtor  or  his  pro- 
perty, and  to  execute  the  writ  with- 
out  any  unnecessary  delay.  If  he 
refuses  to  execute  a  writ  when  he 
has  the  opportunity  and  is  re(iuir- 
ed  to  do  it,  and  nothing  occurs  to 
prevent  him,  he  will  be  responsible 
in  damages  to  the  execution  credit* 
or  for  his  negligence.  If  the  bailiff 
sells  goods  for  much  less  than  they 
ought  to  have  been  sold  for,  or  does 
not  take  due  and  proper  care  in  sell- 
ing to  the  best  advantage,  or  if  he 
seizes  or  sells  goods  of  much  greater 
value  than  would  suffice  to  satisfy 
the  execution  and  expenses,  he 
will  be  responsible  in  damages  to 
the  party  damnified.  There  is  no 
duty  or  obligation  on  the  part  of 
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an  office  at  such    place,   within  the  division  for 
which  he  is  clerk,  as  the  Judge  shall  direct. 


the  judgment  creditor  to  give  the 
bailiff  any  information  or  assist- 
ance to  enable  him  to  execute  the 
writ  (Add.  on  Torts). 

The  bailitt"  may  enter  the  house 
of  the  defendant  when  the  outer 
door  is  open,  or  through  any  other 
opening  to  execute  th.eji.fa.,  and 
this  though  neither  the  defendant 
nor  his  goods  are  there,  if  he  have 
reasonable  grounds  for  suspecting 
that  there  are  goods  there  belong- 
ing to  the  defendant.  And  he  may 
enter  the  house  of  a  stranger  if 
goods  belonging  to  the  defendant 
are  actually  there  ;  otherwise  not. 
The  bailif}'  cannot  break  open  an 
outer  door  or  window  in  order  to 
execute  the  warrant ;  but,  having 
entered  peaceably,  he  may  in  all 
cases  break  open  inner  doors,  clos- 
ets, and  the  like,  if  necessary ;  but 
if  any  person  be  present  who  can 
open  the  door,  it  should  not  be 
opened  without  a  previous  demand 
and  refusal. 

The  bailiff  may,  if  necessary, 
break  open  the  outer  door  of  a 
barn  or  other  building  not  con- 
nected with  or  within  the  same 
curtilage  with  the  dwelling  house, 
and  that  even  without  a  previous 
demand  of  admission.  The  bailiff 
may  also,  after  demand  of  admit- 
tance and  refusal,  break  open  the 
outer  door  of  a  dwelling  house  be- 
longing to  a  third  j^erson,  if  the 
defendant's  goods  have  been  taken 
there  to  avoid  being  taken  in  exe- 
cution. After  having  seized  the 
goods,  the  bailiff  may  either  re- 
move the  goods  to  some  fit  place,  or 
he  may  leave  them  on  the  prem- 
ises and  leave  a  man  in  jjossession 
of  them"  (Lloyd's  County  Courts 
Practice,  524). 

As  to  what  goods  may  be  seized 
on  an  execution,  see  section  170, 
and  notes  thereto. 


As  to  whose  goods  may  be  taken, 
it  is  laid  down  in  the  books  of  prac- 
tice that  the  bailiff  can  execute  the 
writ  on  goods  of  the  defendant  only ; 
and  if  he  seize  goods  or  chattels  be- 
longing to  a  third  party,  he  will  be 
liable  to  an  action,  and  this  though 
they  be  in  possession  of  the  defend- 
ant and  apparently  his  property 
(Chitty's  Arch.  581).  If  a  third 
party  puts  in  a  claim  for  the  goods, 
the  bailiff's  proper  course  is  to  ap- 
ply for  a  summons  of  interpleader 
under  the  210th  section. 

The  goods  of  a  testator  or  intes- 
tate cannot  be  taken  in  execution 
for  a  personal  debt  of  the  executor 
or  administrator  unless  the  execu- 
tor or  administrator  has  by  some 
act  made  the  goods  his  own  (1 
Wms.  Exors.  489,  505).  If  one  of 
several  defendants  die  after  judg- 
ment and  before  execution,  the 
writ  should  in  form  be  against  all, 
but  it  can  be  executed  only  against 
the  goods  of  the  survivors. 

As  to  executions  against  part- 
ners, see  note  {q)  to  section  78  and 
note  to  Form  N. 

Care  should  be  taken  not  to  sell 
more  than  is  sufl&cient  to  satisfy 
the  execution,  and  the  bailiff,  if  he 
sells  more  than  is  necessary,  will  ])e 
liable  in  trover  for  the  excess,  as 
a  sale  under  an  execution  is  pre- 
sumed to  be  for  ready  money.  It 
is  the  duty  of  the  bailiff  to  stop 
the  sale  as  soon  as  sufficient  money 
is  realized  to  satisfy  the  execution 
{Cook  V.  Palmer,  6  B.  &  C.  739). 

As  to  this  subject  in  the  case 
of  attachments  against  absconding 
debtors,  see  section  190,  note  (</), 
and  section  198,  note  (w). 

A  frequent  subject  of  discussion 
with  bailiffs  is  as  to  the  priority  of 
executions.  The  conflict  that  may 
arise  as  between  executions  from  a 
Superior  or  County  Court  and  from 
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a  Division  Court,  is  spoken  of  in 
note  (o)  to  section  156.  Tiie  cases 
of  attaching  and  non-attaching  cre- 
ditors under  the  absconding  debt- 
ors' clause,  are  fully  discussed  in 
note  {n)  to  section  195. 

The  subject  of  priority  as  be- 
tween execution  creditors  in  Divi- 
sion Courts  is  simple  enough.  If 
the  writs  are  in  the  hands  of  the 
same  bailiff,  the  first  takes  preced- 
ence, and  must  be  first  satisfied — 
unless,  indeed,  stayed  by  the  plain- 
tiff either  in  express  terms  or  by 
implication.  For  example,  if  he 
tells  the  bailiff  not  to  sell  unt  jl  an- 
other writ  comes  in,  the  writ  is  not 
in  his  hands  for  execution,  and  will 
therefore  be  postponed  to  a  writ 
delivered  to  the  bailiff  at  a  subse- 
quent period  {Foster  et  al.  v.  Smith, 
13  U.  C.  R.  243). 

A  difficulty  may  sometimes  arise, 
however,  where  executions  against 
the  same  person  are  delivered  to 
two  or  more  bailiffs  in  the  same 
county,  over  the  whole  of  which, 
as  we  have  seen  (see  note  {t)  to 
section  156),  each  has  jurisdiction. 
But  here  doubtless  the  bailiff  who 
first  seized  would  properly  claim 
priority  for  the  writ  in  his  hands, 
irrespective  of  when  the  judgments 
had  been  recovered  or  of  the  date 
of  the  delivery  of  the  writs  to  the 
bailiffs  ;  and  in  determining  the 
priority  of  writs,  the  Court  will 
look  to  the  fraction  of  a  day  {Beek- 
man  v.  Jarvis,  3  U,  C.  R.  280  ; 
Converse  v.  Michie,  16  C.  P.  167). 
If  a  plaintiff  has  an  execution 
against  several  defendants,  he  can- 
not be  prevented  from  directing 
the  bailiff  to  levy  the  whole  amount 
oat  of  the  goods  of  one  of  them 
{Zavitz  V.  Hoover  et  al,  M.  T.  2 
.Vict). 

As  to  a  warrant  of  commitment, 
it  may  be  executed  at  any  time  of 
day  or  night,  and  on  any  day  ex- 
cept Sunday,  and  the  arrest  may  be 
made  at  any  time  before  the  warrant 


expires;  but  the  bailiff  should  exe- 
cute it  within  a  reasonable  time,  or 
he  would  probably  be  liable  to  an 
action  at  the  suit  of  the  party  in 
whose  interest  the  warrant  was  is- 
sued if  he  could  prove  injury  result- 
ing from  the  neglect  (Lloyd's  Coun- 
ty Courts  Practice,  579).    It  may 
be  also  executed  within  the  county 
of  which  the  officer  is  either  a  con- 
stable  or  bailiff,  but  it  cannot  be 
executed  in  a  court  of  justice  with- 
out leave  of  the  Judges.    The  bail- 
iff' cannot  break  open  an  outer  door 
of  a  person's  house,  nor  can  any 
force  be  used  in  order  to  gain  ad- 
mittance to  the  house,  even  if  it 
be  only  the  lifting  of  a  latch  that  is 
anyhow  fastened, "  for  every  man's 
house    is    his    castle"   {Semaynes' 
Case,  5  Coke  92).     A  violation  of 
this  rule  would  render  the  bailiff 
subject  to  an  action,  and  the  arrest 
would  be  a  nullity;  but  this  pro- 
tection  is   confined   to   the   outer 
door.     So  that  the  apartment  of  a 
lodger  may  be  broken  into,  provid- 
ed the  bailiff"  has  effected  a  peace- 
able entrance  into  the  house.     The 
same  rule  applies  where  the  judg- 
ment debtor  is  in  the  house  of  a 
stranger,    though   if,    after  being 
once  lawfully  arrested,  the  debtor 
escapes  and  shelters  himself  in  the 
house  of  another,  the  bailiff"  may 
use  violence  in  order  to  enter  and 
take  him,  provided  it  be  done  in 
fresh   pursuit   {Semaynes'  Case,    5 
Coke,  92).     If  the  bailiff  has  reason 
to  believe  that  the  judgment  debt- 
or is  in  his  house,  he  may  enter 
peaceably  in  order  to  arrest  him, 
but  he  cannot  justify  even  a  peace- 
able  entry   into   the  house    of   a 
stranger,  except  by  proof  that  the 
judgment  debtor  was  actually  there 
{Cooke  V.  Birt,  5  Taunt,  765;  John- 
son V,  Leigh,  6  Taunt.  245).      In 
cases  where  it  is  necessary  to  em- 
ploy force,  it  is  advisable,  in  order 
to  justify  it,  to  demand  admission, 
and  to  exhaust  every   leasonable 
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77.  The  following  books  shall  be  kept  by  the 

clerk,  (e)  and  the  necessary  entries  fairly  made  Fonm  u,  5,  c. 
therein,  namely  :  1st,  a  book  to  be  called  the  "  Pro- 
cedure Book,"  in  which  shall  be  entered  a  note  of 
all  process  issued,  and  of  all  orders,  judgments,  de- 
crees, transcripts  received,  warrants,  executions, 
and  returns  thereto,  and  of  all  other  proceedings  in 
every  cause  and  at  every  Court ;  2nd,  a  book  to  be 
called  the  "  Cash  Book,"  in  which  shall  be  entered 
an  account  of  all  suitors'  moneys  paid  into  and  out 
of  Court ',  and  3rd,  a  "  Debt  Attachment  Book :" 
which  books  shall  be  according  to  Forms  4,  5  and 
6,  and  kept,  as  nearly  as  may  be,  in  the  manner 
shown  in  the  forms. 

78.  The  clerk  shall  number  every  claim  in  the  ^^<^-  ^.  <wi(Z 

•^  Forms  15  to  19» 

order  in  which  it  is  received  b^  him  :  the  number- 
ing to  show  the  standing  of  the  suit,  in  respect  to 
the  whole  number  of  suits  entered  in  the  Court  for 
the  then  current  year. 

79.  In  any  case  where  the  proceeding  by  special 

means  before  resoi-ting  to  it  (Lloyd's  tion  38,  which  refers  to  the  Pro- 
County  Courts  Practice,  580).  cedure  Book,  and  section  67,  which 
An  arrest  may  be  made  by  merely  speaks  of  the  "  Foreign  Procedure 
touching  the  person,  saying  at  the  Book."  As  has  already  been  sag- 
same  time  such  words  as  "You  are  gested  in  the  previous  pages  (see 
my  prisoner,"  or  "  I  arrest  you,"  note  {w)  to  section  79,  and  note  (p) 
&c. ;  and  so,  if  an  officer  put  his  to  section  156),  it  would  be  well  for 
hand  through  an  open  window  and  clerks  to  keep,  in  addition  to  the 
touch  the  prisoner,  he  may  after-  books  mentioned  above,  an  "Order 
wards  break  into  the  house  to  take  Book,"  in  which  should  be  catered 
him  into  custody  {Sandon  v.  Jer-  all  orders  given  to  clerks  by  suitors 
vis,  E.  B.  &  E.  935).  But  it  is  not  for  the  taking  any  step  in  the  cause 
always  absolutely  necessary  to  touch  which  should  originate  from  the 
the  person,  for  if,  after  being  told  suitor,  or  for  the  issue  of  execution 
by  the  officer  that  he  has  come  to  or  other  process,  and  thus  prevent 
arrest  him,  he  goes  with  the  offi-  suitors  from  denying  their  having 
cer,  it  is  a  legal  arrest.  given  such  orders,  and  as  a  guide 

See  also  notes  {p)  and  {q)  to  sec-  to  the  daUy  duties  of  his  office.    A 

tion  184,  and  note  {g)  to  section  46.  suggestion  to  this  effect  was  made 

{e)  See  note   (v)  and  {ic)  to  sec-  ^y  ^^^  author  in  6  L.  C.  G.  45. 
19 
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summons  is  warranted,  it  shall  be  adopted  by  the 
clerk  unless  otherwise  ordered  by  the  plaintiff.  (/) 

Rule  3,  and  ^^'  The    clerk    shall  annex  to  every  summons 

onm  oto^  .  ^^hether  original,  alias,  pluries  or  renewed)  the 
copy  of  claim,  entered  with  him  according  to  Rule 
3  ;  and  to  each  copy  of  summons  to  be  served,  shall 
be  likewise  annexed  a  copy  of  such  claim  ;  and  the 
clerk  shall,  without  delay,  issue  the  same  for  service. 

itiiU^  and  81.  In  case  process  is  required  to  be  served  in 

uecs.  67, 7A,  75,  ^  foreign  division,  and  the  plaintiff  does  not  elect, 
and  the  Judge  or  clerk  does  not  make  any  order  as 
to  how  it  shall  be  served,  it  may  by  transmitted  by 
mail,  by  the  clerk  issuing  the  same  (on  receiving 
the  necessary  postage  and  fees),  to  the  clerk  of  the 
division  where  the  same  is  required  to  be  served  ; 
and  such  last  mentioned  clerk  shall  forthwith  de- 
liver such  summons,  or  other  process,  to  the  bailiff 
of  his  division,  to  be  executed ;  and  such  bailiff 
shall  serve  the  same,  and  forthwith  make  return 

Rule  90.  thereof  to  the  clerk  of  his  Court,  in  the  manner  re- 

quired by  Rule  90  ;  and  such  last  mentioned  clerk, 
on  return  made,  shall  forthwith  transmit  the  papers, 
by  mail,  with  the  necessary  affidavits  of  service,  if 
effected,  or  if  service  is  not  effected,  with  the  proper 
return  to  the  first  mentioned  clerk. 

Sees.  70,  71,  72.  82.  Every  ordinary  summons  must  be  served 
ten,  fifteen  or  twenty  days  (according  to  the  resi- 
dence of  the  defendant)  before  the  holding  of  the 
Court  at  which  it  is  returnable  (neither  4;he  day  of 
service  nor  the  day  of  holding  the  Court  to  be 
counted),  and  where  any  such  summons  has  not 
been  served,  another  summons,  or  successive  sum- 
monses, may  be  issued. 

(/)  But  it  can  only  be  done  in  the  case  of  a  debt  or  iiionoy  d(Miian(l  (see 
section  79). 
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83.  The  returns  required  to  be  made  by  clerks  See.  uz,  and 
under  the  41st  section  of  the  Act,  shall  be  accord- 
ing to  Form  115,  and  shall  be  made  immedi- 
ately after  the  30th  day  of  June  and  the  31st  day 
of  December,  in  each  year,  without  any  special 
order  from  the  Judge. 

81.  The  list  of  unclaimed  moneys,  required  by  Sec.  i^s,  and 
the  43rd  section  of  the  Act,  shall  be  made  under 
oath  according  to  the  form,  and  shall,  in  the 
month  of  January  in  each  year,  be  transmitted  by 
the  clerk,  together  with  the  moneys  (if  any)  therein 
mentioned,  to  the  County  Crown  Attorney,  and  if 
no  money  remains  unclaimed,  the  fact  shall  be 
stated  in  the  affidavit. 

85.  The  summons,  under  the  160th  section  of  sec.l??,  Porm 
the  Act,  may  be  served  by  delivering  to  the  ^*' '^"''^"^  " 
defendant  a  copy  thereof,  and  shall  be  served  ten 

days  at  least  before  the  day  on  which  the  party  is 
required  to  appear  ;  but  the  service  of  such  sum- 
mons, at  any  time  before  the  day  appointed  for  the 
appearance  of  such  party,  may  be  deemed  by  the 
Judge  to  be  a  good  service,  if  it  shall  be  proved 
to  his  satisfaction  that  such  party  was  about  to 
remove  out  of  the  jurisdiction  of  the  Court. 

86.  All  the  papers  in  the  cause  received  or  tiled 
by  the  clerk  shall  be  kept  by  him  together  in  the 
original  summons,  and  be  produced  by  the  clerk  at 
the  hearing  of  the  cause,  or  when  required,  cm 
application  to  the  Judge.  The  original  summons, 
in  all  cases,  shall  be  printed  on  a  half-sheet  of  fools- 
cap, in  order  that  the  papers  may  be  so  kept 
therein,   (r/) 

{(j)  The  obvious  purpose  of  this  the  clerk's  office  in  detached  par* 
rule  18  that  the  pap»'.rs  may  be  easily  eels.  Executions  especially  should 
accessible,  and  not  scattered  about        be  thus  cared  for,  as  important  re- 
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Sees.  86,  90. 


Rules  30,  21,30. 
Sees.  86,  87,  90. 
Forms  102,  103. 


Sec.  38,  and 
Rule  U7. 


87.  The  notice  of  payment  into  Court  under  sec- 
tions 87  and  91  of  the  Act,  to  be  given  by  the 
clerk,  shall  be  according  to  Form  102,  sees.  9  and 
10.  (A) 

88.  In  case  the  defendant  shall  have  given  the 
clerk  notice  that  he  disputes  the  plaintiff's  claim, 
or  any  other  notice  of  which  the  plaintiff  should 
be  informed  before  the  trial,  or  if  the  defendant 
has  given  a  confession,  or  failed  to  give  notice  of 
defence  when  required,  the  clerk  shall  immediately 
send  the  plaintiff  notice  thereof  (Form  102,  as  the 
case  may  require). 

89.  In  every  case  in  which  the  clerk  is  required 
to  tax  costs  he  shall  make  out  a  bill  in  detail,  and 
the  same  shall  be  endorsed  upon  or  annexed  to  the 
original  summons,  and  may  be  in  the  form  shown, 
No.  114  (i). 


ferences  may  he  at  any  time  requir- 
ed to  be  made  to  them ;  and  it  is 
both  for  the  protection  of  the  clerk 
and  bailiff,  and  for  the  convenience 
of  parties,  tliat  this  rule  should  be 
carefully  observed. 

(A)  Section  86  suggests  a  plea  of 
tender  before  action  brought,  which 
is  the  only  instance  of  a  written 
pleading  suggested  by  the  Act.  In 
case  the  defendant  might  desire  to 
make  use  of  that  mode  of  defence, 
he  may  use  the  form  given  in  note 
to  that  section.  The  notice  which 
section  86  requires  the  clerk  to  give 
may  be  readily  drawn  from  the 
plea  filed. 

(i)  Form  114,  as  a  guide  for  the 
amount  to  be  charged,  is  no  longer 
applicable  in  the  sliape  originally 
passed,  inasmuch  as  on  the  26th 
June,  1874,  a  new  tariff  of  fees 
was  substituted  by  the  Board  of 
County  Judges  for  that  settled  by 


the  Rules  of  1869.  The  bill  of 
costs  in  this  form  was  never  in- 
tended by  the  Board  of  County 
Judges  for  a  mere  form,  but  as  an 
illustration  of  what  they  intended 
by  the  tariff,  and  what  the  Judges 
of  the  Superior  Courts  of  Law  in- 
tended to  sanction  by  their  ap- 
proval. 

The  editor  having  ascertained 
the  views  of  three  leading  mem- 
bers of  the  Board  of  County  Judges 
for  this  purpose,  has  ventured,  in 
accordance  therewith,  to  insert  in 
lieu  of  the  fees  given  in  the  bill  of 
costs,  No.  114,  those  fees  which 
are  now  authorized  by  the  new 
tariff  (Forms  127  and  128).  The 
taxable  items,  it  "will  be  seen,  are 
(except  as  to  stamps,  now  abolished) 
the  same,  but  the  figures  differ. 

Section  219  shows  what  may  be 
the  consequences  of  disregarding 
the  plain  provisions  of  Rule  170  as 
explained  by  this  form. 

The  items  and  fees  now  charge- 
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90.  Every  bailitf  receiving  a  summons  for  service  Sees.  h5, 74, 75. 
from  a  clerk,  shall,  within  six  days  after  service 
has  been  effected,  make  a  return  to  such  clerk, 
showing  the  mode  of  service,  and  for  every  such 
return  and  attending  at  the  clerk's  office  to  make 
tlie  necessary  affidavit  of  service,  the  bailiff  will  be 


able  are  very  easily  understood  ; 
for  instance,  "copies  of  process 
and  claim"  are  one  charge,  20  cts. 
The  clerk  has  therefore  no  ri^ht  to 
charge  20  cts.  for  each.  The  plain- 
titf  is  bound  to  furnish  particulars 
and  copies  of  his  claim  ;  if  he  does 
not  do  so,  but  requires  the  clerk  to 
make  them  out,  the  clerk  is  en- 
titled to  20  cts.  for  douig  so.  The 
same  may  be  said  of  the  defendant's 
set-off ;  but  these  are  not  taxable 
items  against  the  opposite  party 
in  any  event. 

"Entering  eveiy  judgment"  in- 
cludes the  entering  of  the  whole 
decree  of  the  Judge,  whatever  it 
may  be,  or  entering  the  judgment 
on  the  verdict  of  a  jury;  the  clerk 
lias  no  right  to  charge  for  a  Judge's 
order  made  at  the  hearing,  or  for 
tinal  order  made  by  the  Judge  at 
the  time  of  giving  judgment  as 
well.  The  Judge,  after  delivering 
judgment  at  one  Court,  may  at 
some  future  Court  vary  the  time 
and  mode  for  jmyment  of  a  judg- 
ment ;  for  an  order  of  this  kind, 
* '  made  at  the  hearing  "  of  the  ap- 
plication, or  perhaps  for  *'  final 
order  made  by  the  Judge"  on  a  con- 
fession, where  there  is  no  hearing 
by  the  Judge,  the  clerk  would  be 
entitled  to  one  fee  of  40  cts.,  but 
not  for  a  iinal  judgment  entered  by 
the  clerk  an  well.  The  items  of  the 
tariff  in  this  particular  are  put  dis- 
jimctivebj,  and  are  not  to  be  con- 
strued cumidatively.  Some  clerks 
disregard  the  manner  and  amounts 
of  these  items,  so  plainly  set  forth, 
and  run  a  serious  risk  every  time 
they  charge  according  to  their  own 


notions  outside  what  the  law  sanc- 
tions. 

There  are  various  orders  which  a 
Judge  may  make  unconnected  with 
entering  a  judgment.  For  example, 
he  may  hear  the  parties  under  an 
interpleader,  and  there  may  he  an 
order  made,  or  a  final  order,  with- 
out any  adjudication  on  the  merits ; 
or  he  may  hear  them  under  the 
Fence- viewers  Act,  the  Ditches  and 
Watercourses  Act,  or  the  Assess- 
ment Act.  This  tarifif  must  be  read 
in  the  sense  that  there  are  various 
duties  to  be  performed  under  the 
different  sections  of  the  Division 
Courts  Act  and  other  Acts  which 
require  orders  from  the  Judge  ;  and 
it  is  in  the  light  of  these,  and  to  re- 
munerate the  clerks  for  their  ser- 
vices so  rendered,  that  the  tariff 
must  be  construed  ;  but  not  that 
they  are  to  be  paid  twice  over,  or 
under  two  or  three  different  forms 
of  expression. 

Without  going  into  all  the  minu- 
tiae of  overcharges  that  have  been 
made  in  numberless  instances,  it 
would  be  well  for  clerks,  in  view 
of  the  growing  determination  to 
legislate  adversely  to  tlieni  on  this 
subject,  to  take  pains  and  construe 
the  tariff  most  favourably  to  the  par- 
ties to  the  suit  and  least  favourably 
to  themselves  ;  in  short,  more  in 
accordance  with  common  sense  than 
has  been  done  by  some,  so  far  at 
least  as  experience  has  taught  us, 
and  as  may  be  further  judged  by 
the  published  report  of  the  Inspec- 
tor of  Division  Courts. 

The  items  for  the  Fee  Fund  are 
now  effete. 
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entitled  to  a  fee  of  ten  cents,  to  be  allowed  as  costs 
in  the  cause  ;  but  he  shall  not  be  entitled  to  such 
fee  unless  the  return  be  duly  made  within  the  six 
days  mentioned.  And  where  a  summons  has  not 
been  served,  the  bailiff  shall,  immediately  after  the 
time  for  service  has  expired,  return  the  same  to 
the  clerk,  stating  the  reason  for  non-sei-vice,  in 
writing,  on  the  back  of  the  summons. 

91.  The  bailiff  shall  attend  every  sitting  of  the 
Court  at  the  place  appointed  for  holding  the  same, 
at  such  time  as  shall  be  required  by  the  Judge,  and 
see  that  ail  suitable  preparations  are  made  for  the 
proper  accommodation  of  the  Court.  He  shall 
make  all  necessary  proclamations,  preserve  order, 
call  the  parties  and  witnesses,  and  perform  such 
other  duties  as  may  be  imposed  by  the  Judge. 
And  for  calling  the  parties  and  their  witnesses  he 
Rule  168.  shall  be  entitled  to  receive,  in  every  defended  case, 

the  sum  of  fifteen  cents,  to  be  taxed  as  costs  in  the 
cause. 

Sees  u  4-5  and  ^^'  "^^^  bailiff  shall  keep  a  book  (see  Form  126), 
note.  '  '  to  be  called  ''The  Bailiff's  Process  Book,"  and  he 
shall  enter  therein  every  warrant,  process,  order 
or  execution  which  he  has  been  required  to  serve 
or  execute,  and  shall  enter,  from  time  to  time  there- 
in, what  he  shall  have  done  under  or  with  each 
said  warrant,  process,  order  or  execution,  and  if 
the  same  be  not  executed  or  served  according  to 
the  exigency  thereof,  why  it  was  not  so  executed 
or  served ;  and  the  bailiff  shall,  at  all  reasonable 
times,  give  to  a  suitor  or  his  agent  every  informa- 
tion he  may  require  as  to  the  execution  or  service, 
or  non-execution  or  non-service  of  any  warrant, 
process,  order  or  execution  which  has  been  issued 


Form  126. 
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at  his  instance;  and  the  book  so  required  to  be 
kept  sliall  at  all  times  be  open  to  the  inspection  of 
the  Judge  or  clerk. 

93.  At  every  Court,  and  at  such  other  times  siS^ormi26. 
the  Judge  shall  require,  the  bailiff  shall  deliver  to 

the  clerk  of  the  Court  a  statement  or  return  on 
oath  (Form  126)  of  what  shall  have  been  done  since 
his  last  return  under  every  warrant,  precept  and 
writ  of  execution,  which  he  shall  haA^e  been  re- 
quired to  execute,  (j) 

94.  The   returns   mentioned    in    Rule    93    shall  f^^^/f^«"^ 
be  tiled  by  tlie  clerk  in   his  office,  and  be  open, 
without  fee,  to  the  inspection  of  any  person  inter- 
ested ;  and  the  clerk  shall  examine  such  returns, 

and  if  found  correct  and  complete,  within  ten  days 
after  the  receipt  thereof,  endorse  thereon  a  memo- 
randum in  the  following  words  :  "  I  have  carefully 
examined  the  within  return.  The  same  is  full, 
true,  and  correct  in  every  particular,  to  the  best  of 
my  knowledge  and  belief.     Dated  the  day  of 

,18     ,  ,  Clerk."     And  if  such 

returns  be  found  by  the  clerk  to  be  incorrect  or 
incomplete,  he  shall  forthwith  notify  the  same,  with 
the    particulars    thereof,  to  the  Judge,  and  if  no 

(j)  Besides  this  general  return,  bailiff,  as  under  section  74;  for  by 

there  should  be  a  return  endorsed  Rule  94  the  clerk  must  certify  to 

upon  each  writ  of  execution  stat-  the  correctness  of  a  return  which, 

ing  wliat  has  been  done  under  it,  as  to  executions  from  other  Courts, 

whether    "money   made,"     "no  he  can  know  nothing  about  (see 

goods,"   &c. ,  as  the  ease  may  be  note  to  section  74).     It  would  be 

(see  forms  of  returns  124  a,  b,  c,  d,  a  proper  practice,  in  order  to  secure 

and  note).   For  return  to  writ  of  re-  the  objects  of  this  and  the  next 

}>levin  see  Form  119,  and  inventory  rule,  for  the  execution  to  be  trans- 

of  goods  replevied.  Form  120.  mitted  to  the  bailiff  through  the 

The  return  spoken  of  in  this  Rule  clerk  of  the  division  of  which  he 
(03)  does  not  cover  the  case  of  an  is  bailiff,  as  the  latter  part  of  sec- 
execution  received   from  a  Court  tion  74  is  permissive, 
other  than  the  one  of  which  he  is 
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return  be  made,  he  shall  notify  the  Judge  thereof 
accordingly,  (k) 
Rule  160.  sec.  95,  (I)  In  case  the  clerk  shall  receive  money  for 

161.  ^  ' 

any  party,  by  virtue  of  his  office,  he  shall,  without 
charge  therefor,  forthwith  notify  the  party  entitled 
thereto,  or  the  clerk  from  whom  he  received  the 
transcript^  that  the  same  is  received  and  subject  to 
his  order,  and  if  he  shall  fail  so  to  notify  the  party 
and  pay  over  the  money  upon?  demand,  he  shall  be 
subjected  to  the  loss  of  his  office,  (m) 
Sees.  "26,  218,  96.  Every  bailiff  receiving  anv  money  by  virtue 

of  his  office  shall,  within  six  days  after  the  receipt 
thereof,  pay  over  or  transmit  the  same  to  the  proper 
clerk,  and  neglecting  or  failing  to  do  so,  shall  be 
subjected  to  the  loss  of  his  office,  {n) 

Sees,  ltd,  50,51,       97.  The  clerks   and  bailiffs  of  the  Court  shall 

Rule  159  and  ,  ,  ,      ,  '.ii     u 

sec.  21s.  not,  upon   any  pretence   whatever,  withhold   any 

moneys  received  for  suitors,  on  the  ground  that 
the  clerk  or  bailiff  may  be  indebted  to  the  officer 
holding  such  money,  either  for  fees  or  costs  or 
otherwise ;  but  all  such  moneys,  when  received  or 

{k)  The  usefulness  of  the  Court  the  transcript  was  received.     The 

largely  Jeitends  on  the  promptitude  words  "subject  to  the  order"  mean 

of  the  officers,  and  the  readiness  the  plaintiff's  or  defendant's  order, 

with  which  information  is  afforded  because  in  no  case  is  the  receiving 

to  suitors  concerning  business  com-  clerk  bound  to  transmit  moneys  to 

niitted  to  their  care.      In  many  the  clerk  of  another  Court  with- 

divisions  these  returns  are  entirely  out  the  written  order  of  the  party 

neglected.    This  brings  the  Courts  entitled  thereto,  or  his  authorized 

into   discredit,   and   must   in   the  agent  (Rule  159). 

ISXs  "S  T"rks°  *ld'gS  (».)  The  bailiff  is  not  justified  in 

sliouM  be  strict  in  enforcing  the  -retaining  any  money  in  h.s  hands, 

1  ^  as  is  too  often  done,  until  the  whole 

'^    ^'  J.    /   N  of  an  execution  is  settled.    When- 

{l)  See  note  (a)  to  sec.  161.  ever,  in  the  words  and  according 

(m)  The  money  is  payable  at  the  to  the  intention  of  this  rule  "  any 

office  of  the  clerk,  subject  to  the  moneys  "  are  received,  the  bailiff 

order  of  the  party  entitled  thereto,  is  bound  to  pay  them  over  or  trans- 

and  not  of  the  clerk  from  whom  mit  them  to  the  clerk. 
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collected,  shall  at  once  be  duly  paid  over  to  the 
order  of  the  party  entitled  to  the  same,  without 
reference  to  such  accounts,  (o) 

98.  In  case  the  proceedings  in  any  suit  shall  he  Sees.  5:2,81. 
hindered  or  delayed  by  the  neglect  or  misconduct 

of  the  clerk  or  bailift'  of  a  foreign  Court  or  of  the 
home  Court,  the  clerk  or  bailiff  causing  the  same 
shall  forfeit  all  fees  in  such  suit,  and  shall,  in  ad- 
dition thereto,  pay  any  loss  or  damage  that  may 
result  from  such  hindrance  or  delay  to  the  party 
suffering  therefrom,  (p) 

99.  No  clerk  or  bailiff  shall,  directly  or  indivect.  Sees.  ^6,153,176. 
ly,  purchase  or  be  concerned  in  the  purchase,  or 

have  any  personal  interest  in  a  suit  or  judgment 
or  claim  in  suit,  in  the  Court  of  which  he  shall  be 
an  officer,  and  any  clerk  or  bailiff  transgressing 
this  rule  shall  be  subjected  to  the  loss  of  his 
office,  (q) 

100.  No  clerk  or  bailiff  shall,  either  by  himself  5cc.  S6. 
Or  his  partner  in  business,  be  engaged  as  agent  for 

(o)  The  Board  of  County  Judgea  sittings  of  the  Court  to  which  the 

were  doubtless  desirous,  when  they  defendant  is  summoned,  or  until 

framed  this  rule,  of  avoiding  the  the  month  is  expired  within  which 

complications  and  disputes  which  the  clerk  issuing  it  may  enter  judg- 

invariably    grow     from    irregular  ment.    This  rule  amplilies  section 

modes  of  doing  business.     Suitors'  52,  and  applies  to  clerks  as  well  as 

moneys   must  not   be    dealt  with  bailiffs. 

otlierwise  than  held  at  the  disposal  (  ^    ^^^^^^^  ^53  ^.^^^.^^.^^  the  offi- 

of  and  for  the  benefit  of   suitors,  ^^/  ^.^^^     ^  confession  to  swear 

and  must  not  be  withheld  by  offi-  ^hat  he  has  not  received,  and  that 

cers  of  the  Court  on  any  pretence.  i^^  will  not  receive  anything  from 

The  law  affords  every  protection  by  ^^           ^^^     ^  his  lawful  fees  for 

sections  49   oO,  and  51  (see  notes  taking  it,  and  that  he  has  no  in- 

thereto)  to  the  officers  that  can  be  Merest  in   the  demand  sought  to 

required,  by  necessitating  the  de-  ^^  recovered ;  section  1 76  prevents 

posit  of  fees   before   services  are  ^^^  ^^^^^  making  any  purchase  of 

rendered.  ^^oo^lg  at  a  Court  sale;  see  also  Rule 

ip)  It  not  infrec^iently  happens,  100.      By  section  26  the  Judge  can 

notwithstanding  this  rule,  that  the  dismiss  any  officer  at  pleasure,  and 

officers  of  a  foreign  Court  delay  the  sliould  do  so  wherever  the  above 

return  of  process  until  after  the  objectionable  practices  exist. 
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See.  183  et  seq., 
217,  Forms  Ud, 
9U,  96. 
Rule  103. 


Forma  93,  9k, 
96. 


any  party,  during  the  conduct  of  the  cause  in 
Court ;  and  any  clerk  or  bailiff  transgressing  this 
rule  shall  be  subjected  to  the  loss  of  his  office.  (?•) 

WARRANTS  OF  COMMITMENT. 

101.  Warrants  of  commitment  shall  bear  date 
on  the  day  on  which  the  order  for  commitment 
is  entered  in  the  Procedure  Book,  and  shall  have 
endorsed  thereon  the  amount  of  debt  and  costs  on 
such  proceedings,  or  of  fine  and  costs  up  to  the 
time  of  its  delivery  to  the  bailiff  for  execution,  and 
shall  continue  in  force  for  three  calendar  months 
from  such  date  and  no  longer,  unless  renewed  by 
an  ex  parte  order  of  the  Judge  upon  affidavit  show- 
ing the  cause  of  the  non-execution,  and  that  the 
moneys  payable  thereunder  have  not  been  satisfied. 

102.  The  renewal  of  a  warrant  (6')  may  be  made 
by  the  clerk  marking  on  the  margin,  or  endors- 
ing thereon  the  following  words  :  "  Renewed  by 
Judge's  order  for  three  months  from  the  day 
of.                A.D.  18 

X.  Y:,  Clerk." 

103.  The  bailiff  or  other  officer  executing  any 
warrant  of  commitment  {t)  shall,  at  the  time  of  de- 


(r)  This  is  a  penal  offence  under 
the  English  County  Courts  Act,  and 
the  Court  of  Queen's  Bench  in 
England  censured  a  bailiff  for  mak- 
ing application  for  a  warrant  of  ar- 
rest of  an  absconding  debtor  in  a 
case  not  coming  strictly  within  the 
meaning  of  the  Act — even  although 
he  was  not  liable  to  the  penalty — 
the  Court  considering  that  he  had 
by  so  doing  acted  very  improperly 
(  Warden  v.  Stone,  26  L.  J.  Q.  B. 
2()0). 

This  rule  is  not  affected  by  the 
subsequent  provisions  of  35  Vict., 
cap.  8  (now  sections  84  and  85),  as 


that  was  only  intended  to  apply  to 
those  persons  who  might  desire  to 
act  as  advocates  for  suitors  at  the 
trial,  who  manifestly  could  not  be 
officers  of  th§  Court. 

{s)  See  section  184,  note  {p). 

[t)  See  section  184  as  to  the 
issue  and  execution  of  the  warrant 
against  a  debtor,  section  186  as  to 
his  discharge  on  payment  of  debt, 
section  217  as  to  commitments  for 
contempt  in  open  Court,  and  note 
{d)  to  Rule  76  as  to  the  manner  of 
executing  warrants  of  commitment. 
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livering  the  party  arrested,  with  the  warrant,  to 
the  gaoler,  endorse  on  the  warrant  the  number  of 
miles,  showing  the  amount  of  mileage,  and  also 
state,  in  writing,  the  actual  day  of  the  arrest. 

AMENDMENTS. 

104.  In  case  a  special  summons  is  issued  when  secs.  79,  2U, 
an   ordinary   summons    should  be  issued,   or  vice  }g^ ' "" 
versa,  the   same  may  be  altered  or  amended  by 

order  of  the  Judge,  either  before  or  at  the  hearing, 
on  such  terms  as  the  Judge  may  direct,  (u) 

105.  The  plaintiff  shall  be  allowed  to  amend  his  Seci.  214I,  uu. 
proceedings  by  striking  out  a  defendant's  name  at 

any  time,  upon  payment  of  such  costs  as  the  Judge 
shall  order,  or  the  Judge  in  his  discretion  may 
allow  the  plaintiff  to  make  such  amendment,  and 
order  a  judgment  to  be  entered  as  in  case  of  non-  '^'^"*  *^' 
suit  against  the  plaintiff  in  favour  of  the  defendant 
whose  name  has  been  struck  out. 

106.  In  case  an  action  shall  be  brought  in  the 
name  of  an  assignee  or  person  beneficially  inter- 
ested upon  a  chose  in  action  which  is  not  legally 
assignable  [v),  the  Judge  may  at  any  time  order  the 
proceedings  to  be  amended  by  substituting  the 
name  of  the  person  legally  entitled  to  sue  for  that 
of  the  plaintiff,  upon  such  terms  as  to  indemnity 
for  costs  or  otherwise  as  to  him  may  seem  meet. 

107.  Where  a  party  sues  or  is  sued  in  his  own 
right,  and  it  appears  at  the  hearing  that  he  should 
have  sued  or  been  sued  in  a  representative  char- 
acter, the  Judge  may,  at  the  instance  of  either 
party,    and  on   such   terms  as  he  shall  think  fit, 

{u)  See  note  [i]  to  Rule  18.  are    legally  assignable,    see   Rev. 

{V)  As  to  what  choses  in  action        S***"  ^^P'  l^^'  ««^-  ^'  ^^  '^'l' 
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Sees.2kl,2kk.  amend  the  proceedings  accordingly;  and  the  case 
shall  then  proceed  in  all  respects,  as  to  set-off  and 
other  matters,  as  if  the  proper  description  of  the 
party  had  b(ien  given  in  the  summons. 

108.  Where  the  name  or  description  of  a  plain- 
tiff in  the  summons  is  insufficient  or  incorrect,  it 
may  at  the  hearing  be  amended,  at  the  instance  of 
either  party,  by  order  of  the  Judge,  on  such  terms 
as  he  shall  think  fit ;  and  the  cause  may  then  pro- 
ceed, as  to  the  set-off  and  other  matters,  as  if  the 
name  and  description  had  been  originally  such  as 
it  appears,  after  the  amendment  has  been  made. 

109.  In  actions  by  or  against  a  husband,  if  the 
wife  is  improperly  joined  or  omitted  as  a  party,  the 
summons  may,  at  the  hearing,  be  amended  at  the 
instance  of  either  party,  by  order  of  the  Judge,  on 
such  terms  as  he  shall  think  fit ;  and  the  cause 
may  proceed,  as  to  set-off  and  other  matters,  as  if 
the  proper  person  had  been  made  party  to  the  suit. 

110.  Where  it  appears  at  the  hearing  that  a 
greater  number  of  persons  have  been  made  plain- 
tiffs than  by  law  required,  the  name  of  the  person 
improperly  joined  may,  at  the  instance  of  either 
party,  be  struck  out  by  order  of  the  Judge,  on 
such  terms  as  ho  shall  think  fit ;  and  the  cause 
may  proceed,  as  to  set-off  and  other  matters,  as  if 
the  proper  party  or  parties  only,  had  been  made 
plaintiffs. 

111.  Where  it  appears  at  the  hearing  that  a  Jess 
number  of  persons  have  been  made  plaintiffs  than 
by  law  required,  the  name  of  the  omitted  person 
may,  at  the  instance  of  either  party,  be  added  by 
order  of  the  Judge,  on  such  terms  as  he  shall  think 
fit ;  and  thereupon  the  cause  may  proceed,  as  to 
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set-off  and  other  matters,  as  if  the  proper  persons  g^^g  ^i^i^  tuk. 
had  been  originally  made  parties  ;  and  if  such  per- 
son, either  at  the  hearing  or  some  adjournment 
thereof,  personally  or  by  writing,  signed  by  liim  or 
his  agent,  consent  to  become  a  plaintiff  in  manner 
aforesaid,  the  Judge  may  then  pronounce  judgment 
as  if  such  person  had  originally  been  made  a  plain- 
tiff;  but  if  such  person  shall  not  consent. to  become 
a  plaintiff  in  manner  aforesaid,  either  at  the  hear- 
ing or  at  the  adjournment  thereof,  judgment  of 
nonsuit  may  be  entered. 

112.  When  it  appears  at  the  hearing  that  more 
persons  have  been  made  defendants  than  by  law 
required,  the  name  of  the  party  improperly  joined 
may,  at  the  instance  of  either  party,  be  struck  out 
by  order  of  the  Judge,  on  such  terms  as  he  shall 
think  fit ;  and  the  cause  sliall  proceed,  as  to  set-off 
and  other  matters,  as  if  the  party  or  parties  liable 
had  been  sued,  and  judgment  may  be  given  for  the 
party  improperly  joined. 

1 1 3.  Where  several  persons  are  made  defendants, 
and  all  of  them  have  not  been  served,  the  name  or 
names  of  the  defendant  or  defendants  who  have 
not  been  served  may,  at  the  instance  of  either 
party,  be  struck  out  by  order  of  the  Judge,  on 
sucli  terms  as  he  shall  think  fit ;  and  the  cause 
shall  then  proceed  against  the  party  served,  as  to 
set-off  and  other  matters,  as  if  all  the  defendants 
had  been  served. 

114.  Where  the  name  or  description  of  a  de- 
fendant in  a  summons  is  insuflicient  or  incorrect, 
and  the  defendant  appears  and  objects  to  the 
description,  it  may  be  amended  at  the  instance  of 
either  party,  by  order  of  the  Judge,  on  such  terms 
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Sees.  ui,nu.  jj^g  jje  shall  think  fit ;  and  the  cause  may  proceed, 
as  to  set-off  and  other  matters,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears, 
after  the  amendment  has  been  made;  but  if. no 
such  objection  is  taken,  the  cause  may  proceed,  and 
in  the  judgment  and  all  subsequent  proceedings 
founded  thereon,  the  defendant  shall  be  described 
in  the  same  manner. 

115.  Where  a  person,  other  than  the  defendant, 
appears  at  the  hearing,  and  admits  that  he  is  the 
person  whom  the  plaintiff  intended  to  charge,  his 
name  may  be  substituted  for  that  of  the  defendant, 
if  the  plaintiff  consents,  and  thereupon  the  cause 
shall  proceed  as  if  such  person  had  been  originally 
named  in  the  summons ;  and,  if  necessary,  the 
hearing  may  be  adjourned  on  such  terms  as  the 
Judge  shall  think  fit ;  and  the  costs  of  the  person 
originally  named  as  defendant  shall  be  in  the  dis- 
cretion of  the  Judge. 

116.  Where  a  party  sues  or  is  sued  in  a  repre- 
sentative character,  but  at  the  hearing  it  appears 
that  he  ought  to  have  sued  or  been  sued  in  his  own 
right,  the  Judge  may,  at  the  instance  of  either 
party,  and  on  such  terms  as  he  shall  think  fit, 
amend  the  proceedings  accordingly  ;  and  the  case 
shall  then  proceed  in  all  respects,  as  to  set-off  and 
other  matters,  as  if  the  proper  description  of  the 
party  had  been  given  in  the  summons. 

117.  Where,  at  the  hearing,  a  variance  appears 
between  the  evidence  and  the  matters  stated  in  any 
of  the  proceedings  in  a  Division  Court*  such  pro- 

Secs  '^u  ni,      ceedings  may,  at  the  discretion  of  the  Judge,  and 
and  C.  L.  P.       qj^  g^^h  terms  as  he  shall  think  fit,  he  amended. 

Act,  see.  270.  ' 

118.  The  Judge  may  at  all  times  amend  all  de- 
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fects  and  errors  in  any  proceeding,  whether  the  Sees.  su,su. 
defect  or  error  be  that  of  the  party  applying  or  not, 
and   all  such  amendments  may  be  made  with  or 
without  costs,  and  on  such  terms  as  to  the  Judge 
seems  fit.  (w) 

GENERAL  RULES,   (x) 

120.  Claims  by  husbands  in  their  own  right  msij  Bev.stat., 

c  125  g  SO 

be  joined  with  claims  in  respect  to  which  the  wife  "   "  '  '"  ' 
must  be  joined  as  a  party. 

121.  Where  the  Court  gives  leave  to  take  any  sec.  ht,  Formt,. 
proceeding,  such  leave  shall  be  minuted  in  the  Pro- 
cedure Book,  but  it  shall  not  be  necessary  to  draw 

up  any  order. 

122.  In  cases  where  the  hearing  is  by  jury,  the  sec.  8i. 
Judge  has  the  same  power  to  nonsuit  as  in  ordi- 
nary cases. 

123.  Under  section  72  of  the  Act,  the  leave  to 


(it?)  There  are  certain  "defects 
and  errors"  which  cannot  be  amend- 
ed in  aConrtof  limited  jurisdiction. 
For  instance  :  if  a  cause  of  action 
sued  for  be  one  and  indivisible,  it 
must  have  arisen  wholly  within 
the  jurisdiction  ;  if  any  portion  of 
it  arose  elsewhere,  an  absolute  pro- 
hibition would  be  granted  in  cases 
in  which  the  jurisdiction  of  the 
Court  depends  upon  the  arising  of 
the  cause  of  action.  If,  however, 
two  or  more  distinct  causes  of  ac- 
tion stated  in  the  particulars  of 
claim,  or  the  cause  of  action  there- 
in stated,  be  capable  of  modifica- 
tion, so  as  to  make  it  appear  as  one 
which  has  wholly  aiisen  within  the 
jurisdiction,  the  Judge,  it  would 
seem,  has  power  to  amend,  so  as 
to  exclude  such  portion  as  did  not 
arise  within  the  division  (see  Walsh 
V.  lonides,  22  L.  J.  Q.  B.  1.37 ;  1  E. 
&  B.  38.3  ;  Lloyd's  County  Courts 
Practice,  77).  Where  the  Court  has 
power  to  deal  with  the  whole  sub- 


ject of  the  suit,  the  wisdom  of  ap- 
plying such  a  rule  to  the  Division 
Courts  will  be  manifest. 

{x)  The  following  miscellaneous 
rules,  from  120  to  124  inclusive,  were 
framed  by  the  Board  of  Judges 
under  the  authority  given  them  to 
settle  doubts  and  conflicting  deci- 
sions arising  in  the  practice  of  these 
Courts.  These  ample  powers  have 
been  perhaps  too  sparingly  exer- 
cised in  view  of  the  many  conflicts 
on  points  of  practice,  as  shown  in 
various  reported  cases  in  the  col- 
umns of  the  Law  Journal  and  Local 
Courts  Gazette,  and  in  previous 
pages  of  this  work.  The  question 
of  costs  is  one  of  the  most  import- ' 
ant,  as  shown  by  the  reports  of  the 
Inspector ;  but  as  the  Board  is  the 
only  competent  authority,  short  of 
the  legislature,  to  deal  with  these 
matters,  it  would  be  well  if  they 
were  considered  at  the  first  con- 
venient opportunity. 
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See.  6U,  Rule  16,  be  granted  for  issuinsr  a  summons  shall  be  by  the 
and  Form  8.        t    f      i     /. 

Judge  before  whom  the  action  is  to  be  tried  under 

the  order ;  but  no  leave  shall  be  given  to  bring  a 
suit  in  a  division  other  than  the  one  adjacent  to 
the  division  in  which  the  party  to  be  sued  resides  ; 
but  the  division  may  be  in  the  same  or  an  adjoin- 
ing county. 
Sec.  53  {note  124.  The  Court  has  no  jurisdiction  to  try  an 

action  upon  a  note  of  hand,  whether  brought  by  the 
payee,  or  any  other  person,  the  consideration,  or 
any  part  of  the  consideration,  of  which  was  any 
gambling  debt,  or  for  spirituous  or  malt  liquors,  or 
other  like  liquors,  drunk  in  a  tavern  or  ale-house. 

PARTIES  TO  LEAVE  ADDRESS  WITH  CLERK.  (?/) 

Sees.  73,80,87,  125.  Whenever  the  plaintiff,  his  attorney  or 
88,  m,  1U5.  ^  ^^  agent,  shall  enter  his  claim  for  suit,  or  the  defend- 
ant shall  give  notice  of  set-off  or  other  defence,  he 
shall  give  to  the  clerk  his  address,  or  that  of  his 
attorney  or  agent,  and  the  delivery  of  any  notice  to 
such  plaintiff  or  defendant,  his  attorney  or  agent, 
or  the  mailing  thereof  (z)  by  the  clerk  to  such 
address  shall  be  a  sufficient  service  ;  subject,  how- 
ever, to  the  right  of  the  Judge  to  put  off  a  trial, 
or  to  set  aside  or  stay  proceedings,  on  his  being 

(y)  This  rule  was  framed  in  the  are  to  write  letters  and  prepay 
interest  of  clerks  as  well  as  suitors  ;  postage  on  them  on  Division  Court 
and  although  some  clerks  pay  no  business  without  remuneration, 
attention  to  its  provision,  it  is  so  The  editor  ventures  to  suggest  that 
manifestly  to  their  advantage  and  in  all  such  cases,  whilst  it  would 
for  their  protection,  that  it  is  mat-  very  much  benefit  the  clerks  to 
ter  of  surprise  that  it  is  not  more  promptly  answer  all  reasonable  let- 
observed  than  it  is.  ters  and  give  all  proper  information 

{z)  As  all  letters  and  papers  pass-  *»  parties   respecting   their  suits, 

ng  through   the  post  office  must  ^^ey  are  by  no  means  obliged  to 

now  be  prepaid,  a  deposit  of  stamps  <!»    so    unless    necessary    postage 

or  a  sufficient  sum  to  cover  postages  stamps  are  furnished  to  carry  the 

would  be  indispensable.    Some  un-  letters  by  mai  (see  also  section  73, 

reasonable  peopleexpect  that  clerks  and  Kule  l^o). 
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satisfied  that  the  letter  had  either  not  reached  the 
party,  or  that  there  has  not  been  sufficient  time 
after  service  of  the  process  for  either  party  to  be 
prepared  for  trial,  or  to  get  tlie  notices  served. 

INFANTS. 

126.  Where  an  infant  applies  to  enter  a  suit  for  see.  58  and 
any  cause  of  action  (other  than  for  wages),  he  shall 
procure  the  attendance  of  a  next  friend  at  the  office 

of  the  clerk,  at  the  time  of  entering  the  same,  who 
shall  undertake  to  be  responsible  for  costs;  and 
the  cause  shall  proceed  in  the  name  of  the  infant 
by  such  next  friend,  but  no  order  of  the  Court  shall 
be  necessary  for  the  appointment  of  such  next 
friend.  If  the  plaintiff  fail  in,  or  withdraw  or  dis- 
continue his  suit,  and  do  not  pay  the  amount  of 
costs  awarded  against  him,  proceedings  may  be 
taken  for  the  recovery  of  such  amount  from  the 
next  friend,  as  for  the  recovery  of  any  ordinary 
debt. 

CONTINUANCE  OF  ACTION. 

127.  In  order  to  prevent  the  operation  of  buj  sec.sifU,and 
statute  whereby  the  time  for  the  commencement  of  ^^*  ^*  ^  "^^^  ^' 
any  action  is  or  may  be  limited,  it  shall  be  only 
necessary  to  issue  the  first  process  or  summons ; 

and  it  shall  in  no  case  be  necessary  to  serve  or  to 
attempt  to  serve  the  same,  or  to  issue  an  alias  or 
pluries  or  successive  summonses,  or  otherwise  to  do 
any  act  for  the  continuance  of  the  action  other  than 
serving  the  defendant  with  the  process,  and  the 
process  when  served  shall  be  a  continuance  of  the 
action  on  and  from  the  day  on  which  the  first  sum- 
mons or  process  issued.  Provided  that  no  process 
shall  issue  after  twelve  months  from  the  issue  of 
the  fii-st  process  without  the  order  of  the  Judge  ; 
20 


306 


DIVISION  COURT  RULES. 


[Rule  128. 


and  the  Judge  shall  make  no  such  order  after  the 
lapse  of  eight  years  from  the  time  when  the  cause 
of  action  accrued,  unless  it  be  made  to  appear  to 
him  that  service  has  not  been  elBfected  by  reason 
of  the  absence  of  the  defendant  out  of  the  Pro- 
vince, (a) 

STATUTORY  DEFENCE. 

Sees.  92,  93,  9k,       128.  In  casc  the  defendant  desires  to  avail  him* 

Forms  102,  103.         -.^     ^    ,       ,  ^  ^ 

self  of  the  law  of  set-off,  or  of  the  statute  of  limita^ 
tions,  or  of  any  defence  under  any  other  statute 
having  the  force  of  law  in  this  Province,  he  shall, 
not  less  than  six  days  before  the  day  appointed  for 
the  trial,,  give  notice  thereof  in  writing  to  the 
plaintiff,  or  leave  the  same  for  him  at  his  usual 
place  of  abode,  if  living  within  the  division,  or,  if 
living  without  the  division,  shall  deliver  the  same 
to  the  clerk  of  the  Court  in  which  the  action  is  to 
be  tried  ;  and  in  case  of  set-off,  he  shall  deliver  to 
the  clerk  a  copy  of  the  particulars  of  such  set-off, 
to  be  kept  with  the  papers  in  the  cause,  and  also 
a  copy  for  the  plaintiff,  if  his  usual  place  of  abode 
is  not  within  the   division.     And  the  clerk  shall 


{a)  This  rule  is  substituted  for  the 
more  complicated  practice  which, 
under  section  244,  woukl  have  to  be 
followed  as  set  forth  in  the  27th 
section  of  the  C.  L.  P.  Act  (Rev. 
Stat.,  cap.  50). 

If  there  be  an  intention  to  serve 
the  process  and  go  on  with  the  ac- 
tion, the  return  day,  i.e.  the  day 
for  the  defendant  to  appear,  would 
necessarily  have  to  be  filled  in, 
whether  it  were  a  special  or  an  or- 
dinary summons.  If  the  former, 
the  clerk  should,  if  a  day  has  been 
inserted  before,  insert  a  new  notice 
under  Rule  19  ;  if  the  latter,  he 
should  amend  the  return  by  insert- 


ing the  day  for  that  sitting  of  the 
Court  which  would  afford  sufficient 
time  to  effect  service.  If  a  process  be 
issued  merely  to  save  the  operation 
of  the  statute,  without  an  inten- 
tion or  endeavour  to  serve  it,  from 
the  fact  that  the  defendant  is  out 
of  the  Province,  there  would  be  no 
absolute  need,  until  a  service  could 
be  effected,  for  inserting  any  Court 
day.  The  day  of  issuing  should 
be  correctly  inserted  under  Rule  9. 
The  process  is  in  force  only  for 
twelve  months,  and  cannot  issue 
for  service  without  a  Judge's  order 
after  the  expiry  of  the  twelve 
months. 
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forthwith  give  to  such  plaintiff  a  notice  of  such 
set-off,  by  mailing  the  same  to  him  in  a  letter  duly 
registered,  addressed  to  his  usual  place  of  abode  or 
business,  according  to  Form  102  (4),  together 
with  one  of  the  copies  of  the  particulars  of  such 
set-off. 

PAYMENT  INTO  COURT. 

129.  When    the   plaintiff  shall,    in   SLCCordance  i^ecs.  S7  and  90. 
with  the  88th  or  91st  sections  of  the  Act,  signify 

to  the  clerk  his  intention  to  proceed  for  the  re- 
mainder of  his  demand,  and  such  signification  shall 
be  given  within  three  days  after  he  received  notice 
of  the  payment  into  Court,  but  after  the  rising  of 
the  Court  at  which  the  summons  was  returnable, 
the  case  shall  be  tried  at  the  then  next  sittings  of 
the  Court,  and  be  put  upon  the  list  for  that  Court 
in  the  regular  order. 

130.  In  case  of  payment  of  money  into  Court  secs.  so  and  so. 
under  the  87th  or  90th  sections  of  the  Act,  the 

same  shall  not  be  paid  out  to  the  plaintiff  until  the 
final  determination  of  the  suit,  unless  the  Judge 
sliall  otherwise  order,  (b) 

CONFESSION  BEFORE  ACTION. 

131.  Every  confession   or   acknowledgment    of 
debt  (c)  taken  before  suit  commenced,  must  show 

{b)  See  note  {m)  to  section  87.  before  suit,  but  as  this  is  clearly 

(c)  The  form  for  confession  given        l^^^^^.^^s^f/'  ^^^  charge  would  be 


in  the  EngUsh  County  Courts  cov-  dlegal.  ihe  summons,  although 
ers  any  sum  claimed,  whether  for  P^  commencement  of  the  action, 
<lebt,  contract  or  tort.  In  the  is  to  bring  the  defendant  before  the 
Superior  Courts  of  Common  Law  ^^^^'^  5  }^^^^  ^^  ^  confession  may  be 
any  form  of  personal  action  may  be  *^^^^  .^^J^^^  oi"  ^^^er  suit  corn- 
confessed.  The  Division  Courts  fenced,  there  is  no  need  of  this 
Act  and  rules,  however,  seem  to  {onnality  when  the  defendant  ac- 
contemplate  only  a  confession  for  knowledges  the  debt  in  [such  a 
debt.  It  has  been  the  practice  of  ^®""  *^^*  *^^  plaintiff  may  there- 
some  clerks  to  charge  for  a  sum-  ^.PO"  obtain  judgment  and  execu- 
mons  where  the  confession  is  given  ^^^^-     ^^  ^^  ^^^^  privilege  of  the  de- 
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therein,  or  by  statement  thereto  attached  at  the 
time  of  the  taking  thereof,  the  particulars  of  the 
claim  for  which  it  is  given,  with  the  same  fulness 
'  and  certainty  as  would  be  required  in  proceedings 

by  special  summons ;  and  unless  application  for 
For7ns  16,  lou,  judgment  on  such  confession  shall  be  made  to  the 
Judge  within  three  calendar  months  next  after  the 
same  is  taken,  {d)  or  at  the  sittings  of  the  Court 
next  after  the  expiration  of  such  period,  no  execu- 
tion shall  be  issued  on  the  judgment  to  be  rendered 
without  an  affidavit  by  the  plaintiff  or  his  agent, 
that  the  sum  confessed,  or  some  and  what  part 
thereof,  remains  justly  due ;  and  applications  for 
judgment  shall  be  made  at  a  Court  holden  for  the 
division  wherein  the  confession  was  taken. 

AFFIDAVITS  AND  OATHS. 

See.  105,  Form  133.  Every  affidavit,  in  any  proceeding  in  the 
Court,  must  be  entitled  in  the  Court  and  cause  (if 
a  cause  has  been  commenced),  stating  the  Christian 
and  surname  of  the  parties  as  in  the  summons,  and 
also  that  of  the  deponent,  and  his  place  of  abode 
and  addition ;  and  if  an  affidavit  be  sworn  by  an 
illiterate  person,  the  jurat  must  contain  a  certificate 
of  the  clerk  or  commissioner  administering  the  oath, 
that  the  affidavit  was  read  in  his  presence  to  the 
party  making  the  same,  and  that  such  party  seemed 
perfectly  to  understand  it ;  and  there  shall  be  no 
erasure  or  interlineations  in  any  jurat;  but   the 

fendant  to  give  a  confession  if  he  period   within   which   it    may   be 

is  desirous  of  doing  so,    and  the  acted  upon.     It  used  to  be  the  case 

clerks  and   bailiffs  should  be  al-  that  partial  payments  were  made 

ways  prepared  to  receive  it.  upon  current  and  continuous  ac- 

id)  This  rule  provides  the  very  £«"?*«'    ^^^   the   confession   held 

proper  safeguard^  that  the  confes-  ^^^^  ^y  a  plaintiff  as  a  sort  of  se- 

Ln  may  not  be  held  over  a  de-  <^^"ty  against  the  defendant 

fendant  for  all  time,  and  limits  the  ^ee  also  section  152,  note  {g). 
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Judge  shall  not  be  bound  to  reject,  as  insufficient, 
any  affidavit  not  complying  with  the  above  requi- 
sites, or  any  of  them,  but  may,  in  his  discretion, 
receive  the  same. 

134.  Oaths  and  affirmations  (e)  administered  to  Sec.  lOo,  Form 
witnesses  in  open  Court  or  upon  any  viva  voce  ex- 
amination  before   the   Judge,    and  to  jurors  and 
others,  may  be  in  the  forms  prescribed. 

[Rules  135  and  136  (/)  were    rescinded,  2QthseetageS35. 
June,  1874.J 

INSPECTION  OF  DOCUMENTS. 

137,  When,  in  any  action,  the  defendant  (g)  is 


(e)  Under  Rev.  Stat.,  cap.  62,  sec, 
13,  any  witness  in  any  civil  pro- 
ceeding, making  an  affidavit  or  de- 
position, may  make  an  affirmation 
instead  of  an  oath,  if  he  has  con- 
scientious scruples  against  taking 
an  oath,  arising  from  religious  con- 
victions, and  not  from  mere  indiflfer- 
ence  to  all  or  any  religious  ceremony 
(see  Form  110  d,  and  note), 

(/)  The  first  of  these  rules  was 
exclusively  respecting  the  collection 
of  fees  to  the  Fee  Fund  by  stamps  ; 
which  has  been  abolished. 

The  second  applied  as  well  to 
stamps  as  to  the  regulating  the  fees 
payable  to  the  officers  of  the  Courts 
in  actions  of  replevin  and  inter- 
pleader issues  and  the  fees  payable 
on  an  alias,  pluries  or  renewed  sum- 
mons, and  on  renewals  of  executions 
against  goods  and  warrants  of  com- 
mitment. 

As  the  schedule  of  fees  attached 
to  the  rules  of  26th  June,  1874  (see 
Rules  168  et  seq.),  do  not  prescribe 
any  fees  specially  on  these  subjects, 
the  officers  cannot  demand  or  receive 
fees  which  are  not  plainly  provided 
for  therein.  For  instance,  in  a  reple- 
vin suit,  the  value  of  the  property 
replevied  according  to  the  appraise- 
ment might  be  properly  a  guide  to 
the  fee,  the  same  as  would  be  the 


case  in  an  action  of  tort.  In  inter- 
pleader issues,  some  Judges  direct 
that  summonses  to  the  execution 
creditor  and  the  claimant  should  be 
charged  at  the  lowest  rates,  so  as  to 
keep  the  matter  beyond  dispute. 
An  alias  or  a  pluries  is  to  all  intents 
and  purposes  a  new  summons,  and 
the  renewal  of  the  special  summons 
is  essentially  a  new  notice  added  to 
the  old  summons,  and  all  may  pro- 
perly be  charged  as  such  ;  and  as 
there  are  no  fees  prescribed  which 
could  possibly  cover  the  renewal  of 
an  execution  or  warrant  of  commit- 
ment, they  should  not  be  charged. 

It  will  be  observed  that  the  re- 
scinding rule  of  June  1874  (No. 
170)  is  very  explicit  in  its  terms : 
* '  The  fees  set  forth  in  the  tariff 
hereunto  annexed  shall  be  the  fees 
to  be  received  for  and  in  relation  to 
the  duties  and  services  to  be  per- 
formed by  them  as  officers  of  the 
said  Courts,  and  shall  be  in  lieu  of 
all  other  fees  heretofore  receivable 
for  the  same  proceedings." 

ig)  The  words  "plaintiff"  and 
"defendant"  may  be  read  inter- 
changeably, because  they  maybe 
transposed  when  necessary  for  the 
Droper  application  and  construction 
of  rules  and  forms,  and  for  giving 
full  effect  thereto  (see  Rule  2  (13). 
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desirous  of  inspecting  any  deed^  bond  or  other  in- 
strument or  writing  in  which  he  has  an  interest, 
and  which  shall  be  in  the  possession,  power  or 
control  of  the  plaintiff,  he  may,  within  four  days 
from  the  day  of  the  service  of  the  summons,  give 
Form  X.  notice  (h)  to  the  plaintiff  by  prepaid  and  registered 

post-letter  or  otherwise,  that  he  desires  to  inspect 
such  instrument,  at  any  place  to  be  appointed  by 
the  plaintiff,  within  the  division  on  which  the  suit 
is  brought ;  and  the  plaintiff  shall  appoint  a  place 
accordingly  ;  but  if  the  plaintiff  neglects  or  refuses 
to  appoint  such  place,  or  to  allow  the  defendant  or 
his  agent  to  inspect  it  within  three  days  from  the 
date  of  receiving  such  notice,  the  Judge  may,  in 
his  discretion,  on  the  day  of  hearing,  adjourn  the 
cause  for  the  purpose  of  such  inspection,  and  make 
such  order  as  to  costs  as  he  shall  think  fit. 

DISCONTINUANCE. 

See  Formios.  i^g  jf  the  plaintiff  be  desirous  of  not  proceed- 
ing in  the  cause,  he  shall  serve  a  notice  thereof  (i) 
as  provided,  respecting  the  service  of  a  notice  of 
set-off,  and  pay  the  defendant's  taxable  costs  (if 
any),  and  after  receipt  of  such  notice,  the  defend- 

Ruie  128,  Form  ^^^  shall  not  be  entitled  to  any  further  costs  than 
those  incurred  up  to  the  receipt  of  such  notice,  un- 
less the  Judge  shall  otherwise  order ;  but  if  the 
plaintiff  fails  to  give  such  notice  and  pay  such 
costs,  and  does  not  proceed  to  trial,  the  suit  may 
be  treated  as  still  pending,  and  the  defendant  will 
be  entitled  to  his  costs,  as  in  ordinary  cases  of  non- 
suit or  of  default  by  plaintiff  (j) 

{h)  Form  X  is  suggested  as  suflfi-  (j)  See  Form  Q«,  for  minute  of 

cient  for  this  purpose-  judgment  under  this   rule.      Ex- 

ecution may  be  in  the  usual  form. 
(i)  See  note  to  Form  103.  The  last  part  of  this  rule  (re- 
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ADJOUNRMENT  OF  SUIT. 

139.  Where  a  cause  is  adjourned,  no  order  of^^*^-*^- 
adjournment  shall  be  served  on  either  party,  except 
by  direction  of  the  Judge,  (k) 

UO.  When  anything  required  by  the  practice  of -Rw^^  iis. 
the  Court  to  be  done  by  either  party,  before  or 
during  the  hearing,  has  not  been  done,  the  Judge 
may,  in  his  discretion,  and  on  such  terms  as  he 
shall  think  fit,  adjourn  the  hearing  to  enable  the 
party  to  comply  with  the  practice. 

PUTTING  OFF  TRIAL. 

141.  Either  party  to  an  action  may  apply  to  the  Sec.  83,  and 
Judge  in  writing,  and  as  required  by  Rule  144,  at 

any  time  before  the  hearing,  for  an  order  to  put 
ofl'  the  trial  on  account  of  the  absence  of  a  material 
witness  (whose  name  should  be  stated),  or  other 
sufficient  grounds  to  be  disclosed  on  affidavit,  and 
the  Judge,  in  granting  or  refusing  the  application, 
may  order  the  payment  of  costs,  or  impose  such 
terms  as  he  thinks  fit.  (l) 

NEW  TRIAL. 

142.  Application  for  new  trial  may  be  made  sec.  107,  and 
mva  vocGf  and  determined  on  the  day  of  hearing,  if  "^'"■'"*  ^^>  ^^^^ 
both  parties  be  present ;  but  if  made  when  both 

parties  are  not  present,  it  shall  be  in  writing,  and 

ferring  to  stamps),  as  it  originally  of  a  material  witness,    the   trial 

appeared,  having  been  rescinded  by  would  be  put  off  on  payment  of 

Rule  168,  is  not  now  reproduced.  costs.     This  rule,  therefore,   is  in 

ik)  The  latter  portion   of  this  *^^  interests  of  all  parties.     That 

i  '  \.  -,      e        1*.    of«T«r^..  T,  it  IS  not  more  acted  on  is  largely 

rule,  which  referred  to  stamps,  has  ^^.       ^^  ^^^  ^^^^  ^j^^^  ^^^ 

been  omitted.  have  suits  in  the  Courts  do  not 

{I)    It   frequently  occurs    that  know  of  the  existence  of  such  a 

parties  come  to  the  Court  having  provision,  or  that  professional  men 

prepared  for  trial  at  some  expense  ;  are  engaged  in  the  case  too  late  to 

and  if  one  of  them  is  unable  to  make  the  practice  under  it  avail - 

proceed  on  account  of  the  absence  able. 
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show  briefly  the  grounds  on  which  it  is  made,  which 
grounds,  if  matters  of  fact  requiring  proof,  shall  be 
supported  by  affidavit. 

(a.)  A  copy  of  the  application,  and  of  every  such 
affidavit,  shall  be  served  by  the  party  making  the 
same  on  the  opposite  party  or  his  agent,  or  left  at 
his  usual  place  of  abode  or  business,  if  within  the 
division ;  or  if  without  the  division,  then  with  the 
clerk,  who  shall  transmit  the  same  forthwith  to 
the  opposite  party,  (m) 

(b.)  The  application  and  affidavits  (if  any),  to- 
gether with  an  affidavit  of  the  service  thereof, 
shall  be  delivered  to  the  clerk  within  fourteen 
days  after  the  day  of  trial,  to  be  by  him,  on  receiv- 
ing the  fees  and  necessary  postage,  transmitted  to 
the  Judge,  with  a  copy  of  the  original  claim,  and 
other  papers  requisite  to  the  proper  understanding 
of  the  case,  which  delivery  to  the  clerk  shall  operate 
as  a  stay  of  proceedings  until  the  Judge's  final 
decision  on  the  application  is  communicated  to  the 
clerk. 

(c.)  The  Judge,  after  receiving  such  papers,  shall 
delay  for  six  days  deciding  upon  the  application, 
to  enable  the  opposite  party  to  answer  the  same  in 
writing  or  by  affidavit,  if  facts  stated  by  the  appli- 
cant in  his  affidavit  are  disputed  ;  and  the  decision 
of  the  Judge  (Form  76)  shall  be  transmitted  to  the 

(m)  It  is  the   practice  of  some  who  wiU  then  know  that  the  oppo- 

clerks  to  send  the  copy  of  applica-  site  party  has   had  notice  of  the 

tion  and  affidavits  to  the  clerk  of  application.   It  would  also  prevent 

the   Court   within    the   limits   of  another   difficulty,  for   it  will  be 

which  the  opposite  party  resides,  noticed  that  sub-sec.  (a.)  permits 

and  have  them  served  through  him  the  application  papers  to  be  sent 

instead  of  sending  them  by  post.  by  post ;  whilst  under  sub-sec.  (b.) 

This  course  has  the  advantage  of  there  is  no  stay  of  proceedings  un- 

greater  certainty,    and  would  be  til  they  have  been  delivered  to  the 

more  satisfactory  to   the   Judge,  clerk,  with  an  affidavit  of  service. 


Rule  143. 
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clerk  by  mail,  who  shall,  if  a  new  trial  be  ordered,  Forms  76,  loi. 
notify  the  parties  thereof  by  mail  or  otherwise,  and 
the  suit  shall  be  tried  at  the  next  sittings  of  the 
Court,    unless    the    Judge    shall    otherwise  order 
(see  Form  101). 

(d.)  If  the  application  be  refused,  or  if  the  party 
applying  shall  fail  to  comply  with  the  terms  im- 
posed by  the  Judge,  the  proceedings  in  the  suit 
shall  be  continued  as  if  no  such  application  had 
been  made.  The  Judge,  instead  of  deciding  the 
same,  may  hear  the  parties  on  ^he  matter  of  such 
application  at  the  next  sittings  of  the  Court,  or  at 
such  other  time  and  place  as  he  may  appoint,  which 
decision  shall  be  sent  to  the  clerk,  and  be  by  him 
communicated  to  the  parties  in  like  manner. 

(e.)  The  Judge  may  in  his  discretion  make  it  a 
condition  of  granting  a  new  trial,  that  it  shall  take 
place  before  a  jury,  whether*  the  first  trial  took 
place  before  a  jury  or  not ;  but  if  either  party 
required  a  jury  to  try  the  case  in  the  first  instance, 
he  shall  be  entitled  to  another  jury  on  depositing 
the  necessary  fees  for  summoning  such  jury  ;  and 
in  such  case  the  order  for  the  new  trial  shall  dii-ect 
the  summoning  of  a  jury  (see  Form  101). 

(f.)  Where,  under  the  106th  section  of  the  Act,  See.  loo. 
judgment   in   writing  is    delivered  at  the  clerk's 
ofiSce,  application  for    a    new  trial  may  be  made 
within  fourteen  days  from    the  day  of  delivering 
such  judgment. 

SETTING  ASIDE  OR  STAYING  PROCEEDINGS. 

143.  The  Judge  may,  in  any  case,  refuse  to  set  Sec.sui,  and 
aside  or  to  hold  void  any  of  the  proceedings,  on 
account  of  any  irregularity  or  defect  therein,  which 
shall  not,  in  his  opinion,  be  such  as  to  interfere 
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with  the  just  trial  and  adjudication  of  the  case 
upon  the  merits ;  and  may  at  all  times  amend  all 
defects  and  errors  in  any  proceeding,  whether  the 
defect  or  error  be  that  of  the  party  applying  or 
not,  and  all  such  amendments  may  be  made  with 
or  without  costs,  and  on  such  terms  as  to  the  Judge 
seems  fit. 

andFofms"'  144.  All  applications  to  the  Judge  to  set  aside 
or  stay  any  order,  judgment,  process  or  proceeding 
in  any  cause  or  matter  in  a  Division  Court,  and  all 
other  applications,  except  in  matters  which  may  be 
disposed  of  upon  *  an  ex  parte  application  to  the 
Judge,  and  applications  otherwise  specially  provid- 
ed for  by  these  rules,"  may  be  made  viva  voce  at  any 
sitting  of  the  Court,  if  both  parties  be  present, 
or  upon  affidavit,  the  opposite  party  having  notice 
of  such  application  and  of  the  grounds  thereof, 
and  the  order  or  decision  of  the  Judge  upon  such 
application,  if  made  at  a  sitting  of  the  Court,  shall 

•  be  entered  by  the  clerk  as  in  other  cases  of  order 

made ;  if  made  upon  affidavit  elsewhere  it  shall  be 
mailed  to  the  clerk  by  the  party  obtaining  the 
same,  and  the  Judge  may  enlarge  the  motion  for 
further  affidavits  or  evidence  to  such  time  and 
place  as  he  may  choose,  on  such  terms  as  he  thinks 
fit.  in) 

POSTAGE  AND  REGISTRATION  OF  LETTERS. 

Sec.  73,  and  145.  All  letters  enclosing  any  papers  in  a  cause 

Rule  125.  „  -r^.     .    .  ^  r.^  .  ,1 

sent  from  one  Division  Court  omcer  to  another,  or 
to  a  party  to  a  suit,  or  to  the  Judge,  and  all  neces- 
sary notices  sent  by  the  clerk,  shall  be  prepaid  and 
registered,  (o)  and  the  costs  of  such  postage  and 
registration  shall  be  costs  in  the  cause. 

(n)  For  form  of  summons   and  (o)  See  section  73,  note  (u'),  and 

order  under  this  rule,  see  Form  S.         Rule  125. 


Rule  147.] 


WITNESS   FEES. 
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[Kule  146,  as  to  costs  of  appeal  from  Court  of 
Eevision,  is  rescinded  by  Supplementary  Rule  168, 
which  see]. 

WITNESS  FEES. 

147.  The  clerk  shall  determine  (subject  to  appeal  Sees.  38, 95, 
to  the  Judge)  what  number  of  witnesses  shall  be 
allowed  on  taxation  of  costs  ;  the  allowance  for 
whose  attendance  shall  be  according  to  the  scale 
(Form  3),  unless  otherwise  ordered;  but  in  no  Forms. 
case  to  exceed  such  scale,  except  the  witness  attends 
under  subpoena  from  the  Superior  Courts,  and,  be- 
fore allowing  disbursements  to  witnesses,  the  clerk 
shall  be  satisfied  that  the  witnesses  attended,  and 
that  the  claim  for  fees  is  just ;  and  if  a  witness  at- 
tends on  two  or  more  trials,  the  fees  shall  be  ap- 
portioned between  the  different  causes.  (^;) 


(jf)  The  38th  section  of  the  Act 
authorizes  the  clerk  to  tax  costs, 
subject  to  the  revision  of  the  Judge. 
Section  98  provides  for  the  special 
case  of  a  witness  attending  the 
Court  from  another  county  under  a 
subpoena  issued  from  one  of  the 
Superior  Courts  of  Law. 

This  rule  authorizes  the  clerk  to 
tax  costs  as  to  witnesses  generally, 
subject  to  similar  revision  of  the 
Judge.  Any  person  giving  evi- 
dence before  the  Judge  is  entitled 
to  his  fees,  whether  attending  un- 
der a  subpcena  or  not,  and  in  some 
cases  whether  sworn  or  not,  be- 
cause the  defendant  by  his  defence, 
or  the  plaintiff  by  the  nature  of  his 
claim,  may  have  necessitated  the 
attendance  of  such  witness. 

If,  in  the  opinion  of  the  Judge, 
a  witness  is  material,  he  would,  if 
attending  on  a  subpcena,  be  en- 
titled to  be  paid,  even  though  it 
should  not  be  found  necessary  to 
call  him. 

The  witness  fees  allowed  by  the 


tariff  are  :  for  attendance  in  Court 
per  day,  75c.,  and  travelling  ex- 
penses per  mile,  one  way,  10c. 

The  latter  part  of  the  rule  gives 
the  clerk  a  quasi  judicial  position, 
and  requires  that  he  should  act 
with  judgment  and  caution.  He 
must  be  satisfied — 

1st.  That  the  witness  for  whom 
fees  are  claimed  has  actually  been 
paid,  not  that  he  is  to  be  paid. 

2nd.  That  he  actually  attended 
and  was  present  in  Court  when  the 
case  was  under  investigation,  aud 
ready  to  be  examined  if  called, 
though  he  might  not  have  been 
actually  examined. 

3rd.  That  he  was  a  material  aud 
necessary  witness,  of  which  the 
fact  of  his  being  examined  before 
the  Judge  would  be  sufficient  evi- 
dence, unless  the  Judge  should 
state  that  what  he  had  to  testify 
had  nothing  to  do  with  the  case, 
or,  for  any  other  reason,  order  that 
he  should  not  be  allowed  witness 
fees.     If  the  witness  were  not  ex- 
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AS  TO  UNAUTHORIZED  FORMS  AND   PROCEEDINGS. 

Sees.  238, 2U1.  248.  All  proceedings,  books  and  documents  shall 
be  in  forms  similar  to  the  forms  to  these  rules 
appended,  where  the  same  are  applicable,  and  no 
printed  forms  shall  be  used  by  any  clerk  or  bailiff 
of  a  Division  Court  unless  first  approved  by  the 
Judge,  in  writing,  as  being  in  accordance  with  the 
forms  appended  to  these  rules  ;  and  if  an  unauthor- 
ized form  shall  be  used,  no  fee  shall  be  payable  to 
the  officer  in  respect  thereto ;  and  in  cases  where 
no  forms  are  provided,  parties  shall  frame  the  pro- 


amined,  and  no  order  made  by  the 
Judge  on  the  subject,  it  would  de- 
volve upon  the  clerk  to  exercise 
his  judgment  as  to  whether  the 
evidence  of  the  person  could  be 
considered  material  or  necessary. 
To  satisfy  himself  on  this  point,  it 
would  generally  be  necessary  for 
him  to  have  before  him  the  state- 
ments on  oath  of  the  plaintiff  or 
defendant,  and  such  other  evidence 
and  explanations  as  could  be  ad- 
duced. 

4th.  That  he  attended  only  in 
the  one  case  in  which  fees  are 
claimed;  for  if  he  was  a  witness  in 
more  than  one,  the  fees  paid  to 
him  should  be  apportioned  amongst 
the  diflferent  suits. 

5th.  That  the  sums  paid  are 
within  the  scale  allowecl  in  the 
schedule  (Form  3),  or  in  the  Supe- 
rior Court  tariff,  as  the  case  may 
be,  or  are  in  accordance  with  the 
terms  of  any  special  order  that  the 
Judge  might  make. 

If  a  witness  travels  by  railway 
or  other  public  conveyance,  he  may 
only  be  allowed(besides  the  per  diem 
allowance),  instead  of  mileage,  the 
ordinary  fare,  and  anything  he  is 
obliged  to  pay  besides  owing  to 
delays  caused  by  casualties;  but  in 


no  case  to  exceed  what  the  mileage 
would  be  if  that  mode  of  calcula- 
tion were  adopted  (see  Form  3). 

In  nearly  every  case  the  clerk 
will  find  it  to  his  advantage,  both 
for  his  information  and  as  a  protec- 
tion against  fraud,  to  insist  upon 
the  production  of  an  afl&davit  of 
disbursements  by  the  plaintiff  or 
defendant  claiming  witness  fees. 
Such  affidavit  may  be  in  Form  112. 

It  is  a  very  convenient  practice, 
adopted  by  some  clerks  with  the 
sanction  of  the  Judge,  to  ascertain 
what  witnesses  have  attended  and 
what  distances  they  have  travelled, 
whilst  all  the  parties  are  jjresent  in 
the  Court,  and  if  the  person  wdio 
has  to  pay  the  fees  do  not  insist 
upon  the  production  of  an  affidavit, 
then  and  there  to  settle  what  should 
be  allowed.  This  would  in  many 
cases  avoid  the  dissatisfaction 
which  often  arises  from  a  large 
amount  being  allowed  for  witness 
fees  without  the  knowledge  of  the 
parties,  and  the  inconvenience  of 
parties  attending  before  the  clerk 
afterwards,  and  the  trouble  and 
expense  of  procuring  affidavits  of 
disbursements  on  a  re-taxation  of 
costs. 


Rule  151.] 


JUDGMENTS. 
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ceedings  or  documents,  using  as  guides  those  ap- 
pended to  these  rules,  (q) 

JUDGMENTS. 

149.  Every  judgment,  order,  and  decree  of  the  secs.  37, 79, 106, 
Court,  shall  be  entered  by  the  clerk  in  the  Pro-  75. 

cedure  Book  (r)  according  to  Forms  45  to  75  in- 
clusive, or  to  the  like  effect ;  and  when  any  order 
is  made  for  the  payment  of  any  debt,  damages, 
costs,  or  other  sum  of  money,  the  same  shall  be 
payable  at  the  office  of  the  clerk,  at  the  expiration  Sec.  79. 
of  fifteen  days  from  the  rendering  of  judgment, 
unless  ihe  Judge  otherwise  order  ;  but  where  judg- 
ment is  signed  by  the  clerk  under  section  2  of  the 
Act  of  1869,  execution  may  issue  forthwith. 

150.  After  an  award  is  made  and  filed  (with  an  ggcs.  1U7,  us, 
affidavit  of  the  due  execution  thereof )  under  sec-  ^^^'  ^'*""'  ^'^' 
tions   109,    110  and  111  of  the  Act,  the  duty  of 

the  clerk  is  forthwith  to  enter  the  judgment  on 
such  award,  and  issue  execution  thereon,  at  the 
request  of  the  party  entitled  to  such  execution, 
without  any  order  from  the  Judge,  (s) 

151.  Where  a  plaintiff  avails   himself    of    t)\^  secs.  71,78. 
provisions  of  section  81  of  the  Act,  and  proceeds 


(5')  This  rule  was  necessary,  from 
the  fact  that  some  clerks  persist- 
ently used  forms  which  were  not 
prescribed,  some  of  which  did  not 
answer  the  end  for  which  forms 
are  given,  and  might  have  led  to 
trouble.  The  forms  framed  by  the 
Judges  do  not  furnish  all  that  may- 
be necessary  ;  but  as  supplemented 
by  those  prepared  for  this  work, 
they  will  be  found  almost  complete. 

Section  241  says  that  the  forms 
prepared  by  the  Judges  shall  have 
the  same  force  and  effect  as  if  made 
and  included  in  this  Act.  This 
rule,  which  also  has  the  force  of  a 


statute,  only  speaks,  however,  of 
these  forms  as  being  suggestive. 

(r)  Section  37  requires,  amongst 
other  things,  that  the  clerk's  name 
shall  be  signed  on  every  page  of  the 
Procedure  Book.  As  this  is  neces- 
sary in  order  to  complete  the  record, 
clerks  should  not,  as  they  too  often 
do,  neglect  it.' 

(s)  Notwithstanding  the  entry 
of  the  judgment  under  this  rule, 
the  Judge,  on  application  to  him 
under  section  150,  may  set  the 
award  aside. 
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Sec.  9U,  Forms 
57,  58. 


against  only  one  or  more  of  several  persons  jointly- 
liable,  the  defendant  sued  may  avail  himself  of  any 
set-off  or  other  defence  to  which  he  would  be  entitled, 
if  all  the  persons  liable  were  made  defendants. 

152.  When  judgment  is  given  for  the  defendant 
on  a  set-off,  he  will  be  entitled  to  issue  execution 
and  to  take  proceedings  as  in  ordinary  cases  for  the 
recovery  of  the^  balance  of  his  set-off  which  exceeds 
the  plaintiff's  claim,  if  such  balance  does  not  exceed 
$100,  or  the  defendant  is  willing  to  abandon  the 
excess  over  $100.  {t) 


[t)  The  statute  which  introduced 
the  law  of  set-ofiF  in  England  (5  Geo. 
IE.,  cap.  22,  sec.  13),  did  not  enable 
the  defendant  to  recover  judgment 
for  any  excess  in  his  favour ;  that 
was  an  addition  of  later  years. 

When  this  rule  was  made,  sec- 
tions 95  and  96  of  the  Con.  Stat. 
U.  C,  cap.  19,  and  section  17  of 
the  Act  of  1869,  were  all  in  force 
on  the  subject  of  set-off.  Sections 
95  and  96  have  been  repealed,  but 
all  their  provisions  are  not  embod- 
ied in  section  94  of  the  present 
Act.  Under  those  sections  the 
Court  might  have  given  judgment 
for  the  defendant  for  the  balance 
found  in  his  favour,  if  the  defend- 
ant's set-off  (after  remitting  any 
portion  of  it  he  pleased)  did  not  ex- 
ceed $100  ;  and  where  a  set-off  was 
set  up,  the  judgment  thereon  was 
a  full  discharge  as  well  of  the 
amount  allowed  to  be  set-off,  as  of 
the  amount  by  which  the  claim  of 
the  defendant  exceeded  $100,  and 
the  judgment  was  to  be  entered 
accordingly.  The  next  enactment 
was  that  of  the  17th  section  of  the 
Act  of  1869  (32  Vict.,  cap.  23), 
which  declared  that  when  the  set- 
off, proved  to  the  satisfaction  of 
the  .fudge,  exceeded  the  amount 
shown  to  be  due  to  the  plaintiff, 
the  plaintiff  was  to  be  nonsuited ; 


or  in  his  (the  plaintiff 'sf  election, 
judgment  might  be  given  for  the 
defendant,  in  which  case  the  set- 
off was  to  be  thereby  satisfied  only 
to  the  amount  found  due  to  the 
plaintiff,  and  no  further  ;  and  the 
Judge  might  thereupon  adjudicate 
that  a  specified  amount  of  the  set- 
off should  be  satisfied  by  the  claim 
of  the  plaintiff,  but  the  adjudica- 
tion was  to  be  no  bar  to  the  re- 
covery of  the  residue. 

The  Act  of  1869  did  not  repeal 
section  95  of  the  old  Division 
Courts  Act,  although  it  was  intend- 
ed so  to  do,  as  explained  in  note 
(u)  to  section  92.  In  the  mean- 
time, whilst  both  sec.  95  and  sec.  17 
were  technically  in  force,  this  rule 
(152)  was  passed,  and  Forms  58  and 
79,  on  same  subject,  framed,  though 
it  is  evident  the  Board  of  Judges  saw 
the  blunder,  and  considered  it  to  be 
such  when  framing  this  rule.  Sub- 
sequently to  this,  by  39  Vict.,  cap. 
15,  sec.  1,  section  95  was  repealed, 
and  the  present  section  (94)  has 
been  substituted  for  it.  Section  17 
of  the  Act  of  1869  is  now  found  in 
the  94th  section  of  the  present  Act, 
but  in  an  altered  form,  so  far  as  re- 
gards the  party  who  is  to  make  the 
election  as  to  nonsuit  or  judgment. 

Section  94,  which  stands  in  the 
place  of  section  95  of  the  old  Act, 


Rule  153.] 


SET-OFF — ABATEMENT. 
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ABATEMENT. 

153.  Where  one  or  more  of  several  plaintiffs  or  Secst^i,. 
defendants  shall  die  before  judgment,  the  suit  shall 
not  abate,  if  the  cause  of  action  survive  to  or  against 
the  surviving  parties. 


makes  no  provision,  as  did  the  latter 
section,  for  giving  judgment  in 
favour  of  the  defendant  for  the 
balance  found  in  his  favour,  but 
if  the  set-off  exceeds  the  amount 
shown  to  be  due  to  the  plaintiff, 
the  plaintiff  must  be  nonsuited, 
or,  in  the  election  of  the  defendant 
(not  of  the  plaintiff  as  before), 
judgment  may  be  given  for  the 
defendant,  in  which  case  the  set- 
off shall  be  thereby  satisfied  only 
to  the  amount  found  due  the  plain- 
tiff, and  no  further.  There  is  noth- 
ing said  in  any  way  as  to  a  finding 
of  any  amount,  by  way  of  excess 
due  the  defendant,  though  the 
Judge  in  such  case  may  adjudicate 
that  a  specified  amount  of  such  set- 
off shall  be  satisfied  by  the  claim 
of  the  plaintifl",  but  the  adjudica- 
tion is  to  be  no  bar  to  the  recovery 
of  the  residue  of  the  set-off. 

This  state  of  things  wonld  prima 
facie  lead  to  the  inference  that  when 
a  judgment  is  given  for  the  defend- 
ant on  a  set-off,  he  would  only  be 
entitled  to  execution  for  his  costs 
of  defence,  and  would  be  obliged  to 
take  proceedings  as  in  ordinary 
cases  for  the  recovery  of  the  balance 
of  his  set-off",  by  action  in  some 
Court  of  competent  jurisdiction. 

The  large  majority  of  the  County 
Judges,  however,  take  a  different 
view  of  this  matter,  and  claim  the 
right  to  give  judgment  for  a  defend- 
ant for  such  an  amount  (within  the 
jurisdiction)  as  his  set-off  exceeds 
the  plaintiff''s  claim.  The  Board  of 
Judges  were  of  opinion,  when  they 
framed  Rule  152  and  Forms  58, 79, 
that  the  right  was  properly  exer- 
cisable. 


The  difficulty  lies  in  this,  that 
these  Courts  at  one  time  undoubt- 
edly had  this  right  by  a  section 
which  was  afterwards  repealed,  and 
a  new  provision  made  in  its  place. 

There  being  a  set-off  of  course 
gives  the  Court  jurisdiction  over 
two  amounts,  and  by  reason  of 
the  set-off  the  aggregate  involved 
might  exceed  the  jurisdiction;  and 
it  is  possible  that  the  legislature 
intended,  by  the  change  made  in 
1869,  to  interpose  to  prevent  such 
a  result  (see  note  {x)  to  section  94). 

Nothing  certainly  is  said,  either 
in  the  94th  section  or  in  this  rule, 
about  a  case  where  the  claim  and 
the  set-off  are  together  much  below 
$100,  and  the  defendant's  set-off 
is  proved  to  be  a  just  demand, 
larger  than  the  plaintiff 's  claim.  It 
would  seem  that  the  framers  of  sec- 
tion 94  only  had  in  view  the  keeping 
the  Court  from  overstepping  its 
jurisdiction,  and  not  the  conveni- 
ence of  having  two  cross  demands 
settled  in  one  suit. 

It  would  require  a  very  plain  en- 
actment to  destroy  a  practice  not 
only  most  beneficial  in  itself,  but 
which  was  introduced  by  the  legis- 
lature, and  has  prevailed  for  a  long 
period  of  years. 

The  Imperial  statute  does  not  give 
the  whole  law  of  set-off'  as  in  force 
here.  Some  forty  years  ago  our 
legislature  said,  ' '  Whereas  the  pro- 
vision for  setting  mutual  debts  one 
against  the  other  is  highly  just  and 
reasonable  at  all  times,  and  ought 
to  be  extended  so  as  to  allow  a  de- 
fendant to  recover  the  balance  due 
him,"  and  enabled  judgment  to  be 
given  for  defendant  for  the  amount 
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[Rule  154. 


See.  162. 


See.  7. 


154.  When  one  or  more  of  several  plaintiffs  or 
defendants  shall  die  after  judgment,  proceedings 
thereon  may  be  taken  by  the  survivors  or  sur- 
vivor, or  against  the  survivors  or  survivor,  without 
leave  of  the  Court,  (u) 

REVIVING  JUDGMENTS. 

155.  During  the  lives  of  the  parties  to  a  judg- 
ment, or  of  any  of  them,  execution  or  other  process 
may  be  issued  at  any  time  within  six  years  from 
the  recovery  of  the  judgment  without  a  revival 
thereof,  {v) 


proved  beyond  plaintiffs  demand  ; 
and  this  was  not  confined  to  Su- 
perior Courts,  but  applied  also  to 
Courts  of  Request  (11  Geo.  IV., 
cap.  5,  Thompson's  edition  of  stat- 
utes of  U.  C,  page  513). 

As  regards  the  Division  Courts, 
which  took  the  place  of  the  Courts 
of  Request,  Mr.  Draper's  Act  of 
1841  (sec.  37)  retained  and  en- 
forced the  full  benefit  of  set-off, 
and  so  likewise  did  the  Act  of  1850 
(sec.  43).  In  1859  the  provision 
was  placed  in  the  Consolidated 
Statutes,  cap.  19,  sec.  95. 

What  has  existed  as  part  of  the 
Local  Court  system  for  so  long — 
what  is  so  beneficial  in  operation, 
avoiding  circuity  of  action,  and 
enabling  the  Court  on  this  point  to 
do  complete  justice  between  the 
parties — is  not  a  thing  to  be  cast 
lightly  aside  by  any  rigid  construc- 
tion of  words ;  and  a  Judge  would 
naturally  hesitate  to  accept  any 
construction  ending  that  way,  un- 
less plainly  compelled  to  do  so. 

These  Courts,  which  are  Courts 
of  Equity,  have,  as  such,  the  power 
so  to  adjudicate  as  to  avoid  circuity 
of  action.  Resort  might  also  be 
had,  under  section  244,  to  the  prac- 
tice of  the  Superior  Court,  where  it 
undoubtedly  exists. 


(w)  The  rules  do  not  provide  for 
the  case  of  the  death  of  a  sole  plain- 
tiflf  or  defendant.  The  practice, 
therefore,  forreviving  the  judgment 
would  be  governed  by  the  practice 
of  the  Superior  Courts  of  Common 
Law.  If  a  sole  plaintiflF  should  die 
after  judgment,  his  executors  or  ad- 
ministrators would  have  to  take 
proceedings  to  revive  the  judg- 
ment ;  if  a  sole  defendant  should 
die  after  judgment,  proceedings 
would  have  to  be  taken  against  the 
executors  of  his  will  or  adminis- 
trators of  his  estate  by  revivor  (see 
section  162,  and  Forms  30  to  34). 
The  general  law,  where  the  statute 
and  rules  do  not  provide  for  the 
case,  would  have  to  be  followed. 
The  judgments  of  Division  Courts 
having  the  same  force  and  effect 
as  judgments  of  Courts  of  Kecord, 
the  rights,  duties  and  liabilities  of 
executors  and  administrators  re- 
garding them  are  the  same  in  all 
cases.  The  162nd  section  provides 
sufficiently  for  the  law  of  the  case, 
and  it  is  easy  to  adjust  the  forms 
to  that  law,  although  the  Judges 
have  not  framed  specific  rules  of 
practice  (see  Rev.  Stat.,  cap.  50, 
sec.  323,  et  seq.) 

{v)  The  7th  section  places  judg- 
ments of  Division   Courts  on  the 


Rule  158.]  REVIVOR— EXECUTION.  321 

156.  No  execution  or  other  process  shall,  with-  Rule  155 and 
out  leave  of  the  Judge,  issue  on  a  judgment  more 
than  six  years  old  (w)  unless  some  payment  has 
been  made  thereon  within  twelve  months  previously; 
but  no  notice  to  the  defendant,  previously  to  apply- 
ing for  such  leave,  shall  be  necessary,  and  such 
leave  shall  be  expressed  on  the  execution  or  war- 
rant or  summons,  in  the  words,  "  Issued  by  leave 
of  the  Judge." 

157.  In  case  it  becomes  necessary  to  revive  a,  Sec.  les,  Rev. 
judgment  (x)  by  reason  of  a  change  by  death,  oy  322,  arid Formt 
otherwise,  of  the  parties  entitled  or  liable  to  exe- 
cution, the  party  alleging  himself  to  be  entitled 

to  execution  may  sue  out  a  summons  (Forms  30,  33) 
for  the  revival  of  the  judgment,  and  issue  an  exe- 
cution thereupon.  In  case  it  shall  appear,  upon 
such  application,  that  the  party  making  the  same 
is  entitled  to  execution,  the  Judge  shall  order  exe- 
cution to  issue  accordingly,  and  shall  also  order 
whether  or  not  the  costs  of  such  application  shall 
be  paid  to  the  party  making  the  same  :  and  in  case 
it  shall  not  so  appear,  the  Judge  shall  discharge  or 
dismiss  the  summons  with  or  without  costs. 

158.  The  renewal  of  all  writs  of  execution  may  See.  les. 
be  made  from  time  to  time,  before  the  expiration 
thereof,  by  the  clerk  of  the  Court  issuing  the  same, 

by  marking  on  the  margin  of  the  writ  a  memoran- 

same  footing  as  to  their  force  and  {10)  See  note  (a)  to  section  161. 
effect  as  judgments   of  Courts  of 

Record  (see  note  {g)  to  section  7).  {x)  It  may  be  expedient  to  re* 

This   rule,    therefore,  follows  the  vive  a  judgment  for  other  reasons 

{)ractice  of  the  Superior  Courts  as  than  the  death  of  either  or  both 

aid  down  in  the  C.  L,  P.  Act  in  the  parties.  The  words  "  by  reason 

so  far  as  the  same  is  convenient  of  a  change  by  death  or  otherwise," 

and  applicable  (see  Rev.  Stat.,  cap.  seem  to  cover  all  cases. 
50,  sec.  322,  et  scq). 
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[UULE  159. 


See  Rules  9i 
and  99. 


dum  to  the  following  effect :     "Eenewed  for   30 
days  from  the  date  hereof. 

Dated day  of ,  18—. 

X.  Y.,  Clerk." 
suitors'  moneys  :  how  payable. 
159.  It  is  the  duty  of  parties  entitled  to  moneys 
collected  by  officers  of  the  Court  to  direct  how  the 
same  are  to  be  transmitted  to  them.   (?/)     The  clerk 
shall  not  be  bound  to  transmit  by  post  any  such 
moneys,    nor   to   procure  and  transmit  post  office 
orders  therefor,  except  upon  the  request  and  at  the 
expense  of  the  party  entitled  thereto.      Without 
such  direction  and  request,  all  moneys  are  payable 
to  the  parties  at  the  office  of  the  clerk  without  the 
payment  of  any  fee  whatever  :  in  no  case  is  the 
clerk  to  transmit  moneys  to  the  clerk  of  another 
Court,  without  the  written  order  of  the  party  en- 
titled thereto,  or  his  authorized  agent,  (z) 


{y)  This  rule  is  for  the  security 
and  indemnity  of  clerks  receiving 
and  paying  out  moneys.  It  is  very 
common  for  clerks  to  receive  per- 
emptory oi'ders  to  send,  and  some- 
times abusive  letters  from  parties 
or  their  attorneys  or  agents  for  not 
sending  moneys,  even  before  they 
are  collected,  although  they  have 
given  no  orders  for  the  mode  of 
transmitting,  such  persons,  even 
wheu  moneys  are  transmitted,  often 
refusing  to  allow  for  bank  charges 
on  clieques  or  drafts,  or  fees  on 
post  otiice  orders. 

It  would  be  well  for  the  clerks, 
in  places  wliere  there  is  a  chartered 
bank,  to  ojjen  a  deposit  account  for 
suitors'  moneys,  and  in  all  cases  to 
X>ay  by  cheque  to  the  orders  of  the 
parties  entitled.  Should  suitors  re- 
fuse a  cheque  they  could  then  pro- 
vide their  own  mode  for  having  the 
moneys  transmitted. 


{z)  With  regard  to  the  latter  part 
of  this  rule,  the  editor  suggests  that 
when  a  transcript  issues  from  one 
Court  to   another,   as   no   further 
proceedings  can  be  had  in  the  first 
Court  without  a  Judge's  order,  the 
clerk  of  that  Court  has  ofhcially 
nothing  further  to  do  with  the  judg- 
ment (see  Rule  161),   and  should 
not  act  as  agent  for  either  party. 
It  is  not  uncommon  for  clerks  issu- 
ing transcripts  to  put  orders  at  the 
foot   of   the   transcripts  directing 
the  moneys  to  be  transmitted  to 
themselves,  and  signing  the  plain- 
tiff's name  as  by  their  j)i'ocuration. 
There  is  no  safety  to  the  receiving 
clerks  in  this  system,  for  they  still 
would   be  without  ' '  the    written 
order  of  the  party  entitled  there- 
to."   Tlie  first  clerk  may  be  "his 
authorized  agent,"  but  it  may  be- 
come as  essential  at  some  future 
time    to  establish  tlie   agency  of 
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TRANSCRIPTS  OP  JUDGMENT. 

160.  Every  transcript  of  a  j  udgment  for  a  County  sec.  165,  and 
Court  shall  be  prepared  by  the  clerk  upon  a  full 

sheet  of  foolscap  paper,  folded  to  the  usual  size  of 
judgment  rolls  in  the  Courts  of  Record,  carefully 
written  in  a  plain  hand  or  printed  without  con- 
tractions of  words  or  figures,  and  shall  be  according 
to  Form  99  ;  and  if  a  judgment  has  been  revived, 
the  order  of  revival  or  its  purport  shall  be  set  forth 
therein. 

161.  When,  upon  the  application  of  any  plaintiflf  secs.  loi,  les, 
having   an  unsatisfied  judgment  in  his  lavour,   a 
transcript  of  the  entry  of  such  judgment,  under 

section  139,  or  a  transcript  of  the  judgment  under 
section  142  of  the  Act,  is  issued  from  the  Court  in 
which  the  judgment  has  baen  recovered,  an  entry 
thereof  shall  be  made  by  the  clerk  in  the  Procedure 
Book,  and  no  further  proceedings  shall  be  had  in 
the  said  Court  upon  the  said  judgment,  without  an 
order  from  the  Judge. 

162.  No  transcript  or  copy  of  a  judgment  shall  Sees.  I59,i6i, 
be  issued  or  acted  upon  under  the  137th  or  139th  %j  and  15?'!''* 
sections  of  the  Act,   where  the  proceedings  have 

abated,  or  in  a  case  where  no  warrant  of  execution 
or  judgment  summons  shall  have  issued  on  a  judg- 
ment more  than  six  years  old,  unless  such  judg- 
ment shall  have  been  revived. 

that  clerk  as  it  wouM  be  to  prove  because  judgments  were  obtained 
tliat  the  party  received  the  money.  in  the  Courts  of  which  they  are 
The  voucher  should  be  in  the  hands  clerks.  When  suitors  cause  tran- 
of  the  clerks  paying  out  the  money,  scripts  to  be  transmitted,  orders 
ami  that  is  what  the  rule  was  in-  written  over  their  own  ge  nuine  sig- 
temletl  to  provide  for.  Clerks  of  natures  should  direct  how  moneys 
Courts  issuinfj  transcripts  have  no  are  to  be  transmitted  to  them,  and 
right  to  assume  that  they  are  provide  for  the  expense  of  it. 
agents  of  the  parties,  or  be  treated  Note  (a)  to  section  161  makes  fur- 
by  clerks  receiving  and  paying  out  ther  suggestions  on  this  subject, 
moneys  as  eutitled  thereto,  simply 
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tRULE  163. 


Sec.  161, 


163.  The  entries  of  proceedings  on  a  transcript, 
under  the  139th  section  of  the  Act,  may  be  made 
in  the  Procedure  Book,  in  the  form  of  an  ordinary 
suit,  as  near  as  may  be.  And  the  Procedure  Book 
shall,  for  that  purpose,  be  the  transcript  of  Judg- 
ment Book  required  by  the  Act. 

[Rule  164,  as  to  fees  to  officers,  is  in  effect  re- 
scinded by  Supplementary  Rule  170.] 

165.  So  far  as  applicable,  these  rules  shall  extend 
and  apply  to  the  judicial  District  of  Algoma  and  to 
the  District  of  Muskoka,  and  the  several  Courts 
established  or  to  be  established  therein,  and  to  the 
proceedings  in  such  Courts,  (a) 

166.  The  regular  meeting  of  the  Board  shall  be 
held  in  the  City  of  Toronto,  on  the  3rd  Monday  in 
June  annually. 

Dated  Toronto,  1st  July,  1869. 

Jas.  Eobt.  Gowan. 
S.  J.  Jones. 
D.  J.  Hughes. 
James  Daniell. 
Jas.  Smith. 
Approved  : 

Wm.  B.  Richards,  C.J. 
John  H.  Hagarty,  C.J.C.P. 
Adam  Wilson,  J. 
John  W.  Gwynne,  J. 
Thomas  Galt,  J. 


(a)  The  Act  respecting  the  ad- 
ministration of  justice  in  unorgan- 
ized tracts  extends  these  rules  to 
Division  Courts  of  all  temporary 
judicial  districts  ;  except  that  the 
provisions  authorizing  the  signing 
of  judgment  by  default,  for  want 
of  a  notice  disputing  the  plaintifif's 
claim,  or  authorizing  the  garnish- 
ment of  debts  or  money  demands, 


do  not  apply.  See  Rev.  Stat. ,  cap. 
90,  sec.  13,  which  makes  provision 
for  Division  Courts  in  the  unor- 
ganized tracts  ;  cap.  6,  sec,  19  et 
seg.,  as  to  the  same  Courts  in  the 
Provisional  County  of  Haliburton  ; 
and  cap.  7,  sec.  18  et  seq.,  as  to  the 
Territorial  Districts  of  Muskoka, 
Parry  Sound  and  Thunder  Bay. 


Rule  168.] 
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[Rule  167,  respecting  stamps,  was  rescinded  by 
the  next  rule,  which  see.] 


168.  Whereas,  by  the  ninetieth  section  of  the 
said  "  The  Administration  of  Justice  Act,  1874," 
it  is  provided  that  no  fees  or  charges  shall  be  pay- 
able for  the  benefit  of  the  Crown  upon  any  pro- 
ceeding had  in  any  Division  Court ; 

Therefore,  from  and  after  the  first  day  of  July, 
A.I).  1874,  rules  numbered  135,  136  and  146  of 
the  said  General  Rules  of  the  first  day  of  July, 
1869,  and  the  Supplementary  Rule  numbered  167 
of  3rd  September,  1869,  shall  be  rescinded ;  and 


(b)  The  following  Rules  166  and 
167,  were  passed  on  September  3, 
1869  ;  Rules  168  to  170  are  dated 
28th  June,  1874.  The  following  is 
the  introduction,  as  given  by  the 
Judges  to  those  of  June  28  : 

*'  We,  the  undersigned,  '  The 
Board  of  County  Judges',  acting  un- 
der and  in  pursuance  of  the  powers 
vested  in  us  by  law,  as  recited  and 
set  forth  in  the  General  Rules  for 
regulating  the  Practice  of  the  Divi- 
sion Courts  of  Ontario,  dated  the 
first  day  of  July,  1869  ;  and  also 
under  the  powers  and  in  pursuance 
of  the  91st  section  of  "the  Admin- 
istration of  Justice  Act,  1874,"  have 
framed  the  following  Supplementary 
General  Rules  and  Orders,  to  be  in 
force  until  otherwise  ordered  ;  and 
we  do  hereby  certify  the  same  to  the 
Honourable  the  Chief  Justice  of 
Ontario  accordingly. " 


The  rules  are  signed  by — 
Ja  mes  Robert  Gowan, 

Senior  Judge,  Co.  Simcoe, 
Chairman. 
S.  J.  Jones, 

County  Judge,  Brant. 

D.  J.  Hughes, 

County  Judge,  Elgin. 

James  Daniell, 

County  Judge, 

Prescott  and  Russell. 

Approved  by — 
Wm.  B.  Richards,  C.  J. 
John  H.  Hagarty,  C.  J.  C.  P. 
Jos.  C.  Morrison,  /. 
John  W.  Gwy  nne,  J. 
Adam  Wilson,  /. 
Thomas  Galt,  /, 
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the  following  rules  in  the  said  General  Rules  of  1st 
July,  1869,  shall  be  amended  as  follows,  viz. : 

Rule  numbered  91,  the  word  "  five"  in  the  last 
part  thereof  shall  be  struck  out,  and  the  word  "  fif- 
teen "  inserted  in  lieu  thereof. 

Rule  numbered  138,  the  last  twentj-three  words 
shall  be  struck  out. 

Rule  numbered  139,  all  after  the  word  "Judge," 
in  the  second  line  thereof,  shall  be  struck  out. 

Rule  numbered  142b,  the  words  "and  stamps" 
shall  be  struck  out. 

J  69.  From  and  after  the  said  first  day  of  July, 
1874,  so  much  of  Form  numbered  114,  or  any  other 
form  attached  to  the  said  Rules  of  1st  July,  1869, 
as  indicates  or  refers  t©  stamps  for  fees  payable 
to  the  Fee  Fund  on  proceedings  had  in  the  said 
Courts,  shall  be  rescinded  and  cease  to  be  used,  (c) 

officers'  fehs. 

170.  The  fees  set  forth  in  the  tariff  hereunto  an- 
nexed, marked  "  Schedule  of  clerks'  fees  "  (Form 
127),  and  "  Schedule  of  bailiffs'  fees"  (Form  128), 
shall,  from  and  after  the  first  day  of  July,  A.D. 
1874,  be  the  fees  to  be  received  by  the  several 
clerks  and  bailiffs  of  Division  Courts  in  Ontario, 
for  and  in  relation  to  the  duties  and  services  to  be 
performed  by  them  as  officers  of  the  said  Courts, 
and  shall  be  in  lieu  of  all  other  fees  heretofore  re- 
ceivable for  the  same  proceedings,  (rf) 

(c)  The  rules  here  referred  to  are  {d)  See  Rule  89,  note  {i). 

published  in  this  book  as  they  now 
stand  in  their  altered  form. 


SCHEDULE    OF    FORMS. 


[Fonns  1  and  2  have,  by  Rule  170,  been  replaced  by  Forms  127, 128. 
127  and  128,  which  now  provide  tariffs  of  fees  ior  Ji^ile  S9,7ioteii). 
clerks  and  bailifls]. 

3.  Allowance  to  witnesses. 

Attendance  per  day  in  Court 75  cts. 

Travelling  expenses,  per  mile,  one  way  10  cts.  '^^^^'  •'^'  '-^"^y  ^^' 

N.B. — If  a  witness  travels  by  railway  or  other  public  ^"^^  ^^7- 
conveyance,  he  may  only  be  allowed,  (besides  the  per 
diem  allowance)  instead  of  mileage,  the  ordinary  fare, 
and  anything  he  is  obliged  to  pay  besides,  owing  to 
delays  caused  by  casualties,  but  in  no  case  to  exceed 
what  the  mileage  would  be  if  that  mode  of  calculation 
were  adopted. 

Fees  to  jurors. 

Each  juror  sworn  in  any  cause,  out  of  the  money 
deposited  with  the  clerk  for  jurors'  fees,  10  cts. 

Fees  to  appraisers  of  goods,  <i-c.,  seized  under  warrant  of 
attachment. 
To  each  appraiser,  50  cts.  per  day  during  the  time  ^^^  ^^^ 
actually  employed  in   appraising  goods,  to  be  paid  in 
the  first  instance  by  plaintiff,  and  allowed  in  the  costs 
of  the  cause. 


4.  Procedure  Book. 
Division  Court  in  the  County  of 


Ensuing  Sittings,  26th  October,  1878. 
No.  400.     A.D.  1878.  X.  Y.,  Clerk.  ^„,,,,,  ,,, 

James  Bird,  of  the  Township  of  ,  vs.  Thos.  ^'^•^• 

Fish,  of  the  Village  of . 


1878, 
1st.  Oct. 


2nd 


8th 

15th 

17th 


18th 
20th 


25th 


Received  particulars  in  detail  of  claim  for  $12,  plaintiff 
paid  $1  towards  costs. 

Issued    special  summons  to  bailiff,   costs    $ ,  besides 

mileage. 

Summons  returned,  served  6th  Oct.,  5  miles  travel. 

Wrote  plaintiff  that  no  defence  put  in. 

Plaintiff  writes  requesting  judgment  to  be  signed  and  exe- 
cution issued. 

Judgment  signed  by  clerk,  "The  defendant  having  been 
served  with  special  summons  and  particulars  of  claim, 
and  not  disputing  same,  it  is  adjudged  that  the  plain- 
tiff recover  .>?12  for  debt,  and  $ costs."  , 

Issued 'execution  to  bailiff. 

Bailiff  returned  execution  "feci"  and  paid  amount  § to 

clerk  same  day;  wrote  plaintiff  informing  him  thereof. 

Paid  plaintiff  $12  debt,  and  $1  deposit,  in  full. 


328 


FORMS. 


[Form  4. 


No.  401.     A.D.  1878. 

John  White,  of  the  Township  of 

vs. 
Thomas  Green,  of  the  Village  of 


3rd  Oct. 

4th     " 

11th  " 

(<    << 

14th  " 
26th  " 

28th  " 
31st  " 


Received   particulars  of  claim  (for  tort)  for  $25 ;  plaintiff 

paid  $4:  on  costs,  and  directed  two  subpoenas,  and  gave 

notice  of  jury. 
Issued  ordinarj'^  summons  and  sent  by  post  (prepaid  and 

registered)   to    clerk    of   Dixision  Court  of for 

service. 

Summons  returned,  served  8th  Oct.,  foreign  fees,  $ . 

Issued  jurj^  summons  and  subpoenas  to  bailiff. 

Jury  summonses  returned  served,  10  miles,  subpoenas  also 

served,  six  miles  travel. 
Cause  tried,  "Judgment  for  plaintiff  on  verdict  by  jury  for 

$15  and  $ costs,  to  be  paid  in  15  days."  $4  allowed 

plaintiff  for  witnesses. 
Defendant  paid  clerk  $15  damages,  and  $ costs  in  full ; 

same  day  notified  plaintiff  of  payment,  by  post. 
Paid  plaintiff  §15  damages,  §4  deposit  and  §4  witness  fees  in 

full. 


No.  402.     A.D.  1878. 

James  Jones,  of  the  Township  of 

creditor, 
Thomas  Clark,  of  the  Town  of  - 

debtor,  and 


-,  primary 
-,  primary 


George  Good,  of  the  same  place,  garnishee. 


5th  Oct. 


lOth 

nth 

12th 

13th 
15th 

26th 


6th  Nov. 


Received  of  primary  creditor  particulars  of  claim  (not  in 
detail)  on  contract  for  850,  and  memorandum  of  debt 
owdng  by  garnishee  of  $——  ;  deposit  of  $4  50  paid. 

Issued  garnishee  summons  against  primary  debtor,  and  gar- 
nishee to  bailiff. 

Summons  returned  served  on  primary  debtor  7th  October, 
and  on  garnishee  on  8th  October.  12  miles  travel ; 
primary  debtor  filed  set-off  (2  copies). 

Mailed  to  primary  creditor  (prepaid  and  registered)  copy  of 
set-off  and  notice. 

Issued  subpoenas  for  four  witnesses  for  primary  creditor, 
and  gave  to  bailiff. 

Gave  to  primary  debtor  one  subpoena  and  three  copies. 

Bailiff  returned  primarj^  creditor's  subpoenas  served,  eight 
miles  travel. 

"  On  hearing  all  parties,  it  is  adjudged  that  the  primary 
debtor  is  indebted  to  the  primary  creditor  in  $50,  be- 
sides 8 costs.    Also  that  the  garnishee  is  indebted  to 

the  primary  debtor  in  $75,  now  due,  which,  to  the 
extent  of  the  two  first  mentioned  sums,  it  is  adjudged 
be  applied  in  satisfaction  thereof,  and  that  the  gar- 
nishee do  pay  the  same  in  15  days." 

Primary  creditor  paid  costs  $ and  stated  suit  is  settled 

by  the  parties. 
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7.  Uiidertahing  by  next  friend  of  infant  to  he  respon- 
sible for  defendant's  costs. 

In  the Division  Court  in  the  County  of RxUe  126. 

I,  the  imdersigned,  E.  F.,  being  the  next  friend  of 
A.  B.,  who  is  an  infant,  and  who  is  desirous  of  enter- 
ing a  suit  in  this  Court  against  C.  D.  of ,  &c. ,  hereby 

undertake  to  be  responsible  for  the  costs  of  the  said 
C.  D.  in  such  cause,  and  that  if  the  said  A.  B.  fail  to 
pay  the  said  C.  D.  all  such  costs  of  such  cause  as  the 
Court  shall  direct  him  to  pay  to  the  said  C.  D.,  I  will 
forthwith  pay  the  same  to  the  clerk  of  the  Court. 

Dated  this day  of 18 — . 

E.  F. 
"Witness 


8.  Affidavit  for  leave  to  sue  a  party  residing  in  an 
adjoining  division. 

In  the Division  Court  in  the  County  of ,  Section  au, 

I,  A.  B.,  of ,  yeoman  (or  I,  E.  F,  of ,  f^tpJ^A, 

yeoman,  agent  for  A.  B.,  of,  &c.),  make  oath  and  say  :  l,  n,  o. 

1st.  That  I  have  a  cause  of  action  against  C.  D.,  of 

,  yeoman,  who  resides  in  the  division  of 

the  County  of (if  by  agent,  "That  the  said  A.  B. 

has  a  cause  of  action  against  C.  D.  of ,  yeoman.") 

2nd.  That  I  (or  the  said  A.  B.)  reside  in  the 

division,  in  the  County  of . 

3rd.  That  the  distance  from  my  residence  {or  from 
the  said  A.  B.'s  residence)  to  the  place  where  this  Court 

is  held  is  about miles,  and  to  the  place  where 

the  Court  is  held  in  the division  in  the  County 

of ,  is  about miles. 

4th.  That  the  distance from  the  said  C.  D.'s 

residence  to  the  place  where  the  Court  is  held  in  the 

division  where  he  resides,  is  about miles,  and 

to  the  place  where  this  Court  is  held  about 

miles. 

5th.  That  the  said  division  and  this  division  adjoin 
each  other,  and  that  it  will  be  more  easy  and  inexpen- 
sive for  the  parties  to  have  this  cause  tried  in  this 
division  than  elsewhere. 

Sworn,  &c.  A.  B.  (or  E.  F.; 
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9.  Affidavit  for  leave  to  sue  in  a  division  adjoining  one 
in  which  debtors  reside^  where  there  are  several. 

In  the Division  Court  in  the  County  of . 

I,  A.  B.,  of ,  yeoman,  {or  E.  F.  of ,  yeo- 
man, agent  for  A.  B.,  of,  &c.),  make  oath  and  say: 

1st.  That  I  have  {or  that  the  said  A.  B.  has)  a  cause 
of  action)  respectively  against  each  of  the  debtors 
named  in  the  first  column  of  the  schedule  on  this  affi- 
davit endorsed. 

2nd.  That  the  columns  in  the  said  schedule,  num- 
See  side  notes  to  bered  respectively  1st,  2nd,  3rd,  4th,  5th,  6th,  and  7th, 
Forms.  are  truly  and  correctly  filled  up,  according  to  the  best 

of  my  knowledge  and  belief. 

3rd.  That  the  divisions  named  in  the  second  and 
third  columns  of  the  said  schedule,  opposite  each 
debtor's  name,  respectively  adjoin  each  other. 

4th.  That  it  will  be  more  easy  and  inexpensive  for 
the  parties  to  have  the  said  causes,  respectively,  tried 
in  this  division,  than  elsewhere. 

Sworn,  &c.  A.  B.  {or  E.  F.j 
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11.  Affidavit  for  attachment. 

[If  made  after  suit  commenced,  insert  style  of  Court  and  cause]. 

Sec.  190,  Rules        I,  A.  B.,  of  the  — : in  the  County  of {or  I, 

S5,m;  sec.  105,  E.  ¥.,  &c.,  agent  for  the  said  A.  B.,  of,  &c.),  make 
^'«''"*^^^'^''^'«- oath  and  say: 

1st.  That  (J.  D.,  of  {or  late  of) in  the  County  of 

is  justly  and  truly  indebted  to  me  (or  to  the  said 

A.  B.)  in  the  sum  of dollars  and cents  on  a 

X^romissory  note  for  the  payment  of dollars  and 

cents,  made  by  the  said  C.  D.  payable  to  me  (or 

the  said  A.  B.^,  at  a  day  now  past  ; 

Or  for  goods  sold  and  delivered   "] 

Or  for  goods  bargained  and  sold  |  by  me  (or  the  said 

Or  for  crops  bargained  and  sold   }■     A.    B. )  to  the 

Or  for  money  lent  j      said  CD.; 

Or  for  money  paid  for  the  said  CD.  j 

Or  for  and  in  respect  of  my  ^or  the  said  A.  B.)  having 
relinquished  and  given  up  to  and  in  favour  of  the  said 
C  D.,  at  his  request,  the  benefit  and  advantage  of 
work  done  and  materials  found  and  provided  and 
moneys  expended  by  me  {or  the  said  A.  B.)  in  and 
about  the  farming,  sowing,  cultivating,  and  improving 
of  certain  land  and  premises  ; 

Or  for  the  use  by  the  said  C  D.,  by  my  permission 
(or  by  the  permission  of  the  said  A.  B. ),  of  messuages 
and  lands  of  me  {or  the  said  A.  B. ) ; 

Or  for  the  use  by  the  said  C  D.  of  pasture  land  of 
me  (or  the  said  A.  B.)  and  the  eatage  of  the  grass  and 
herbage  thereon,  by  the  permission  of  me  {or  the  said 
A.  B.)  ; 

Or  for  the  wharfage  and  warehouse  room  of  goods 
deposited,  stowed  and  kept  by  me  (or  the  said  A.  B.) 
in  and  upon  a  wharf,  warehouse  and  premises  of  me 
{or  the  said  A.  B.)  for  the  said  C  D.  at  his  request  ; 

Or  for  horse-meat,  stabling,  care,  and  attendance 
provided  and  bestowed  by  me  {or  the  said  A.  B, )  in 
feeding  and  keeping  horses  for  the  said  C  D. ,  at  his 
request  ;  or  for  work  done  and  materials  provided  by 
me  {or  the  said  A.  B.)  for  the  said  C  D.  at  his  request  ; 

Or  for  expenses  necessarily  incurred  by  me  {or  the 
said  A.  B.)  in  attending  as  a  witness  for  the  said  C  D. 
at  his  request,  to  give  evidence  upon  the  trial  of  an 

action  at  law  then  depending  in  the Court,  wherein 

the  said  C  D.  was  plaintiif,  and  one  E.  F.  defendant  ; 

Or  for  money  received  by  the  said  C  D.  for  my  use 
(or  for  the  use  of  the  said  A,  B. )  ; 

Or  for  money  found  to  be  due  from  the  said  C  D.  to 
me  (or  to  the  said  A.  B.)  on  an  account  stated  between 
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them  (ar  other  cause  of  action^  stathig  the  same  in  ordi- 
nary and  coiicise  language),  (a) 

2.  I  further  say  that  I  have  good  reason  to  believe 
and  tlo  verily  believe  that*  the  said  C.  D,  hath  abscond- 
ed from  the  Province  of  Ontario,  (h)  leaving  personal 
property  liable  to  seizure  under  execution  in  the  County 
of in  this  Province  :  * 


(a)  The  following  additional 
forms  of  causes  of  action  will  fre- 
quently be  found  of  use  : 

Far  work  and  materials]. — For 
work  done  and  materials  provided 
by  me  {or  by  the  said  A.  B.)  for 
the  said  C.  D. ,  at  the  request  of 
the  said  C,  D. 

On  a  guarantee]. — That  the  said 
C.  D.,  in  consideration  that  I  {or 
the  said  A.  B. )  would  supply  E.  F. 
with  goods  on  credit,  promised  me 
{or  the  said  A.  B.)  that  he,  the 
said  C.  D.,  would  be  answerable  to 
me  {or  the  said  A.  B. )  for  the  same; 
that  I  {or  the  said  A.  B. )  did  ac- 
cordingly supply  the  said  E.   F. 

with   goods  to  the  price  of 

dollars  and  cents  and  up- 
wards on  credit ;  that  such  credit 
has  elapsed,  yet  neither  the  said 
E.  F.  nor  said  C.  D,  have  as  yet 
paid  for  the  said  goorls. 

Upon  a  lease  for  rent]. — That  I 
{or  A.  B.)  let  to  the  said  C.  D.  a 
house  for  seven  years  to  hold  from 

the day  of ,  A.  D. , 

at a  year,  payable  quarterly, 

of  which   rent  quarters  are 

due  and  unpaid. 

071  a  mort<ja<je  deed  for  inincipal 
and  interest].— Th.a.t  the  said  C.  D. 
by  deed  covenanted  with  me  {or 

A.  B.)  to  pay  to  me^or  A.  B.) 

on  the day  of ,  A.  D. 

18 — ,  together  with  interest  there- 
on at  the  rate  of per  centum  per 

annum,  but  did  not  pay  the  same. 

For  surviciwj  partner]. — That 
the  said  C.  D.  is  justly  indebted  to 

me  in  the  sum  of for  {yoods 

sold  and  delivered),  &c.,  by  myself 
and  one  T.  T,,  smce  deceased,  to 
the  said  C  D.  at  his  request. 


For  executor  or  administrator], — 
I,  A.  B.,  of,  &c.,  executor  (oradmin- 
iatrator,  of  L.   M.,  deceased,  make 

oath  and  say  that  C.  D.  of , 

«S:c.,  is  justly  and  truly  indebted 
to  me  as  such  administrator  of  the 
said  L.  M.,  deceased,  in  the  sum 

of dollars  and cents,  &c. 

For  assignee  of  an  insolvent]. — A, 
B.  of,  &c. ,  is  justly  andtrulyin-. 
debted  to  me  as  assignee  of  the 
estate  and  effect  of  D.  L.,  an  insol- 
vent under  the  Insolvent  Act  of 

18 — ,  <S:c.,  in  the  sum  of for 

goods  sold  and  delivered  by  the 
said  D.  L,,  before  I  became  such 
assignee . 

For  agistment]. — For  the  agisting, 
feeding,  and  keeping  by  me  {or  the 
said  A.  B.)  in  feeding  and  keeping 
of  horses  {or  cattle  or  sheep)  for 
the  said  C.  D.  at  the  request  of  the 
said  C.  D. 

The  form  of  stating  the  different 
causes  of  action  as  particulars  in 
cases  of  contract  may  be  adapted 
to  this  affidavit  (see  Form  16). 

It  must  be  recollected  that  an 
attachment  cannot  issue  for  any- 
thing but  a  debt  or  damages  aris- 
ing upon  any  contract,  express  or 
impUed,  or  upon  a  judgment,  nor  for 
a  sum  less  than  four  dollars  (see 
section  G8  and  notes). 

(b)  The  words  given  in  this  form 
by  the  Board  of  County  Judges 
were  suited  to  the  statute  in  force 
in  18G'9  (sec.  199  of  Division  Courts 
Act— Con.  Stat.  U.  C,  cap.  19),  in 
which  the  words  "  this  Province  " 
meant  the  whole  of  Upper  and 
Lower  Canada  ;  the   present   Act 
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(Or,  instead  of  matter  between  the  asterisks),  the  said 
C.  D.  hath  attempted  to  remove  his  personal  property 
liable  to  seizure  under  execution  for  debt,  out  of  this 
Province  ;  or  the  said  C.  D.  hath  attempted  to  remove 
his  personal  property  liable  to  seizure  under  execution 

for  debt,  from  the  County  of to  the  County  of 

in  this  Province  ;  or  the  said  C.  D.  keeps  con- 
cealed in  the  County  of in  this  Province  to  avoid 

service  of  process),  with  intent  and  design  to  defraud 
me  {or  the  said  A.  B.)  of  my  (or  his)  said  debt, 

3rd.  That  this  affidavit  is  not  made  by  me  nor  the 
process  thereon  to  be  issued  from  any  vexatious  or 
malicious  motive  whatever. 

A.  B. 

Sworn,  &c. 


12.  Attachment  against  an  absconding  or  removing 
debtor. 

Sec.  190,  and  To  A.  B.,  bailiff  of  the Division  Court  in  the 

Rule  11^.  said  County  of ,  {or  to  A  B. ,  a  constable  of  the 

County  (c)  of ,  as  the  case  may  he). 

You  are  hereby  commanded  to  attach,  seize,  take, 
and  safely  keep,  all  the  personal  estate  and  effects  of 
*  C.  D.  {naming  the  debtor),  an  absconding,  removing  or 

concealed  debtor,  of  what  nature  or  kind  soever,  liable 
to  seizure  under  execution  for  debt  within  the  County 
of  {here  name  the  county),  or  a  sufficient  portion  thereof 
to  secure  A.  B.  {here  name  the  creditor)  for  the  sum  of 
{here  state  tJie  amount  sworn  to  be  due),  together  with 
the  costs  of  his  suit  thereupon,  and  to  return  this  war- 
rant with  what  you  shall  have  taken  thereupon,  to  the 
clerk  of  the  (here  state  the  number  of  the  division)  Divi- 
sion Court  in  the  county  aforesaid  forthwith  ;  and 
herein  fail  not. 

Witness  my  hand  and  seal  {or  the  seal  of  the  said 

Court)  the day  of   ,  one  thousand   eight 

hundred  and . 

[Seal.]  X.  Y.,  Clerk, 

or  Justice  of  the  Peace  {as  the  case  may  be). 

(section    170)  confines  the  delin-  v.  Ritchie,   Dra.  Rep.  167  ;  Brown 

quency  for   which  an  attachment  v.  Parr,  2  U.  C.  R.  98.) 

may  issue  to  the  Province  of  On-  (c)  These  words  include  any  con- 

tario.     The    editor   has  therefore  stable  within  the  county,  such  as  a 

thought  it   better  to   change  the  constable  of  any  town  therein  (Z?e. 

form  in  this  particular  (see  Cozens  i^ny  v.  Moore,  9  U.  C.  R.  294). 
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13.  AffidavU  to  obtain  Judge's  order  for  lorit  of 
replevin. 

In  the Division  Court  in  the  County  of .  Rep.  Act,  sec.  6, 

County  of ,  )      I,  A.  B.,  of ,  make  oa.th  Fonniiu,},n,o. 

To  wit.  )    and  say  : 

1st.  That  I  am  the  owner  of  {describe  property  fully) 
at  present  in  the  possession  of  C.  D.;  or,  that  I  am  en- 
titled to  the  immediate  possession  of  {describe  property), 
as  lessee  (bailee,  or  agent)  of  E.  F. ,  the  owner  there- 
of {or,  as  trustee  for  E.F.,  or  as  the  case  may  be),  at  pre- 
sent in  the  possession  of  C.  D. 

2nd.  That  the   said  goods,    chattels,  and   personal 

property  are  of  the  value  of dollars,  and  not 

exceeding  ^0. 

3rd.  That  on  or  about  the day  of ,  the 

said  goods,  chattels,  and  personal  property,  were  lent 
to  the  said  C.  D. ,  for  a  period  which  has  expired,  and 
that  although  the  said  goods,  chattels,  and  personal 
property  have  been  demanded  from  the  said  C.  D.,  he 
wrongfully  withholds  and  detains  the  same  from  me, 

the  said  A.  B. ;  or,  that  on  or  about  the  day  of 

,  the  said  C.  D.,  fraudulently  obtained  posses- 
sion of  the  said  goods,  chattels,  and  personal  property 
by  falsely  representing  that  {here  state  the  false  repre- 
sentations) and  now  wrongfully  withholds  and^  detains 
the  same  from  me  ;  {or,  that  the  said  goods,  chattels, 

and  personal  property  were  on  the day  of , 

last,  distrained  or  taken  by  the  said  C.  D.,  under  colour 
t»f  a  distress  for  rent,  alleged  to  be  due  by  me  to  one 
E.  F.  when  in  fact  no  rent  was  due  by  me  to  the  said 
E.  F.  {or  as  the  case  may  be,  setting  out  the  facts  of  the 
vronyful  taking  or  detention  complained  of  with  certainty 
and  precision). 

4th.  That  the  said  C.  D.  resides  {or,  carries  on  busi-  -      ode  fend- 

ness)  at ,  within  the  limits  of  the Division  antg^,^^t  may  be 

Court  in  the  County  of ,  or,  that  the  said  goods,  alleged  that  one 

chattels,  and  personal  property  were  distrained),  (q^  ^^J^^'"^*"*^**' 

taken  and  detained),  {or  detained),  at ,  within 

the  limits  of  the  Division  Court  of  the  County 

of 

Swom,  &c.  A.  B. 

14.  Affidavit  to  obtain  writ  without  order  in  first 
instance. 

[The  firBt  four  sections  may  be  as  above,  and  the  following  must  be 
stated  in  addition] : 

5th.  That  the  said  personal  property  was  wrongfully  see  abov4, 
taken  {or  fraudulently  got)  out  of  my  possession  within 
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f!ee  note  (ii) 
to  Form  ^A. 


two  calendar  months  before  the  making  of  this  affi- 
davit, that  is  to  say,  on  the day  of last. 

6th.  I  am  advised  and  believe  that  T  am  entitled  to 
an  order  for  the  writ  of  replevin  now  applied  for,  and 
I  have  good  reason  to  apprehend,  and  do  apprehend, 
that  unless  the  said  writ  is  issued  without  waiting  for 
an  order,  the  delay  will  materially  prejudice  my  just 
rights  in  respect  to  the  said  property. 

[Or  if  the  property  was  distrained  for  rent  or  damage  feasant,  then 
the  statement  given  in  the  last  specific  alternative  under  the  3rd  clause 
of  the  above  fonn  will  be  sufficient  to  obtain  writ  without  order]. 


Sees.  56,  69, 
Rule  U. 


Rulet  $,  k, 
8,  and  Ul . 


15.   Claim  in  replevin. 
No.  A.  D.  18—. 


In  the  — " 
of . 

A.  B.,of- 
or  about  the 


Division  Court  in  the 


Couni 


states  that  C.  D. ,  of 


did  on 


day  of 


A.D.  18 — ,  take  and 


unjustly  detain  {or  detain,  as  the  case  may  be),  

and  still  doth  detain  his  goods,  chattels  and  personal 
property,  that  is  to  say  (here  set  out  the  description  of 
property)  which  the  said  A.   B.   alleges  to  be  of  the 

value  of  dollars,   whereby  he  hath  sustained 

damages,  and  the  said  A.  B.  claims  the  said  property 
with  damages  in  this  behalf  as  his  just  remedy. 

A.  B. 


No. 


16.  Particulars  in  cases  of  contract. 
A.D.  18—. 


the  sum 


A.  B.,  of claims  of  C.  D.,  of 

of  $ ■ the  amount  of  the  following  account,  viz. , 

{or  "the  amount  of  the  note,  a  copy  of  which 


is  under  written  "),  together  with  the  interest  thereon  ; 
or,  for  that  the  said  C.  D.  promised  {here  state  shortly 
the  promise),  which  undertaking  the  said  C.  D.  hath  not 
performed;  or,  for  that  the  said  C.  D.,  by  deed  under 
his  seal  dated  the day  of A.D.  18 — ,  cove- 
nanted to,  &c.,  and  that  the  said  C.  D.  hath  broken 
said  covenant whereby  the  said  A.  B.  hath  sus- 
tained damages  to  the  amount  aforesaid;  or,  for  money 
agreed  by  the  said  C.  D.  to  be  paid  by  the  said  A.  B., 
together  with  a  horse  of  the  said  C.  D.,  in  exchange 
for  a  horse  of  the  said  A.  B.,  delivered  by  the  said 
A.  B.  to  the  said  C.  D. ;  or,  for  that  the  said  C.  D.,  by 
warranting  a  horse  to  be  then  sound  and  quiet  to  ride, 
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sold  the  said  horse  to  the  said  A.  B.,  yet  the  said 
horse  was  not  then  sound  and  quiet  to  ride  ;  or,  for  that 
the  said  C.  D.,  in  consideration  that  the  said  A.  B. 
would  supply  E .  F.  with  goods  on  credit,  promised  the 
said  A.  B.  that  he,  the  said  C.  D.,  would  be  answer- 
able to  the  said  A.  B.  for  the  same  ;  that  the  said  C.  D. 
did  accordingly  supply  the   said  E.   F.  with  goods  to 

the  price  of  3 and  upwards,  on  credit  ;  that  such 

credit  has  expired,  yet  neither  the  said  E.  F.  nor  the 
said  C.  D,  has  as  yet  paid  for  the  said  goods  ;  or,  for 
that  the  said  A.  B.  let  to  the  said  C.  D.  a  house  for 

seven  years,  to  hold  from  the day  of ,  A.D. 

,  at  $ a  year,  payable  quarterly,  of  which 

rent quarters  are  due  and  unpaid,  (d) 

[The  above  forms  are  given  merely  as  examples  of  statements  of 
causes  of  action,  and  the  claim  must  show  such  further  particulars  as 
the  facts  of  the  case  require]. 


{(l)  The  following  concise  forms 
of  statements  of  causes  of  action 
ou  contracts  will  be  found  useful  by 
non-professional  persons,  though 
the  multiplicity  of  causes  of  action 
that  are  continually  arising  pre- 
vents the  possibility  of  providing 
a  form  to  meet  every  case. 

For  that  the  said  C.  D.  is  indebt- 
ed to  the  said  A,  B.  in  the  sum  of 
$ for  {general  commencement). 

For  goods  sold\ — Goods  bargain- 
ed and  sold  by  the  said  A.  B.  to 
the  said  C.  D. 

For  goods  sold  and  delivered] . — 
Goods  sold  and  delivered  by  the 
said  A.  B.  to  tlie  said  C.  D. 

For  crops  sold]. — Crops  bargain- 
ed and  sold  by  the  said  A.  B.  to 
the  said  C.  D. 

For  outgoing  tenants'  rights]. — 
For  and  in  respect  of  the  said  A.  B. 
having  relinquished  and  given  up 
to,  and  in  favour  of  the  said  C.  D. , 
at  his  request,  the  benefit  and  ad- 
vantage of  work  (lone  and  materials 
found  and  provided  and  moneys 
expended  by  the  said  A.  B. ,  in  and 
about  the  farming,  sowing,  culti- 
vating and  improving  of  certain 
land  and  premises. 

For  the  use  of  a  house  ami  land]. 
— The  use  by  the  said  C.  D.,  with 


the  said  A.  B.  's  permission,  of  mes- 
suages and  lands  of  the  said  A.  B . 

For  the  use  of  i^asture  land  and 
eatage  of  grass]. — The  said  C.  D.'s 
use  of  pasture  land  of  the  said  A. 
B. ,  and  the  eatage  of  the  grass  and 
herbage  thereon  by  the  said  A.  B.  's 
permission. 

For  wharfage  and  warehouse 
room]. — The  wharfage  and  ware- 
house room  of  goods  deposited, 
stowed  and  kept  by  the  said  A.  B. 
in  and  upon  a  wharf,  warehouse, 
and  premises  of  the  said  A.  B.  for 
the  said  CD.  at  his  request. 

For  horse  keep,  stabling,  c&c] — 
Horse-meat,  stabling,  care  and  at- 
tendance provided  and  bestowed 
by  the  said  A.  B.  in  feeding  and 
keeping  of  horses  for  the  said  C. 
D.  at  his  request. 

For  land  sold]. — For  a  dwelling 
house  (or  land)  and  premises  with 
the  appurtenances,  sold  and  con- 
veyed by  the  said  A.  B.  to  the 
said  C.  D.  at  his  request. 

For  lodging]. — For  the  use  and  oc- 
cupation of  rooms  and  apartments, 
together  with  furniture  and  chat- 
tels of  the  said  A.  B.,held  and  en- 
joyed by  the  said  C.  D.  at  his  re- 
quest, as  tenant  thereof  to  the  said 
A.  B. 
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Sees.  68,  69, 
Rules  3,  It,  5, 
und  8. 


17.  Particulars  in  cases  of  tort. 

No. ,  A.  D.  18—. 

A.  B.,  of ,  states  that  C.  D.,  of -,  did,  on 

or  about  the  day  of ,  A.D.   18 — ,  at  the 

Township  of ,  unlawfully  [take  and  convert  one 

cow  and  one  calf,  the  property  of  the  said  A.  B.  ;  or 
break  and  injure  a  waggon  of  the  said  A.  B.  ;  or  falsely 
represent  L.  O.  as  fit  to  be  trusted,  the  said  C.  D.  at 
the  same  time  knowing  that  the  said  L.  O.  was  in- 
solvent, whereby  the  said  A.  B.  was  induced  to  give 
him  credit  :  or  assault  and  beat  the  said  A.  B.  {or  as 
the  case  may  he,  stating  the  tort  sued  for  in  concise  lan- 
guage)'], (e)  The  said  A.  B.  hath  sustained  thereby 
damages  to  the  amount  of  % . 


For  hoard  and  lodging']. — For  the 
use  of  rooms,  apartments  and  fur- 
niture of  the  said  A.  B.  by  the 
said  C.  D.,,held,  used,  and  enjoyed 
at  the  request  of  the  said  C.  D.  ; 
and  for  meat,  drink,  firing,  heat- 
ing, light,  attendance,  chattels  and 
other  necessaries  provided  by  the 
said  A.  B.  for  the  said  C.  D.  [or  the 
said  C.  D.  and  others)  at  his  re- 
quest. 

The  forms  given  in  the  affidavit 
for  attachment  will  suggest  several 
not  given  here. 

If  the  suit  is  entered  under  the 
63rd  section  of  the  Act,  add  the 
following  to  the  particulars  under 
Rule  5  :  "And  the  plaintiff  enters 
this  suit  and  claims  to  have  it  tried 
and  determined  in  this  Court,  be- 
cause the  place  of  sitting  thereof 
is  the  nearest  to  the  defendant's 
residence." 

If  the  plaintiff"  sues  under  the 
171st  section  of  the  Act,  he  should 
add  to  the  notice  and  warnings  on 
the  summons  the  following :  ' '  The 
defendant  is  informed  that  I.  K. 
{insert  the  name  of  the  beneficial 
plaintiff)  only  has  power  to  dis- 
charge this  suit,  the  subject  mat- 
ter tliereof  having  been  seized  un- 
der execution  (see  Rule  15). 

If  the  plaintiff  sues  in  a  spe- 
cial or  representative  character,  it 
should  be  so  stated. 


By  Rule  64,  et  seq.,  in  actions 
against  executors  or  administra- 
tors, the  plaintiff  may  charge  that 
the  defendant  has  wasted  the  goods 
of  deceased,  as  in  Form  60,  et  seq. 

(e)  The  editor  suggests  the  fol- 
lowing as  forms  of  causes  of  action 
in  tort  of  frequent  occurrence,  most 
likely  to  be  useful  : 

For  entering  lands  and.  doing  dam- 
age].— That  the  said  C.  D.  broke 
and  entered  certain  lands  of  the  said 
A.  B. ;  that  is  to  say,  part  of  lot, 
&c.  {here  insert  description),  and 
depastured  the  same  with  cattle  ; 
{or  cut  down  certain  trees  ;  that  is 
to  say,  two  maple  trees,  ten  beech 
trees,  five  oak  trees,  &c. ),  and  carried 
away  the  timber  so  cut  down,  and 
converted  the  same,  whereby  the 
said  A.  B.  hath  sustained,  &c. 

For  detinue]. — That  the  said  C. 
D.  detained  from  the  said  A.  B. 
certain  title  deeds  {or  goods  and 
chattels);  that  is  to  say,  &c.  That 
the  said  C.  D.  wrongfully  deprived 
the  said  A.  B.  of  the  use  and  posses- 
sion of  his  goods  ;  that  is  to  say, 
sheep,  cows,  axes  and  ploughs  (or 
certain  furniture  and  household 
goods  and  effects,  as  the  case  may  be) 
whereby  the  said  A.  B.  hath  sus- 
tained damage,  &g. 

For  illegal  distress]. — That  the 
said  G.  D.  seized  and   distrained 
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18.  Particulars  in  actions  cujainst  a  clerk  or  bailiff 
and  his  sureties. 


No. 


A.D.  18- 


A.  B.  of ,  claims  of  C.  D.,  clerk  (or  bailiff)  of  sec.  69;  RuUsS, 

the Division  Court  for  the  County  of  ,  and  4,  5,  6,  and  8. 

E.  F.,  of ,  and  G.  H.,  of (sureties  for  and 

parties  with  the  said  C.  D.  to  a  covenant  for  the  due 
performance  of  the  duties  of  his  said  office),  the  sum 

of  ^ for  moneys  had  and  received  by  the  said 

C.  D.  as  such  clerk  {or  bailiff)  as  aforesaid,  in  a  certain 

cause  in  the  said Division  Court,  wherein  the  said 

A.  B.  was  plaintiff,  and  one  H.  H.  was  defendant,  to 
and  for  the  use  of  the  said  A.  B.,  the  payment  whereof 
the  said  C.  D.  unduly  withholds.  And  also  {stating  in 
like  manner  any  other  similar  claim) — [or  the  sum  of 

$ for  damages  sustained  by  the  said  A.  B.  through 

the  misconduct  {or  neglect)  of  the  said  C.  D.  in  the  per- 
formance of  the  duties  of  the  said  office.     For  that  on 

the day  of  ,  at {describe  in  ordinary 

Innguagethe  neglect  or  miscojiditct  whereby  the  damage  was 
occasioned)]. 

A.  B. 


certain  goods,  chattels  and  cattle, 
of  the  said  A.  B.,  and  carried  or 
drove  away,  or,  impounded  {as  the 
case  vuiy  be),  and  detained  the  same 
until  the  said  A.B.  paid  the  said  C. 
D.  the  sum  of  $ ,  or,  and  con- 
verted and  disposed  thereof  to  his 
own  use,  whereby  the  said  A.  B. 
hath  sustained,  &c. 

For  trespass  in  a  dwelling  house 
ami  taking  goods']. — That  the  said 
C.  D.  broke  and  entered  a  certain 
dwelling  house  of  the   said  A.  B. , 

situate  at ,  and  also  seized 

and  took  therein  certain  goods  and 
chattels  of  the  said  A.  B. ,  and  con- 
verted the  same  to  his  own  use,  &c. , 
whereby  the  said  A.  B.  hath  sus- 
tained, &c. 

Injury  from  improper  driving]. — 
That  the  said  C.  D.  {or  ifjrom  the 
driving  of  the  defendant's  servant^ 
add,  by  careless  driving  of  the  ser- 
vant of  the  said  C.  D. )  so  impro- 
perly drove  a  certain  waggon,  or 


buggy  or  carriage  {as  the  case  may 
be),  that  it  struck  and  injured  a  cer- 
tain horse,  or  carriage  of  the  said 
A.  B.  {as  the  case  may  be),  whereby 
the  said  A.  B.  hath  sustained  dam- 
age, &c. 

For  improper  navigating]. — For 
that  tlie  said  CD.  (or,  lohere  it  was 
from  the  acts  of  the  defendants 
servants, add  by  the  mismanagement 
of  the  servants  of  the  said  C.  D. ) 
so  improperly  navigated  a  certain 
vessel,  that  it  struck  and  injured  a 
certain  vessel  of  the  said  A.  B,, 
whereby  the  said  A.  B.  has  sus- 
tained damage,  &c. 

For  assignees.] — For  that  the 
said  C.  D.  converted  and  disposed 
of  to  his  own  use  certain  goods  and 
chattels  {as  the  case  may  be)  of  the 
said  A.  B.  as  assignee  of  the  estate 
and  effects  of  K  L. ,  an  insolvent 
under  the  Insolvent  Act,  &c.  {here 
insert  the  rest  according  to  Form  17). 
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19.  Application  of  bailiff  for  interpleader. 
In  the Division  Court  in  the  County  of . 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Sec.  no,  Rule         By  virtue  of   a  writ  of    execution  {or  attachment) 

^'^-  in  this  cause,   dated  the day    of   ,  18 — , 

from  this  Court,  I  did,   on  the day  of  , 

18 — ,  seize  and  take  in  execution  {specify  goods ^  chattels, 
&c.,  seized)  as  the  property  of  the  defendant.     E,  F.,  of 

the  Township  of ,  &c.,  now  claims  the  same  as 

his  property  (or  now  claims  the  said and 

as  his  property),  and  that  the  value  thereof  is  $ ; 

you  will  therefore  be  pleased  to  issue  an  interpleader 
summons  to  the  plaintiff  and  to  the  said  E.  F.,  accord- 
ing to  the  statute  in  that  behalf. 

V.  W.,  Bailiff. 
To  the  clerk  of  the  said  Court. 
Dated,  &c. 


20.  Landlord's  claim  for  rent  under  section  211.  (f) 

Sees.  200,  211,         Whereas  I  have  been  informed  that  you  have  seized 

Rules  37,  88.  '     the  goods  of  C.  D. ,  of ,  on  his  premises  at , 

to  satisfy  a  certain  judgment  of  the Division  Court 

in against  the  said  C.  D.,  at  the  suit  of  A.  B. ; 

I  hereby  give  you  notice  that  I  am  the  landlord  of  the 

said  premises,  and  that  I  claim  $ for  rent  now  in 

arrear,  being  for  one  quarter  {or,  as  the  case  may  be), 
and  I  require  you  to  pay  the  same  to  me  before  you 
apply  the  proceeds  of  the  sale  of  said  goods  or  any  part 
thereof  to  satisfy  the  said  judgment. 

E.  F.  [Landlord  of  said  tenement\ 
Dated,  &c. 
To  V.  W.,  bailiff  of ,  &c. 


21.   Particulars  of  claim  on  interpleader. 

In  the Division  Court  in  the  County  of  . 

Between  A.  B. ,  plaintiff,  and  CD.,  defendant,  E.  F., 
claimant. 

Rule  38.  To  whom  it  may  concern. 

E.  F. ,  of ,  claims  as  his  prop'erty  the  following 

goods  and  chattels  {or  moneys,  &c. ),  seized  and  taken 
in   execution  {or  attached),   as  it  is  alleged,   namely 

(/■)  The  original  'heading  of  this  form  referred  to  section  176  in  Con. 
Stat.  U.  C,  cap  19. 
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(specify  the  goods  and  chattels,  or  chattels  or  moneys,  (fbc, 
clmmed)  and  the  grounds  of  claim  are  {set  forth  in  ordi- 
nary lanjtcage  the  particulars  on  which  the  claim  is 
grounded,  as  how  acquired,  from  whom,  when,  and  the 
consideration  paid  or  to  he  paid,  and  lohen),  (g)  and  this 
the  said  E.  F.  will  maintain  and  prove. 

E.  F. 
Dated  this day  of ,  18 — . 

N.B. — If  any  action  for  the  seizure  has  been  commenced,  state  in 
which  Court  and  how  the  action  stands. 


22.   Ordinary  summons  to  appear. 

In  the Division  Court  in  the  County"of . 

No. ,  A.D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D. ,  defendant. 
To  C.  D.,  the  above-named  defendant. 

You  are  hereby  [as  before  {or  as  often  before)  you  see  Rules  9,  ii, 
were]  summoned  to  appear  at  the  sittings  of  this  Court,  13, 16, 36,  79,  et 

to  be  holden  at ,  in  the  Township  of ,  in  «<^l->iouandii^. 

the  said  County  of ,  on  the* day  of 

A.D.  18 — ,  at  the  hour  of  in  the  forenoon,  to 

answer  the  above-named  plaintiff,  in  an  action  on  con- 
tract, {or  in  an  action  for  tort)  for  the  causes  set  forfh 
in  the  plaintiff 's  statement  of  claim  herewith  ;  and  in 
the  event  of  your  not  so  appearing,  the  plaintiff  may 
proceed  to  obtain  judgment  against  you  by  default,  {h) 

Dated  the day  of ,  A.D.  18—. 

By  the  Court.. 

X.  y.,  Clerk. 

Claim $ 

Costs,  exclusive  of  mileage.. 

NOTICE. 

Take  notice,  that  if  the  defendant  desires  to  set-off  See  sec.  9S, 
any  demand  against  the  plaintiff  {if  the  action  he  for  "  ' 

tort,  omit  the  words  in  italics),  at  the  trial  or  hearing 
of  this  cause  (or)  to  take  the  benefit  of  any  statute  of 
limitations,  or  other  statute,  notice  thereof  in  writing, 
and  if  a  set-off  containing  the  particulars  of  such  set-off 

ig)  A  mere  statement  that  the  {h)  If  the  action  is  brought  under 

goods  taken  are  the  property  of  the  the  64th  section  of  the  Act,   the 

claimant  and  not  of  the  execution  following  words  should  be  added 

debtor  will  be  insufficient  (see  notes  here:    "Issued  by    leave   of    the 

to  Rule  38).  Judge  "  (see  Rules  16  and  123). 
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Sees.  70,  SO. 
Rules  9,  12,  et 
geq.,  31,  7U,  et 
seq.,  16%,  lis. 


See  notes  to 
Form  22. 


{omit  the  words  Icist  in  italics  if  the  action  he  for  tort) 
must  be  given  to  the  plaintiff,  or  left  at  his  usual  place 
of  abode  if  living  within  the  division,  or  left  with  the 
clerk  of  the  said  Court  if  the  plaintiff  resides  without 
the  division,  not  less  than  six  days  before  the  day  ap- 
pointed for  the  said  trial  or  hearing,  and  in  case  of  set- 
off, a  copy  of  the  particulars  of  his  set-off,  and  also  a 
copy  for  the  plaintiff',  (i) 

*  N.B.— The  day  of  holding  the  Court  must  always,  and  in  all  forms, 
be  stated  at  length  in  words,  and  not  in  figures. 


23.  Special  summons. 

In  the Division  Court  in  the  County  of . 

No. ,  A.  D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
To  the  above-named  defendant. 

The  plaintiff  demands  of  you  $ ,  as  shown  by 

his  claim  herewith  ;  you  are  notified  that  this  sum- 
mons is  returnable  on  the  eleventh  {or  sixteenth,  or 
twenty-first,  according  to  the  residence  of  the  defendant) 
day  after  the  day  of  the  service  hereof  upon  you  ;  and 
you  are  to  satisfy  the  said  claim  against  you,  or  if  you 
dispute  the  same  or  some  part  thereof,  you  are  to  leave 
with  the  clerk  within  eight  {or  twelve,  according  to  the 
residence  of  the  defendant)  days  after  the  day  of  such 
service  the  notice  mentioned  in  warning  No.  1,  sub- 
joined, otherwise,  after  such  return  day  has  passed 
,  judgment  may  be  given  against  you  by  de- 
fault, in  case  you  give  such  notice  disputing  the 
claim,  the  cause  will  be  tried  at  the  sittings  of  this 

Court,  to  be  held  at  ,  in  the  said  county,  on 

or  next  after  the  day  when  the  summons- is  returnable, 
at  which  time  and  place  you  are  required  to  appear. 
And  in  default  of  your  so  appearing,  the  plaintiff  may 
proceed  to  obtain  judgment  against  you. 


Dated  the 


day  of 

By  the  Court. 


A.  D.  18—. 


Claim 

Costs,  exclusive  of  mileage. 


X.  Y.,  Clerk. 


(i)  If  the  action  is  brought  under 
the  171st  section  of  the  Act,  the  fol- 
lowing must  be  added  here  :  * '  The 
defendant  is  informed  and  caution- 
ed that  I.  K.  {insert  the  name  of  the 


beneficial  plaintiff)  only  has  power 
to  discharge  this  suit,  the  subject 
matter  thereof  having  been  seized 
under  execution  (see  Rule  16). 
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NOTICES  AND  WARNINGS  TO  THE  DEFENDANT. 

Warning  No.  1. — If  the  defendant  disputes  the 
plaintiff's  claim,  or  any  part  of  it,  he  must  leave  with 
the  clerk  within  eight  or  twelve  days  after  the  day  of 
service  hereof,  a  notice  to  the  effect  that  he  disputes 
the  claim,  or  if  not  the  whole  claim,  how  much  he  dis- 
putes, in  default  whereof  final  judgment  may  be  signed 
for  the  whole  claim,  or  such  part  as  is  not  disputed  (if 
the  plaintiff  is  content  with  judgment  for  such  part)  at 
any  time  within  one  month  after  the  return  of  the 
summons. 

Warning  No.  2. — If  the  defendant  desires  to  set-off 
any  demand  against  the  plaintiff  at  the  trial  or  hearing 
of  this  cause,  or  to  take  the  benefit  of  any  statute  of  Sec.  02. 
limitations,  or  other  statute,  notice  thereof  in  writing  ^"^^  ^~'^" 
must  be  given  to  the  plaintiff,  or  left  at  his  usual  place 
of  abode  if  living  within  the  division,  or  left  with  the 
clerk  of  the  said  Court  if  the  plaintiff  resides  without 
the  division,  not  less  than  six  days  before  the  day  ap- 
pointed for  the  said  trial  or  hearing,  and  in  case  of  set- 
off, a  copy  of  the  particulars  of  his  set-off,  and  also  a 
copy  for  the  plaintiff. 

The  two  next  ensuing  sittings  of  the  said  Court  will 
be  held  as  follows  :  viz.,  at o'clock,  A.M., 

On the day  of ,  A.  D.  18-.  ^^'J-S>-  '' 

On the day  of ,  A.  D.  18—.  ^«'"'«  ~- 


24.  Summons  in  replevin. 

In  the Division  Court  in  the  County  of .  gg^  56  Ruie» 

No.  ,  A.D.  18—.  9,  i3,U  U7et 

I  seq.  and  HtS. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
To  V.  W.,  the  bailiff  of  the  said  Court,  and  to  C.  D., 
the  above-named  defendant. 

You,  the  said  bailiff,  are  commanded  that  without  Rep.  Act, 
delay,  you  cause  to  be  replevied  to  the  plaintiff  the  *'«cs.  ik,  lo,  16. 
goods,  chattels  and  personal  property  described  in  the 
statement  of  the  plaintiff's  claim  hereunto  annexed,  in 
order  that  the  plaintiff  may  have  his  just  remedy  in  that 
behalf. 

And  you,  the  said  defendant,  are  hereby  summoned 
to  be  and  appear  at  the  next  sittings  of  this  Court,  to 

be  holden  at ,  in  the  County  of ,  on |f«  ^^■,£-  ^^ 

the day  of  ,  A.D.   18 — ,  at   the  hour  of 

ten  o'clock  in  the  forenoon,  to  answer  the  above-named 
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plaintiff  in   an  action    of    replevin   ,   for  the 

caases  set  forth  in  the  plaintiffs  statement  of  claim 
hereunto  annexed  ;  and  in  the  event  of  your  not  so 
appearing,  the  plaintiff  may  proceed  to  obtain  judg- 
ment against  you  by  default,  (ii) 

Dated   the ,  day  of ,  A.D.  18—. 

By  the  Court, 

X.  Y.,  Clerk. 
Claim  for  return  of  goods,  and  damages  to . .  f 
Costs,  exclusive  of  mileage 

WARNINGS  TO  THE  DEFENDANT. 

1st.  In  case  you  do  not  appear  to  this  writ  at  the 
time  specified  in  the  summons,  the  plaintiff  may,  on 
filing  the  writ  and  affidavit  of  due  service,  proceed 
thereon  as  if  you  had  appeared,  and  obtain  judgment 
against  you  by  default. 

2nd.  If  you  claim  a  right  to  the  possession  of  the 
goods  by  reason  of  any  claim  which  you  may  have  to 
urge  under  any  statute,  or  to  take  the  benefit  of  any 
statute  of  limitations  or  other  statute,  notice  thereof  in 
writing  must  be  given  to  the  plaintiff,  or  left  at  his 
usual  place  of  abode  if  living  within  the  division,  or 
left  with  the  clerk  of  the  said  Court  if  the  plaintiff 
resides  without  the  division,  at  least  six  days  before 
the  day  appointed  for  the  said  trial  or  hearing. 


Sees.  209,  210, 
211,  Rules  37  et 
acq.,  11(8. 


See  N.B.  to 
Form  22. 


25.  Interpleader  summons  to  claimant. 

In  the Division  Court  in  the  County  of  

No. ,  A.  D.  18—. 

[Seal.] 

Between  A.   B. ,   plaintiff,   and   C.  D. ,  defendant  ; 
E.  F.,  claimant. 

You  are  hereby  summoned  to  appear  at  a  Court,  to 

be  holden  on  ,  at  the  hour  of ,  A.M.,  at 

,  touching  a  claim  made  by  you  to  certain  goods 

and  chattels  [or  moneys,  &c.,  or  securities  {as  the  case 
may   6e)],  viz.  :  (Jiere  specify)  seized  and  taken  in  exe- 


(w)  There  should  be  added  here 
or  to  the  warnings  a  notification  to 
the  bailiff  as  to  whether  the  sum- 
mons was  issued  with  or  without 
a  Judge's  order ;  because  by  section 
14  of  the  Replevin  Act,  in  case  it 
issues  without  the  order,  the  bailifi" 


is  to  take  and  detain  the  property 
for  fourteen  days  only,  and  not  re- 
plevy it  to  the  plaintiff  (see  section 
14  and  note)  but  re-deliver  it  to  the 
defendant.  The  following  would 
answer  :  **  Issued  by  (or  without) 
a  Judge's  order." 
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cution  (or  attached)  under  process  issued  out  of  this  Sec.  sio,  et  seq. 
Court  in  this  action  {or  by  a  justice  of  the  peace),  and 
in  default  of  your  then  establishing  such  claim,  the 
said  goods  and  chattels  will  be  sold  {or  the  said  moneys, 
ifcc,  paid  and  delivered  over)  according  to  the  exigency 
of  the  said  process  :  and  take  notice,  that  you  are  re- 
quired, six  days  before  the  day  appointed  for  the  said 
trial  or  hearing,  to  leave  at  the  clerk's  office  a  particular 
of  the  goods  and  chattels  {or  as  the  case  may  be)  so 
claimed  by  you,  and  the  grounds  of  your  claim. 

Given  under  the  seal  of  the  Court   this  day 

of ,  18—.  X.  Y.,  Clerk. 

To  E.  F.,  the  above-named  claimant. 


26.  Summons  to  plaintiff  on  interpleader. 

In  the  Division  Court  in  the  County  of . 

No.  ,  A.D.  18—. 

[Seal.] 
Between   A.  B. ,  plaintiff,   and    CD.,    defendant ; 
E,  F.,  claimant. 

Whereas,  E.  F.,  of hath  made  a  claim  to  cer-  see  side  notea  to 

tain  goods  [or  to  certain  securities  or  money  (as  the  Form 23. 
case  may  he)'],  viz.  :  Qiere  specif ij),  which  have  been 
seized  and  taken  in  execution  {or  attached),  under  and 
by  virtue  of  process  issuing  out  of  this  Court,  in  this 
action  {or  by  a  justice  of  the  peace)  ;  you  are  therefore 
hereby  summoned  to  be  and  appear  at  a  Court  to  be 

holden   at  ,  on  ,  at  the  hour  of  ,  ^^^  y  ^  ^^ 

when  the  said   claim   will  be  adjudicated  upon,  Bjvdi  Fonn22. 
such  order  made  thereupon  as  the  Court  shall  deem  fit. 

Given  under  the  seal  of  this  Court  this day  of 

,  18—.  X.  Y.,  Clerk. 

To  A.  B. ,  the  above-named  plaintiff. 

N.B.— The  claimant  is  called  uix)n  to  give  particulars  of  his  claim, 
which  you  may  inspect  on  application  at  the  office  of  the  clerk  of  the 
Court  five  days  before  the  day  of  hearing. 


27.   Application  for  judgment  summons,  {j) 

To  X.  Y. ,   clerk  of   the  — •—  Division  Court   in  the 

County  of . 

Be  pleased  to  summon of,  &c.,  to  answer  ac-  Ser.  U7,  R"'r  :. 

cording  to  the  statute  in  that  behalf,  touching  the  debt 

0)  Clerks  should  never  issue  a  the  beneficial  plaintiff  or  his  agent, 
judgment  summons  without  this  It  is  presumed  by  section  177 
application  in  writing,  signed  by        that  the  party  having  the  unsat- 
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due  me  by  the  judgment  of  the  said  Court  of  the 

Division  Court  of  the  County  of ,  on  my  behalf, 

a  minute  whereof  is  hereunto  annexed. 

A.  B.,  Plaintiff. 


Sec.  177,  and 
Rules  85,  m. 


SeeN.B.  to 
Form  22. 


28.  Summons  to  defendant  after  judgment. 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18— . 

[Seal.] 

Between  A,  B.,  plaintiff,  and  CD.,  defendant. 
To  the  above-named  defendant. 

Whereas  on  the day  of  A.D.  18 — ,  the 

plaintiff  duly  recovered  judgment  against  you  in  said 

Court,  holden  in  and  for  the  said  division,  for  ^ 

for  debt,  and  $ for  costs  of  suit,  which  remains 

unsatisfied,  you  are  therefore  hereby  (in  case  of  a 
second  summons,  here  insert  the  words  "  as  before  you 
were  ")  summoned  to  appear  at  the  next  sittings  of  this 

Court,  to  be  holden  at ,  on  the day  of , 

at  the  hour  of ,  to  be  then  and  there  examined 

by  the  Judge  of  the  said  Court,  touching  your  estate 
and  effects,  and  the  manner  and  circumstances  under 
which  you  contracted  the  said  debt  {or  incurred  the 
damages  or  liability),  which  was  the  subject  of  the 
action  in  which  the  said  judgment  was  obtained  against 
you,  and  as  to  the  means  and  expectations  you  then 
had,  and  as  to  the  property  and  means  you  still 
have,  of  discharging  the  said  debt  {or  damages  or 
liability),  and  as  to  the  disposal  you  may  have  made  of 
any  of  your  property.  And  take  notice,  that  if  you  do 
not  appear  in  obedience  to  this  summons,  you  may, 
by  order  of  this  Court,  be  committed  to  the  common 
gaol  of  the  countj^ 

Given  under  the  seal  of    the  Court  this day 

of ,  18—. 


By  the  Court, 


X.  Y.,  Clerk. 


Amount  of  Judgment.. 
Costs  of  this  summons. 

isfied  judgment  "procures"  from 
the  Court  the  judgment  summons; 
and  as  some  plaintiffs  and  agents 
unjustly  accuse  clerks  of  making 
unnecessary  costs,  and  sometimes 


deny  the  verbal  or  general  orders 
they  give,  attention  to  Rule  7  will 
afford  some  safeguard  to  the  clerks 
against  unscrupulous  denials  of  such 
orders. 
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29.  Suminons  to  defendant  after  default. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D,,  defendant. 

WTiereas  at  the  sittings  of  this  Court,  (or  of,  &'G-)->R^aJll'l^' 

holden  at  the ,  in  the  Town of ,  in  the    "  ^*   ''' 

County  of ,  on  the day  of  ,  18 — , 

the  above-named  plaintiff  obtained  a  judgment  against 

you  for  the  sum  of  3 for  debt,  besides  interest 

thereon  and  S costs,  to  be  paid ,  and  which 

said  judgment  remained  unsatisfied. 

And  whereas  by  a  summons  bearing  date  the 

day  of ,  18 — ,  you  were  summoned  to  appear  at 

the  sittings  of  this  Court,  holden  at  the of 

in  the  County  of  ■ ,  on  the  day  of , 

18 — ,  at  the  hour  of of  the  clock  in  the  forenoon, 

to  be  then  and  there  examined  by  the  Judge  of  the 
said  Court  touching  your  estate  and  effects,  and  the 
manner  and  circumstances  under  which  you  contracted 
the  said  debt,  which  was  the  subject  of  the  action  in 
which  the  said  judgment  w^as  obtained  against  you,  and 
as  to  the  means  and  expectations  you  then  (at  the  time 
of  contracting)  had,  and  as  to  the  property  and  means 
you  still  had  (at  the  said  last  day  aforesaid)  of  dis- 
charging the  said  debt,  and  as  to  the  disposal  you  may 
have  made  of  any  of  your  property.  {If  debtor  did  not 
appear  upon  the  first  hut  did  upon  a  second  summons, 
recite  accordingly). 

And  whereas  upon  your  appearingthereto,  and  upon 
examination  and  hearing  of  both  parties  {or  of  you, 
and  the  evidence,  if  any),  it  appeared  to  the  satisfac- 
tion of  the  said  Judge,  that  you  then  had  {or  had 
since  the  judgment  obtained  against  you,  as  the  case 
may  be)  sufficient  means  and  ability  to  pay  the  said 
debt  and  the  interest  thereon,  and  costs  so  recovered 
against  you  ;  and  the  said  Judge  did  then  and  there 
order  and   direct  that  you   should   pay    to  the  said 

plaintiff  the   sum  of    $ debt,   and  interest  then 

accrued,  and  $ costs,  and  also  $ costs  of  the 

said  last  mentioned  summons,  to  be  paid  as  follows, 

that  is  to  say,  the  sum  of  $ to  be  paid  on  the  

day  of ,   18 — ,  the  further  sum  of  $ to  be 

paid  on  the day  of ,  18 — ,  or  forthwith  {as 

the  case  may  be). 

And  whereas  the  plaintiff  alleges  that  you  have  not 
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paid  the 


and 


instalments  of 


each 


See  N.B.  to 
Form  22. 


(or  the  said  sums),  so  ordered  to  be  paid. 

You  are  therefore  hereby  summoned  to  appear  at 
the  next  sittings  of  this  Court,   to  be  holden  at  the 

in  the  town  of  ,  in  the  County  of 

,  on  the day  of ,  18 — ,  at  the  hour  of 

of  the  clock  in  the  forenoon,  to  be  then  and  there 

examined  by  the  Judge  of  the  said  Court  touching 
your  estate  and  effects,  and  the  manner  and  circum- 
stances under  which  you  contracted  the  said  debt, 
which  was  the  subject  of  the  action  in  which  the  said 
judgment  was  obtained  against  you,  and  as  to  the 
means  and  expectations  you  then  had,  and  as  to  the 
property  and  means  you  still  have,  of  discharging  the 
said  debt,  and  as  to  the  disposal  you  have  made  of  any 
of  your  property,  and  as  to  the  reasons  why  you  have 
not  paid  to  the  plaintiff  the  said and in- 
stalments of each  of  the  said  debt,  so  ordered 

to  be  paid  by  you,  as  last  above-mentioned  and  recited, 
pursuant  to  the  said  order  of  the  Judge. 

And  also  to  show  cause  why  you  should  not  be  com- 
mitted to  the  common  gaol  of  the  county  for  not  com- 
plying with  the  said  order  of  the  said  Judge. 

Given  under  the  seal  of  the  Court  this day  of 

,  18-. 

By  the  Court, 

X.  Y.,  Clerk. 
Amount  of  judgment.. $ 

"  instalment- 

Cost  of  this  summons... 


Sec.  57,  and 
Rules  157,  lis. 


30.  S^immons  on  behalf  of  executor  or  administrator  to 
revive  a  judgment,  (k) 

In  the Division  Court  in  the  County  of 

No. ,  A.  D.  18 

[Seal.] 

Between  A.  B.,  executor  of  C.  D.,  deceased,  plain- 
tiff, and  E.  F.,  defendant. 

To  E.  F. ,  the  above-named  defendant. 


Whereas  on  the 


day  of 


A.  D.   18— 


the  above-named  C.  D.  duly  recovered  in  said  Court 


{k)  The  assignee  of  an  insolvent 
debtor  may  procure  execution  after 
this  proceeding  in  case  of  the  death 
of  the  plaintiff  before   execution 


or  payment  by  the  judgment  de- 
fendant. Execution  could  not  be 
issued  in  the  name  of  the  judgment 
creditor  after  his  decease  ;  it  must 
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holden  in  and  for  said  division,  judgment  against  you 

for  3 debt  and  3 — ~- —   costs    of   suit,  which 

judgment,  a  transcript  whereof  is  hereunto  annexed, 
still  remains  unsatisfied,  and  the  said  plaintiflT,  as  ex- 
ecutor aforesaid,  claims  to  have  execution  thereof  ; 
you  are  hereby  summoned  to  appear  at  the  sittings  of 

this  Court,  to  be  holden  at .  on ,  at See  N.B.  to 

in  the  forenoon,  to  show  cause,  if  any  you  have,  why  ^^""  *'• 
the  said  plaintiff,  executor  as  aforesaid,  should  not 
have  execution  against  you  of  the  said  judgment,  ac- 
cording to  the  force  and  effect  of  the  said  recovery, 
and,  in  the  event  of  your  not  appearing,  judgment  will 
be  entered  against  you  by  default. 
By  the  Court, 

X.  Y  ,  Clerk. 

Dated  this day  of ,  18 — . 

Claim ^ 

Costs,  exclusive  of  mileage 

N.  B.  -This  form  maj'  be  altered  to  suit  other  facts  showing  a  change 
of  the  parties  entitled  to  execution,  which  make  a  revival  necessary. 


31.  Summons  on  a  devastavit.  (Z) 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

[Seal.1 

Between  A.  B.,  plaintiff,   and  C.  D.,   executor  {or 
administrator)  of  E.  F.,  deceased,  defendant. 
To  C.  D.,  the  above-named  defendant. 

You  are  hereby  [as  before  {or  as  often  before)  you  Sec.  57,  Rule$ 
were]  summoned  to  be  and    appear   at   the    sittings  ^^'  ^^*- 

of  this  Court,  to  be  holden  at ,  on  the day  see  S.B  to 

of ,   A.D.,    18—,  at  the  hour  of in  iYieFormn. 

forenoon,  to  answer  the  above-named  plaintiff  in  an 
action,  for  that  you,  the  defendant,  have  withheld  and 
wasted  divers  goods  and  chattels,  which  were  the  pro- 
perty of  E.  F.,  deceased,  at  the  time  of  his  death,  and 

needs,  therefore,  issue  in  the  name  decease  (under  Rev.  Stat.,  cap. 
of  his  executor  or  administrator,  116,  sec.  7,  or  otherwise),  it  is  pre- 
but  as  there  may  be  no  one  admin-  sumed  the  assignee  might,  by  this 
istering  the  estate,  or  no  estate  to  proceeding,  cause  himself  to  be  made 
administer,  the  assignee  should  pro-  party  to  the  judgment,  and  so  be 
ceed  hy  this  summons  on  his  own  entitled  to  execution, 
behalf  and  in  his  own  right.  Incase  (/)  This  form  is  intended  to  be 
the  judgment  plaintiff  had  died  and  „sed  after  judgment  against  the  ex- 
was  not  insolvent,  and  had  assign-  ecutor  or  administrator,  but  ia  in 
ed  the  judgment  debt  before  his  t^e  nature  of  a  new  suit. 
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which  came  to  the  hands  of  you  the  defendant,  as  exe- 
cutor (or  administrator)  of  the  said  E.  F.  to  be  admin- 
istered, whereby  a  certain  judgment  recovered  against 

you  by  the  plaintiff  in  this  Court  on  the day  of 

,  A.  D.  18 — ,  for  $ ,  remains  unsatisfied  ; 

and  in  the  event  of  your  not  appearing,  the  plain- 
tiff may  proceed  to  obtain  judgment  against  you  by 
default. 

Dated  this day  of ,  18 — . 

X.  Y.,  Clerk. 


32.  Suggestion  of  devastavit  on  original  summons,  (m) 

Sec.  57,  Rule  GU  {Commence  with  form  of  summons,  as  in  ordinary 
summons  to  appear,  hut  naming  defendant  as  executor 
or  administrator,  and  adding  after  the  ivord  "  default  ") 
and  the  plaintifi  alleges  that  you,  the  defendant,  have 
money,  goods,  and  chattels  which  were  the  property  of 
the  said  C.  D.,  deceased,  at  the  time  of  his  death,  and 
which  came  to  your  hands  as  such  executor  (or  admin- 
istrator) to  be  administered  ;  and  if  not,  that  you  have 
withheld  or  wasted  the  same. 


33.  Summons  to  revive  judgment  against  an  executor. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18—. 

[Seal.] 
Between  A.  B.,    plaintiff,  and  C.  E.,  executor  of  E. 
F.,  deceased,  defendant. 
To  C.  E.,  the  above-named  defendant. 

Sec.  57,  Rules         Whereas  on  the day  of ,  A.D,  18 — ,  the 

157  and  iis,  and  plaintiff  duly  recovered  in  the  said  Court,  holden  in 
Form  SO.  ^^^  ^^^  ^^^  ^^^^   division,  judgment  against  the  said 

E.  F.  in  his  lifetime  for  $ for  debt,  and  | 

costs  of  suit,  which  judgment,  a  transcript  whereof  is 
hereunto  annexed,  still  remains  unsatisfied  ;  and  the 
said  plaintiff  claims  to  have  execution  thereof  against 
you,  as  executor  of  the  said  E.  F.  :  you  are  hereby 
summoned  to  appear  at  the  sittings  of  this  Court,  to  be 

SeeN.R  to  Form  holden  at ,  on ,  at  the  hour  of ,  to 

S2.  show   cause,  if  any  you  have,  why  the  said   j)laintiff 

should  not  have  execution  of  the  said  judgment  against 
you,  as  executor  as  aforesaid,  to  be  levied  of  the  goods 

(m)  This  is  intended  to  be  used  at  the  commencement  of  proceedings 
against  an  executor  or  administrator. 
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and  chattels  of  the  said  E.  F.,  deceased,  in  your  hands 
to  be  administered  ;  and  in  the  event  ot  your  not 
appearing,  judgment  herein  will  be  entered  against  you 
by  default. 

Dated  this day  of ,  18—. 

By  the  Court, 

X.  Y.,  Clerk. 

Amount  claimed $ 

Costs,  exclusive  of  mileage 

N.B.— This  form  may  be  altered  to  suit  other  facts  showing- a  chang-e 
of  the  parties  liable  to  execution,  which  make  a  revival  necessary. 


34.  Summons  to  executor  or  administrator,  where  plain- 
tiff intends  to  apply  to  the  Court,  alleging  that  assets 
have  come  to  the  defendant's  hands  since  judgment. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18-. 

[Seal] 
Between  A.  B.,  plaintiflF,  and  C.  D.,  executor  (or  ad- 
ministrator) of  E.  F.,  deceased,  defendant. 

The  plaintiff  having  learned  that  the   property  of  Sec.  57,  Buten 
the  said  deceased  has  come  to  your  hands  as  executor  ''-•  ^''^■ 
{or  administrator)  since  the  judgment  herein,  to  be 
administered  (and  that  you  have  withheld  and  wasted 
the  same),  intends  to  apply  at  the  next  sitting  of  this 

Court,  to  beholden  at ,  on  the day  of ,  See  N.B  to 

at  the  hour  of ,  for  an  order  that  the  debt  and  '''«'"^«  -■ 

costs  be  levied  of  the  goods  and  chattels  of  the  said 
decea^^ed,  if  you  have  so  much  thereof  to  be  adminis- 
tered (and  that  if  you  have  not,  then  that  it  shall  be 
levied  of  your  own  proper  goods  and  chattels),  and 
that  the  costs  be  levied  of  your  proper  goods  and 
chattels. 

You  are  thereupon  hereby  summoned  to  appear  at 
the  said  Court,  at  the  time  and  place  aforesaid,  to 
answer  touching  the  matter  aforesaid. 
Dated  this day  of ,  18 — . 

X.  Y.,  Clerk. 
To  the  above-named  defendant. 


23 
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35.   Order  of  reference,  (n) 
In  the Division  Court  in  the  County  of . 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

S«e.  W,  et  stq  By  consent  of  the  plaintiff  and  defendant  (or  assents 
if  so)  given  in  open  Court  {or  produced  in  writing  to 
the  Court)  it  is  ordered  that  all  matters  in«difference  in 
this  cause  {a7id  if  consented  to,  add,  "  and  all  matters 
within  the  jurisdiction  of  this  Court  in  difference  be- 
tween the  said  parties  ")  be  referred  to  the  award  of 

' so  as  said  award  be  made  in  writing,  ready  to 

be  delivered  to  the  parties  entitled  to  the  same,  on  or 

before  the •  day  of ,  and  that  the  said  award 

may  be  entered  as  the  judgment  in  this  cause  {add  any 
terms  that  the  Judge  may  prescribe,  or  the  parties  may 
agree  upon). 

Given  under  the  seal  of  the  Court  this day  of 

,  18-. 

X.Y.,  Clerk. 

a.  Appointment  of  umpire  to  he  endorsed. 

We  hereby  appoint ,  of,  &c.,  as  a  third  arbi- 
trator with  us  for  determining  the  matters  in  dispute 
within  referred  to  us. 

Ory  We  hereby  appoint ,  of,  &c.,  as  an  umpire 

as  to  certain  differences  of  opinion  which  have  arisen 
between  us  as  arbitrators  of  the  matters  within  referred. 

b.  Appointment  for  meeting  on  reference. 
In  .the,  &c. 

B.  1      I  appoint the day  of next, 

V.    >  at  the  hour  of ,  at ,  for  proceeding  on 


D.  )  this  reference. 

,  Arbitrator. 

To  (both  parties). 

c.  Enlargement  to  he  endorsed, 

I  enlarge  the  time  for  making  my  award  respecting 
the  matters  referred  to  me  by  the  within  order  of 
reference,  until  the day  of ,  18 — . 

,  Arbitrator. 

Dated,  &c.  

[n)  See  Form  I,  which  contains  fuller  provisions  and  inatructions  to 
arbitrators. 
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36.  Award. 
The  award,  when  endorsed  on  the  order,  may  be  in  the  following  form  : 

After  hearing  and  considering  the  proofs  laid  before  Sec.  IJ^,  et  seq., 
me  (or  us)  in  the  matter  of  the  within  reference,  and  ^"^*  ^^^• 
in  full  determination  of  the  matters  to  me  (or  us)  re- 
ferred, I  (or  we)  do  award  that  the  within  named  A.  B. 
is  entitled  to  recover  from  the  within  named  C.  D.  the 

sum  of  3 — ■ ,  together   with  the  costs  of  this  suit, 

and  also the  costs  of  this  reference  (or  as  the 

case  may  be),  and  that  the  same  shall  be  paid  by  the  said 

C.  D.  within days,  and  that  judgment  be  entered 

in  the  within  mentioned  case  accordingly. 

Dated  this day  of ,  18  — . 

Witness.  ,  Arbitrator. 

{Aiki  affidavit  of  caption),  (o) 

37.  Summons  to  jurors. 

In  the Division  Court  in  the  County  of • 

[Seal.] 

You  are  hereby  summoned  to  appear  and  serve  as  a  Sec.  lit,,  and 

juror  in  this  Court,  to  be  holden  at ,  on ,  ^^■^-  ''^  ^onn^i. 

at  the  hour  of .  Herein  fail  not  at  your  peril. 

Given  under  the  seal  of  the  Court  this  dav  of 

,  A.  D.  18—. 

To .  X.  Y.,  Clerk. 

38.  Summons  to  luitness. 

In  the Division  Court  in  the  County  of . 

[Seal.] 

Between  A.  B,,  plaintiff,  and  C.  D.,  defendant. 

You  are  hereby  required  to  attend  at  the  sittings  of  Sect.  9.',,  <ni. 

the  said  Court,  to  be  holden  at ,  on  the day  ^.^^  ^  g   i^ 

of ,  18 — ,  at  the  hour  of in  the  forenoon,  to  Form  'rt. 

give  evidence  in  the  above  cause,  on  behalf  of  the  above 
named [and  then  and  there  to  have  and  pro- 
duce {state  particular  documents  required)  and  all  other 
papers  relating  to  the  said  action,  in  your  custody, 
possession,  or  power]. 

Given    under  the  seal  of  the  Court  this day 

of ,  A.  D.  18—. 

X.  Y.,  Clerk. 

To . 

(0)  This  is  given   in   B'orm  109  ;  see    also  Form  I  for  instruction  to 
arbitrators  as  to  the  making  and  publisliing  their  awards. 
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[Form  39. 


Sees.  95,  96. 


See  N.  B.  to 
Form  22. 


Sees.  105,  127, 
et  seq..  Rules 
51,  ISS. 


39.  Summons  to  witness  to  appear  before  arbitrator. 

In  the Division  Court  in  the  County  of 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

You  are  hereby  required  to  attend  before ,  the 

arbitrator  {or  arbitrators)  to  whom  this  cause  stands 

referred,  at ,  on ,  the day  of , 

A.D,   18 — ,  at  o'clock  of  that  day,  being 

the  time  and  place  appointed  by  the  said  arbitrator 
for  a  meeting  upon  the  said  reference,  to  give  evidence 

in  the  above  cause  on  behalf  of  the  above  named 

and  then  and  there  to  have  and  produce  {state  the  par- 
ticular documents  required)  and  all  other  papers  relating 
to  the  said  action,  in  your  custody,  possession,  or 
power. 

Given  under  the  seal  of  the  Court  this  day 

of ,  A.D.  18—. 

X.  M,  Clerk. 
To . 


40.  Affidavit  for  order  to  garnish  debt. 

In  the Division  Court  in  the  County  of . 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I,  A.  B.,  of  the ,  of ,  in  the  County  of 

,  the  plaintiff  in  the  suit  {if  the  affidavit  be  made 

by  the  plaintiff's  attorney  or  agent,  maJce  the  necessary 
alteration),  make  oath  and  say,  that  judgment  was  re- 
covered in  this  case  against  the  above-named  defendant 

on  the day  of ,  A.  D.   IS — ,  for  the  sum  of 

$ debt   and  costs  {or  according  to  the  judgment), 

and  that  the  same  remains  wholly  unsatisfied  {or  that 
$ part  thereof  yet  remains  unsatisfied). 

That  I  have  reason  to  believe,  and  do  believe,  that 

E.  F.,  residing  at ,  within  this  Province,  is  {or 

if  the  person  indebted  to  the  defendant  be  not  known,  say 
"  that  one  or  more  persons  residing  in  this  Province, 
whom  I  am  unable  to  name,  are")  indebted  to  the 
defendant  in  the  sum  of  $ {or  if  the  amount  be  un- 
known, say  "in  an  amount  which  I  am  unable  to  name"), 
for  goods  sold  and  delivered  by  the  defendant  to  the 
said  E.  F.  {or  otherwise,  according  to  the  nature  of  the 
debt  sought  to  be  garnished).  A.  B. 

Sworn  before  me  at  the of  ,   in  the 

County  of ,  this day  of  -,  A.  D.  18 — . 

X.  Y.,  Clerk. 
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41.  Judge's  attaching  order. 
In  the Division  Court  in  the  County  of . 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Judgment  entered  in  the Division  Court  in  the 

County  of ,  on  the day  of ,  A.D.  18 — . 

Amount  unsatisfied,  $ 

On  the  application  of  the  plaintiff  and  upon  reading  Sec.  127,  Rule 
his  affidavit  [or  ''the  affidavit  of  A.B.  his  attorney  " '^^^'•^^'?-«"^ ''-' 
(or  "  agent,"  as  the  case  may  be)  j,  it  is  ordered  that  all 
debts  now  owing  to  the  defendant  from  any  party  in 
this  Province,  whether  due  or  accruing  due,  be  and  the 
game  are  hereby  attached,  to  satisfy  the  judgment  in 
his  cause. 

Dated  the day  of ,  A.D.  18—.  5^^*.  m  and 

,  Judge.      126. 

{Add  ivarning  as  in  next  Form). 


42.   Warning  to  garnishee. 
To  D.  E.,  garnishee. 

You  are  hereby  notified  that  from  and  after  the  time  g^^^  ^^s  and 
of  the  service  of  this  ("order"  or  ''summons")  oni29  •  Rules  52, 
you,  all  debts  due  or  accruing  due  from  you  to  the  ^^'  ^^^^  ^^• 
above-named  C.  D.,  are  attached,  and  if  you  pay  the 
same  to  any  one  other^than  to  the  person  holding  the 
proper  order  to  receive  the  same,  or  into  Court,  you 
will  be  liable  to  repay  it,  in  case  the  Court  or  Judge 
so  order. 


43.  Sii>mmx)ns  to  garnishee  and  primary  debtor  after 
judgment. 

In  the Division  Court  in  the  County  of . 

[Seal.] 

No. ,  A.D.,  18—. 

Between  A.  B.,  primary  creditor,  and  C.  D.,  primary 
debtor,  and  E.  F.,  garnishee. 

Judgment  recovered  on  the day  of ,  A.  D 

18 — ,  in  the Division   Court   in   the   County   of 

.     Amount  unsatisfied,  $ . 

You,  the  above  named  garnishee  and  the  primary  ^^^  ^^^  ^gj 
debtor,  are  hereby  summoned  to  appear  at  the  sittings  Rules  ss'to  62. 

of  this  Court,  to  be  held  at ,  on  the day  of 

,  A.  D.  18 —  {or  before  the  Judge  presiding  at 
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See  N.B.  to 
Form  22. 


-,  on  the day  of 


--,A.D.  18— ),  at 

of  the   clock   in   the noon,   to   state  and  show 

whether  or  not  you  the  said  garnishee  owe  any  and 
what  debt  to  the  above-named  primary  debtor,  and 
why  you  should  not  pay  the  same  into  Court,  to  the 
extent  due  on  the  above-named  judgment,  to  satisfy 
the  same  ;  and  take  notice,  that  if  you  have  any  set-off 
or  other  statutory  defence,  as  between  you  and  the 
primary  debtor,  you  must  give  notice  thereof,  to  the 
primary  creditor,  six  days  before  the  day  you  are  so 
required  to  appear.  You  or  any  one  interested  may 
also  show  any  other  cause  why  the  said  debt  should  not 
go  to  satisfy  the  said  judgment,  (p) 

Dated  the ,  day  of ,  A.D.  18-^. 

X.  Y.,  Clerk. 


Sees.  155,  ISU. 
Rules  52  to  62. 


See  N.B.  to 
Form  22. 


44.   Summons  to  primary  debtor  (before  judgment)  and 
ga/rnishee. 


In  the 
No. , 


Division  Court  in  the  County  of 

A.  D.  18—. 


Between  A.  B.,  primary  creditor,  and  C.  D.,  pri- 
mary debtor,  and  E.  F. ,  garnishee. 

The  primary  creditor  claims  from  the  primary  debtor 
the  amount  of  the  annexed  account  (giving  the  account 
or  claim  in  detail). 

You,  the  above-named  primary  debtor,  are  hereby 
summoned  to  appear  at  the  sittings  of  this  Court,  to 

be  held  at ,  on ,  the day  of , 

A.  D.    18 —  {or  at ,  on  the day  of , 

A.  B.  18- —  before  the  Judge  then  and  there  presiding) 
to  answer  the  primary  creditor,  who  sues  you  for  the 
recovery  of  the  annexed  claim,  and  you-,  the  garnishee, 
are  required  to  appear  at  the  same  time  and  place  to 
state  and  show  whether  or  not  you  owe  any  and  what 
debt  to  the  primary  debtor,  and  why  you  should  not 
pay  the  same  into  Court,  to  the  extent  of  the  primary 
creditor's  claim  in  satisfaction  thereof ;  and  take  notice, 
that  if  either  of  you  have  any  set-off,  or  other  statut- 
ory defence,  as  between  you,  or  as  between  the   said 

summons  the  notice  at  the  foot  of 
Form  22. 

The  warning  required  by  Rule  52 
(see  last  form)  should  be  endorsed 
on  or  subjoined  to  this. 


(p)  Sub-section  2  of  section  136 
requires  that  any  statutory  defence 
shall  be  given  to  the  primary  cred- 
itor in  the  same  manner  as  is  done 
in  ordinary  cases.  It  would  be  well, 
therefore,  to  add  at  the  foot  of  this 
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primary  debtor  and  the  primary  creditor,  you  must  Sect,  iss,  isu. 

give  notice  of  all  such  defences  to  the  primary  creditor    • 

not  less  than  six  days  before  you  are  so  required  to 

appear.     You  and  all  others  interested  may  also  show 

any  other  cause  why  the  debt  owing  from  the  garnishee 

should  not  be  paid  and  applied  to  satisfy  the  said  claim 

of  the  primary  creditor,  {q) 

Dated  the day  of ,  A.  D.  18—. 

X.  Y.,  Clerk. 

45.  Minute  in  Procedure  Book  of  judgment  against 
garnishee  on  judgment  already  recovered. 

Judgment  entered  on  the  day  of in  the 

Division  Court  in  the  County  of . 

Amount  unsatisfied,  % . 

On  hearing  all  parties  [or  on  "  hearing  the  above-  Sea,.  1S2,  luo, 

named"  {the  jJarties  appearing),  the  above-named and  Rules 62,11,9. 

having  made  default,  it  is  adjudged  that  the  garnishee  is 

indebted  to  the  primary  debtor  in  $ now  due  (or 

coming  due  as  follows )  which  (or  $ — 

of  which)  ought  to  be  applied  in  satisfaction  of  the  said 
judgment,  (r)  and  that  the  said  primary  creditor  do 
recover  against  the  garnishee,  for  levying  whereof  ex- 
ecution may  issue  at  any  time  (or  if  the  debt  be  not  due, 

or  time  for  payment  be  given,  add)  after from  this 

date,  unless  the  garnishee  shall  sooner  pay  the  same 
into  Court,  to  satisfy  the  said  judgment. 

Entered  the day  of A.D.  18—. 


46.  Minute  in  Procedure  Book  of  judgment  against  pri- 
mary debtor  and  against  garnishee. 

On  hearing  all  parties  [or  "  on  hearing  the  primary  Sees.  iSo,  luo. 
creditor  {or  as  the  case  is)  the  primary  debtor  (or  as  J^jf  ^"'^*  ^*' 
the  case  is)  having  made  default],  it  is  adjudged,  1st, 
That  the  primary  debtor  is  indeoted  to   the  primary 

creditor  in  $ ,   and  $ ,  costs.     2nd,  That 

the  garnishee  is  indebted  to  the  primary  debtor  in 

iq)  See  note  to  Form  43,  which  asmuch  as  the  said  garnishee  has  set 
is  also  applicable  to  this  form.  up  a  defence  which  he  knew,  or 

ought  to  have  known,  was  uuten- 

(r)  After  this  word,  if  the  gar-  able,  it  is  adjudged  that  he  do  pay 
nishee  is  ordered  to  pay  costs  under  the  costs  of  the  said  proceeding, 
sec.  139,  insert  the  words,  '*  and  in-        amounting  to  $ . " 
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$ ,  which  {if  the  (jarnishee's  debt  be  larger  than  the 

primary  creditor's  claim,  say,  "  to  the  extent  of  the  two 
first  mentioned  sums  ")  ought  to  be  applied  in  satisfac- 
tion thereof.    3rd,  That  the  primary  creditor  do  recover 

against  the  garnishee  the  said  sum  of  $ in , 

days  {as  time  may  be  given  for  payment,  or  debt  become 
due)  {s)  in  satisfaction  as  aforesaid. 


Sec.  ISO,  and 
Rules  62,  lUO. 


47.  Minute  of  judgment  in  favour  of  garnishee. 

On  hearing  all  parties  {or  on  hearing  the  garnishee' 
the  primary  creditor  having  made  default),  it  is  ad- 
judged that  the  garnishee  is  not  indebted  to  the  pri- 
mary debtor  as  claimed  by  the  primary  creditor,  and 

that  the  primary  creditor  pay  the  garnishee  % — ■ 

for  his  costs,  to  be  paid  in days. 


47a.  Bond  under  section  143. 

Commencement  and  conclusion  same  as  in  replevin  bond,  condition 
as  follows :  (ss) 

Sub-sec.  2  of          Whereas  in  a  certain  garnishee  proceeding  under  the 
^Fo\fiiT^^       Division  Courts  Act,  (0  wherein  the  said  A.  B.  is  pri- 
mary  creditor,  C.  D.  primary  debtor,  and  E.  F.  gar- 
nishee, a  certain  debt  of  $ ,  due  from  the  garnishee 

to  the  primary  debtor,  has  been  garnished  to  answer 
the  debt  of  the  primary  creditor,  and  whereas  the  Judge 
of  the  said  Court,  acting  under  the  15th  section  of  the 
said  Act,  ordered  that  upon  payment  of  the  said  debt 
by  the  garnishee  to  the  primary  creditor,  security 
should  be  given  by  or  on  behalf  of  the  primary  creditor, 
for  the  repayment  thereof  into  Court  by  the  primary 
creditor.  Now  the  condition  of  this  obligation  is  such 
that  if  the  above  bounden  A.  B.  do  pay  into  Court  the 
said  debt,  in  case  a  proper  order  shall  be  made  for  such 
repayment,  within  five  days  after  notice  of  such  order, 
then  this  obligation  to  be  void,  else  to  remain  in  full 
force. 


48.   Clerk's  memorandum  of  non-a/ppearance  of  gar- 
nishee (0.  L.  P.  Act,  section  316). 
Memorandum. 

I,  X.  Y., clerk  of  the Division  Court  in 

the  within  order   named,  attended  this  day  of 

(5)  If  necessary,  here  insert  the       of  the   Court,  as   obligee,  by  his 
words  in  note  to  previous  form.  name  of  office. 

{ss)  This  bond  is  to  be  to  the  clerk  {t)  Originally  32  Vict. ,  cap.  23. 
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18 — ,  at  the  place  within  mentioned,  from Sec.  J  is  et  scq. 


o'clock  in  the  noon  (as  the  case  ma\i  be),  till  past  £- ^•^- ^'^^ 

,1  /      \,i  I    \      r   .1.  Rev.  Stat.,  cap. 
m  the noon  [as  the  case  may  be)  of  the  same  ,^q^  and  Rule  63. 

day,  and  the  said  J.  K.  {garnishee),  did  not  appear  be- 
fore me  according  to  the  said  order. 

X.  Y.,  Clerk. 


49.   Menwrandum  of  admission  of  debt,  when  sicjned  by 
garnishee  (C.  L.  P.  Act,  section  316). 

Memorandum. 

On  this day  of  ,  18 — ,  the  within-named  See  above. 

(garnishee),  appeared  before  me  according 

to  the  within  order,*  and  admitted  that  he  was  and  is 

indebted  to  the  within-named  G,  H.  (judgment 

debtor)  in  the  sum  of  ^ (if  the  ivhole  debt  be  not 

admitted,  add,  "  and  no  more.")  (If  the  garnishee  be 
willing  to  sign  the  admission,  add,  "  and  signed  the  sub- 
joined admission  in  my  presence  "). 

X.  Y.,  Clerk. 

I,  J.  K. ,  within-named,  admit  that  there  is  a 

debt  of  $ (if  the  whole  debt  be  not  admitted,  add, 

**  and  no  more')  due  from  me  to  the  within  named 

(judgment  debtor). 

J.  K.  (Garnishee's  signature). 


50.  Memorandum,  where  garnishee  denies  debt  (under 
C.  L.  P.  Act,  section  316). 

On,  &c. ,  (as  in  previous  form  to  the  asterisk*),  and  ^^'^  above. 
disputes  the  debt  claimed  to  be  due  from  him  to  the 
within  named .         ,  Judgment  debtor. 

(If  the  garnishee  be  willing  to  sign  the  denial  of  debt, 
add,  "  and  signed  the  subjoined  denial  of  debt  in  my 
presence  "). 

X.  Y. 

I  dispute  the  debt  claimed  to  be  due  from  me  to 

within  named. 

J.  K.  {Garnishee's  signature). 


MINUTES  OF  JUDGMENT  IN  PROCEDURE 
BOOK. 

51.   Of  judgment  against  defendant  for  debt  or  damages. 

Judgment  for  the  plaintiflT  (add,  on  verdict  by  jury»5ec.  io6,etseq. 
if  such  be  the  fa/it)  for  3 and  $ costs  ;  to  be  and  Rule  m. 


362  FOKMS.  [Form  52. 

paid  in days  (when  an  excess  has  been  abandoned, 

add,  being  "  in  full  discharge  of  his  cause  of  action 
set  forth  in  the  claim  "). 


52.  Of  judgment  under  section  79. 

Rules  so,  SI,  Si,       The  defendant    having  been   served    with    special 
and  w.             summons,  and  particulars  of  claim,  and  not  disputing 
same  {or  "not  disputing  % part  thereof,  and  plain- 
tiff being  content  with  judgment  for  such  part,")  it  is 

adjudged  that  plaintiff  recover  % for  debt  and 

% costs. 


Dated day  of 


53.   Of  judgment  where  some  defendants  have  been  served 
with  special  summons,  and  others  have  confessed. 

Rules  26  and  The  defendant,  C.  D.,  having  been  served  with 
^^•^  special  summons  and  particulars  of  claim,  and  not  dis- 
puting $ part  thereof,  and  the  plaintiff  being  con- 
tent with  judgment  for  such  part,  and  the  defendants 
E.  F.  and  G.  H.  having  confessed  the  same  sum  as  due 
to  the  plaintiff,  it  is  adjudged  that  the  plaintiff  recover 
$ for  debt  and  $ for  costs. 


54.   Of  judgment  of  nonsuit  or  dismissal  for  want  of 
prosecution. 

Sees,  siand  i!f9.  Judgment  of  nonsuit,  "or  that  the  cause  be  dis- 
missed "  {if  costs,  &c.,  ordered,  add,  "  and  the  plaintiff 
pay  $ for  defendant's  costs,"  or  $ for  de- 
fendant's trouble,  and  $ for  his  costs  ;  to  be  paid 

in days). 

55.   Of  judgment  on  aivard. 
Sec.  m,  and         Judgment  for  the  plaintiff  (or  defendant)  for  ^ 


Rules  m,  150.  .^jQs^g  (^Qy.  for  tije  ^^^  ^f  ^ ^nd  $ costs) 

pursuant  to  award  ;  to  be  paid  in days. 


56.  Of  judgment  for  defendant. 

See.  15U,  and  Judgment  for  the  defendant  {add  on  verdict  by  jury, 

Rule  m.  if  such  be  the  fact),  (or  for  the  defendant  for  $ 

costs  ;  or  $ for  his  trouble  and  loss  of  time,  and 

also  $ for  his  costs  ;  to  be  paid  forthwith). 
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57.   Of  judgment  for  dcfeiulant  on  set-off,  where  set  off 
in  part  satisfied. 
It  appearing  that  the  defendant's  set-oft'  exceeds  the  Sec.  ou,  and 
plaintifl"s  claim  as  proved,  by  over  8100,  it  is  adjudged  Rulel52,note(t). 
that  the  plaintifi"s  claim,  proved  at  $ ,  be  dis- 
charged, and  that  the  defendant's  set-ofi'to  $— be 

satisfied,  and  further,  that  the  defendant  do  recover 

against  the  plaintifi"  § for  his  costs,  to  be  paid  in 

davs. 


58.   Of  jiidgment  for  defendant  for  balance  of  set-off. 

It  appearing  that  the  defendant's  set-oft"  exceeds  the  Sec.  ;>4,  and 
plaintift^'s  claim,  it   is   adjudged  that  the   plaintifi" 's -««^^  ^5^- "^MO- 

claim,  proved  at  ^ ,  be  discharged,  and  that  the 

said  set-off"  as  to  that  amount  be  satisfied,  and  further, 

that  as  to  3 ,  residue  of  such  set-oflf,  the  defendant 

have  judgment  for  the  same,  together  with  % 

for  his  costs,  to  be  paid  in days. 


59.   Of  ordinary  judgment  agaitist  executor  or  adminis- 
trator. 

Judgment  for  plaintiff"  for  $ and  ^ costs  Rule  1U9. 

to  be  paid  in days,  to  be  levied  on  the  goods  and 

chattels  of  the  deceased  ;  failing  such  goods,  ihe  costs 
to  be  levied  of  the  defendant's  proper  goods  and 
chattels. 


60.  Of  judgment  against  an  executor  or  administrator, 
who  has  wasted  assets. 

Judgment  for  plaintiff  for  $ and  8 costs,  ^"^<^«  ^'^'  a'i<^  ^^ 

to  be  paid  in days,  to  be  levied  of  the  goods  and 

chattels  of  the  deceased  ;  failing  such  goods,  then  the 

whole  (or  the  sum  of  ^ and  the  said  costs)  to  be 

levied  of  the  defendant's  proper  goods  and  chattels  ; 
the  defendant  having  wasted  the  goods  of  the  deceased 
to  that  amount. 


61.  Of  jiidgment  against  an  executor  or  administrator, 
who  has  denied  his  representative  character,  or  pleaded 
a  release  to  himself 

Judgment  for  plaintiff  for  $ and  $— costs*  Rules 66 aiidu 

to  be  paid  in days,  to  be  levied  of  the  goods  and 

chattels  of  the  deceased  ;  failing  such  goods,  then  to 
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be  levied  of  the  defendant's  proper  goods,  the  defend- 
ant having  pleaded  a  release  to  himself  (or  *'  the  de- 
fendant having  denied  his  representative  character  "), 
and  this  plea  being  found  against  him. 


62.  Of  judgwent  against  an  executor  or  administrator, 
who  admits  his  representative  character,  and  denies 
the  demand. 
Rule  67,  aiui  The  same  as  in  ordinary  judgment  against  executor 


Forms  50,  U9 


or  administrator  (Form  59). 


63.  Of  judgment  against  an  executor  or  administrator, 
where  he  admits  his  representative  character  hut 
denies  the  demand,  and  alleges  total  or  partial  ad- 
ministration of  assets  :  and  the  plaintiff  proves  his 
demand,  and  the  defendant  proves  administration. 

Rules  6S  and  U9      Judgment  for  the  plaintiff  for  ^ debt,  and  also 

"  $ costs,  to  be  paid  in days ;  the  plaintiff's 

demand,  which  was  denied,  having  been  proved  and 
full  {or  partial)  administration  also  having  been  proved, 
which  was  denied,  the  said  costs  to  be  levied  of  the 
goods  and  chattels  of  the  deceased  ;  failing  such  goods, 
then  of  the  defendant's  proper  goods  ;  the  said  debt  to 
be  levied  of  the  goods  and  chattels  of  the  deceased, 
hereafter  to  come  to  the  defendant's  hands  to  be  ad- 
ministered,   and   ordered   that  $ ,  the   costs  in 

proving  such  administration,  be  paid  by  the  plaintiff 
in days. 


64.  Of  judgment  against  executor  or  administrator, 
where  the  defendant  admits  his  representative  charac- 
ter hut  denies  the  demand,  and  alleges  total  or  par- 
tial administration  of  assets,  and  the  plaintiff  proves 
his  demand,  and  the  defendant  does  not  prove  adj- 
ministration. 

Rules  69 and  m.      Judgment  for  plaintiff  for  ^ debt,  and  also 

$ costs,  to  be  paid  in days,  to  be  levied 

of  the  goods  and  chattels  of  the  deceased  ;  failing  such 
goods,  then  the  said  costs  to  be  levied  of  the  defend- 
ant's proper  goods,  and  the  debt  to  be  levied  of  the 
goods  and  chattels  of  the  deceased,  hereafter  to  come 
to  the   defendant's   hands  to  be    administered,   the 
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plaintiff's  demands  having  been  proved,  which  was 
denied,  and  administration,  which  was  alleged,  not 
having  been  proved. 


66.  Of  judgment  agairist  executor  or  administrator,  who 
admits  his  representative  character  and  the  plaintiff's 
demand,  but  alleges  a  total  or  partial  administration 
of  assets,  and  proves  the  administrati  on. 

Judgment  for  plaintiff  for$ ,  to  be  paid  in Rules  70, 1U9. 

days  ;  to  be  levied  of  the  goods  and  chattels  of  the 
deceased,  hereafter  to  come  to  the  defendant's  hands 
to  be  administered  ;  the  debt  not  being  denied,  and 
full  {or  partial)  administration,  which  was  denied,  hav- 
ing been  proved,  ordered  that  the  plaintiff  pay  ^ 

for  the  defendant's  costs  in days. 


66.  Of  judgment  against  executor  or  administrator,  who 
admits  his  representative  character  and  the  plaintiff's 
demand,  but  alleges  a  total  or  partial  administration 
of  assets,  and  does  not  prove  the  administration. 

Judgment  for  plaintiff  for  ^ debt,  and  $ fl„;^j  ^.^^  u^ 

costs,  to  be  paid  in days ;  full  {or  partial)  admin- 
istration, which  was  alleged,  and  disputed,  not  having 
been  proved,  ordered  that  the  said  sums  be  levied  of 
the  goods  and  chattels  of  the  deceased  ;  failing  such 
goods,  then  the  debt  of  the  goods  and  chattels  here- 
after to  come  to  the  defendant's  hands  to  be  adminis- 
tered, and  the  costs  to  be  levied  of  the  defendant's 
proper  goods. 


67.  Of  judgment  against  executor  or  administrator   on 
devastavit  after  jiulgment. 

Judgment  that  the  defendant  has  wasted  goods  and  jj^j^^  ^^  ^49. 

chattels  of  A.  B.,  deceased,  to  the  sum  of   % , 

whereby  a  judgment   recovered   against   him  by   the 

plaintiff  in  the Division  Court  in  the  County  of 

,  on  the day  of ,  18 — ,  remains  un- 
satisfied ;  and  that  the  plaintiff  now  recover  against 

the  defendant  the  first  named  sum,  and  also  $ 

costs,  to  be  paid  in days. 
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68.    Of  judgment  to  revive  a  judgment  agaimt  an 
executor. 

Rules  1U9,  157.       Judgment  for  the  plaintiff,  that  he  have  execution 
against  the  defendant,  as  executor  of  E.  F.,  deceased, 

of  a  judgment  of  this  Court  (or  of  the  Division 

Court,  &c.)  whereby  the  plaintiff,  on recovered 

against  the  said  E.  F.  in  his  lifetime  the  sum  of  $- 


to  be  levied  of  the  goods  and  chattels  of  the   said 
deceased,  in   the  hands  of  the  said  defendant  to  be 
*  administered. 


69.   Of  judgment  for  executor  to  revive  a  judgment. 

Rules  U9, 157.        Judgment  for  plaintiff,  that  he  have  execution  against 
the  defendant  of  a  judgment  of  this  Court  {or  of  the 

Division  Court,  &c.)  whereby  the  said  C.  D.  in 

his  lifetime,  on  recovered  against  the  said  de- 
fendant the  sum  of  $ . 


Rule  U9,  and 
Form  51. 


Rules  ItZ,  et 
ssq.,  and  llt9. 


Rules  US,  1U9. 


Rules  U, 


70.  Of  judgments  in  replevin. 

For  plaintiff  (same  as  general  form  of  judgment  for 
plaintiff  for  damages  and  costs.  No.  61). 

For  defendant  in  replevin  for  rent. — Adjudged  that, 
the  plaintiff  do  return  to  the  defendant  the  goods  and 
chattels  {or  "cattle,"  stating  the  particulars  thereof)  and 

pay  $ for  costs  in  days  [or,   adjudged 

that  the  amount  due  for  rent  in  arrear  from  the  plain- 
tiff to  the  defendant  is  $ ,  and  that  the  goods 

and  chattels  {or  "  cattle  ")  were  of  the  value  of  $ , 

and  that  the  plaintiff  do  in days  pay  the  said 

sum  of  $ ,  and  also  the  sum  of  $ —  for  costs 

of  suit]. 

For  defendant  in  replevin  of  cattle  damage  feasant,  — 
Adjudged  that  the  plaintiff  do  return  to  the  defendant 

the  cattle  {here  specify  the  cattle),  or  do  pay  in • 

days  the  sum  of  $ ,  which  is  adjudged  as  the 

damages  sustained  by  the   defendant,    and   that   the 

plaintiff  do  pay  within  the  time  aforesaid  $ for 

costs. 

For  defendant  where  replevin  is  not  for  rent  nor  for 
damage  feasant. — Adjudged  that  the  plaintiff  do  return 
to  the  defendant  the  cattle  {or  "goods  and  chattels," 
as  the  case  may  he,  stating  the  particulars  thereof)  forth- 
with {or  in days),  and  that  the  plaintiff  do  pay 

the  defendant  in days  $ for  costs  of  suit* 
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and  3 for  damages  sustained  by  the  defendant 

by  reason  of  the  issuing  of  the  writ  of  replevin  in  this 
cause. 

(//  no  damages  are  awarded^  then  omit  from  last  minuU 
all  the  words  from  the  asterisk). 


71.  Of  adjudication  on  interpleader. 

Adjudged,  that  the  goods  [or  the  goods,  chattels,  and  R\iiesho,m. 
moneys,  or  proceeds  of  the  goods,  &c.  {as  the  case  may 
he)]j  mentioned  in  the  interpleader  summons,  or,  if  only 
for  a  part  of  the  goods,  d'C,  add  the  words,  "  hereafter 
mentioned,  that  is  to  say  "  {here  enumerate  themy]  are 
(or  are  not)  the  property  of  E.  F.   {the  claimant),  or 

that  rent  to  the  amount  of  ^ is  due  to  E.  F.  (<^e 

claimant)  ;    ordered   that   % ,   the    costs   of   this 

proceeding,  be  paid  by  {here  insert  such  order  as  to  costs 
or  the  subject  in  dispute,  if  any,  as  the  Judge  shall  have 
made)  in days. 


72,  Of  imposition  of  fine  on  a  juror  for  non-attendance. 

Adjudged  that  G.  H.  was  duly  summoned  to  attend  Sec.  ilG. 
this  Court  now  holden,  as  a  juror ;  that  he  hath  made  (a) 

default  therein ;  that  he  pay  a  fine  of  $ for  such 

default,  in days  {or  forthwith). 


73.  Of  order  for  imposition  of  fine  for  contempt. 

It  is  adjudged  that  E.  F.,  at  the  sittings  of  this  gg^^  i8U,t  17, 
Court  now  holden,  in  open  Court  is  guilty  of  a  con-  iJ«i«  luy. 

tempt  of  the  said  Court,  by  wilfully  insulting ^ — , 

Judge  {or  Deputy  or  Acting  Judge)  of  the  said  Court 

[or  '•  in  view  of  the  Court,  by  wilfully  insulting , 

clerk  {or  bailiflf)  of  the  said  Court,  during  his  attend- 
ance at  such  Court  "  {or  "  by  wilfully  interrupting  the 
proceedings  of  the  said  Court ")]  :  And  it  is  ordered, 

that  the  said  E,  F.  forthwith  pay  a  fine  of  $ ■  for 

such  offence,  and,  in  default  of  payment,  be  committed 

tc  the  common  gaol  of  this  county  for days, 

unless  such  fine,  the  costs  herein,  and  the  expense 
attending  the  commitment,  be  sooner  paid. 

(a)  This  fine  should  not  be  im-  place,  in  order  to  fully  meet  the 

posed  for  any  merely  unexplained  object  of  the  116th  section.     The 

absence.     The  statute  requires  the  next  form  is  not  open  to  the  same 

neglect  or  refusal  to  appear  to  have  criticism,  as  the  word  "  wilfully  " 

been  wilful.  is  inserted  to  meet  the  intention 

The  word  wilful  might  verj'  pro-  of  the  217th  section, 
perly  have  been  inserted  in  this 
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Buli  lk9. 


74.  Of  imposition  of  fine  on  witness. 

^f.j^lla^^  Adjudged  that  H.  H.  was  duly  summoned  to  appear 

as  a  witness,  in  this  action,  at  the  sittings  of  this  Court 
here  this  day  [and  also  to  produce  {as  the  case  may  he)] ; 
that  payment  {or  a  tender  of  payment)  of  his  reason- 
able expenses  was  made  to  him  ;  and  that  he  did  not 
appear  (6)  [or  having  appeared,  did  wilfully  refuse  to 
be  sworn  and  give  evidence  in  this  action  {or  to  pro- 
duce such,  &c.)]  {Or,  Adjudged  that  H.  H.,  being 
before  this  Court,  now  holden  and  called  upon  to  give 
evidence  in  this  cause,  did  wilfully  refuse  to  be  sworn 
and  give  evidence).     And  further  adjudged  that  the 

said  H.  H.  pay  a  fine  of  | ,  for  such  neglect  (or 

refusal)  in days  {or  forthwith) ;  and  that  the  sum 

of  $ ,  part  of  the  said  fine,  be  paid  by  the  clerk  to 

the  plaintiff  {or  defendant),  being  the  party  injured  by 
such  neglect  or  refusal. 


75.  Postponed  judgment  under  section  106. 
Sec.  106.  in  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

At  the  sittings  of  this  Court  held  on  the day  of 

-,  18 — ,  at ■ — ,  in  the  said  division,  this  case 


came  on  to  be  heard,  and  after  the  hearing  thereof  by 
the  Judge  in  open  Court,  the  giving  of  judgment  there- 
upon was  postponed  by  the  Judge  till  the day  of 

,  18 — ,  at  the  hour  of ,  at  the  office  of  the 

clerk  of  this  Court.  The  case  having  since  been 
maturely  considered  by  the  Judge,  it  is  adjudged,  &c. 
{according  to  judgment). 

The  clerk  will  read  this  decision  to  the  parties  or 
their  agents,  if  present,  and  forthwith  enter  judgment 
according  to  the  statute  in  that  behalf. 

,  Judge. 

Dated,  &c. 


76.  Order  for  new  trial. 
In  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Sec.  107,  and  It  is  ordered,  that  the  judgment  rendered  in  this 

Rule  U2.  cause  and  all  subsequent  proceedings  be  set  aside,  and 

{b)  The  words  of  the  statute  with  to  obey  the  subpoena."    This  would 

reference  to  the  non-attendance  of  imply  a  wilful  disobedience,  as  to 

a  witness  are  :   "  Who  refuses  or  which  see  note  (a)  to  Form  72. 
neglects,  without  sufficient  cause. 
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a  new  trial  be  had  between  the  parties  on  {set  out  the 
turms  or  conditions,  if  any,  on  which  the  order  is  made). 

,  Judge. 

Dated  the day  of ,  18—. 


EXECUTIONS. 

77.  Against  goods  of  defendant. 

In  the Division  Court  in  the  County  of , 

No. ,  A.D.  18—. 

[Seal.] 

Between  A.  B.,  plain tifl",  and  C.  D.,  defendant. 

Whereas  on  the day  of ,  A.D.   18 — ,  the  Stcs.  loC,  iss, 

plaintiff  duly  recovered  in  said  Court,  holden  in  and  ^^g'^ij^'ij^and 
for  said  division,  judgment  against  the  defendant  for  2,55,  *>/ »C7. 

$i for  debt  and  S tor  costs  of  suit,  which 

remains  unsatisfied  (ichen  the  judgment  has  been  revived, 

add,  ''  and  on  the day  of ,  A.D.    18 — ,  the 

said  judgment  was  duly  revived"),  you  are  hereby  re- 
quired to  levy  of  the  goods  and  chattels  of  the  defendant 
in  the  said  County  of ;  (not  exempt  from  execu- 
tion), the  said  moneys,  amounting  together  to  the  suiu 

of  § ,  and  your  lawful  fees  ;  so  that  you  may  have 

the  same  within  thirty  days  from  the  date  hereof,  antl 
pay  the  same  over  to  the  clerk  of  this  Court  for  the 
plaintiff. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—. 

X.  Y.,  Clerk. 
To  Y.  W.,  bailiff  of  said  Court. 

Judgment § 

Interest  

Subsequent  costs 

This  execution .  . 

Levy  the  sum  of  $ ,  and  your  lawful  fees  upon 

this  precept. 


78.   Against  goods  of  plaintiff. 

In  the Division  Court  in  the  County  of . 

No. ,  A.  D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  on  the day  of ,  A.  D.  18 — ,  in  see  above, 

said  Court,  holden  in  and  for  said  division,  judgment 
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was  given  for  the  defendant,  and  for  $ costs  (or 

judgment  of  dismissal  was  given,  and  % for  de- 
fendant's trouble,  and  % — for  costs),  which  re- 
mains unsatisfied  (here  follow  the  last  form  of  execution 
to  end,  transposing  the  words  ^^ 'plaintiff '^  and  ^^  defendant" 
where  they  occur). 


79.  On  judgment  for  halamxe  of  set-off. 

In  the Division  Court  in  the  County  of . 

No. ,  A.  D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Whereas  at  the  sittings  of  this  Court,  holden  on  the 

Sec.  163,  Rule day  of ,  A.  D.  18 — ,  at ,  it  was  ad- 

152,  note  {t),  and  judged  that  the  above-named  defendant  should  recover 

against  the  above-named  plaintiff  the  sum  of  $ , 

the  residue  of  his  set-off  exceeding  the  plaintiff^s  claim, 

together  with  $ ,  his  costs  of  suit,  which  remains 

unsatisfied,  you  are  hereby  required  (conclude  as  di- 
rected in  last  form). 


80.  Execution  under  section  63,  where  judgment  obtained 
against  a  defendant  residing  in  a  foreign  county. 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18— . 

[Seal.1 
Between  A.B.,  plaintiff,  and  C.  D.,  defendant. 
Whereas  the  place  of  sittings  of  this  Court  is  nearest 
to^Form77%nd *o  ^^^  defendant's  residence,  and  at  the  sittings  of  the 

sec.  63.       '        said  Court,  holden  on  the  day  of  ,  A.D. 

18 — ,  in  and  for  the  said  division,  by  judgment  of  the 
said  Court  the  plaintiff  recovered  against  the  defendant 
under  the  provisions  of  the  sixty-third  section  (c)  of 

the  Division  Courts  Act,  $ for  debt,  with  $—— 

See  sub'sec.  2  of  for   costs,    which   said  debt     and   costs   remain    un- 
sec.  63.               satisfied,  you  are  herqby  required  to  levy  of  the  goods 
and  chattels  of  the  defendant  (not  exempt  from  exe- 
cution in  the  said  County  of ,  or  in  the  County 

of (where  the  defendant  resides),  the  said  moneys, 

&c.  {conclude  as  in  Form  77). 

(c)  In  the  schedule  of  forms  at-        cap.  27,"  which  is  now  embodied 
tached  to  the  rules,  the  section  is        in  section  63. 
referred  to  as  "27  and  28  Vict., 
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81.   On  trajiscript  of  judgment  from  one  Court  to 
another. 

In  the Division  Court  in  the  County  of . 

No.  -^,  A.D.  18—. 
[Seal.1 

Between  A.B.,  plaintiff,  and  C.  D.,  defendant. 

WTiereas  on  the day  of ,  A.D.  18 — ,  the  sec)f.  ir,s,  ir/j, 

plaintiif  duly  recovered  in  the Division  Court  in  loi,  ami' Rule 

the  County  of ,  holden  in  and  for  the  said  divi-  ^^''• 

sion,   judgment  against  the  defendant  for  $ for 

debt,  and  ^ for  costs  of  suit  {if  the  judgment  was 

revived,  use  the  following  ivords,  "and  on  the day 

of ,   A.D.    18 — ,   the  said  judgment  was  duly 

revived  ")  as  appears  by  a  transcript  of  the  entry  of 
such  judgment  attested  by  the  seal  of  the  Court,  certi- 
fied and  signed  by ,  the  clerk  thereof,  and  sent 

and  addressed  to  the  clerk  of  this  Division  Court,  pur- 
suant to  the  provisions  of  the  Division  Courts  Act  ; 
and  whereas  it  appears,  by  certificate  at  the  foot  of  the 
said  transcript,  attached,  certified,  signed,  sent  and 
addressed  as  aforesaid,  that  the  amount  unpaid  on  the 

said  judgment  is   $ ,  which  said  transcript  and 

certificate  is  duly  entered  in  the  book  of  this  Court, 
therefore  you  are  hereby  required,  &c.  (conclude  as 
in  Form  77). 


82.  Fm-  an  executor  on  judgment  revived  in  his  favour, 

—  Division  Court  in  the  County  of . 

A.D.  18—. 


Between  A.  B.,  executor  of  C.  D.,  deceased,  plain- 
tift',  and  E.  F. ,  defendant. 

You  are  hereby  required  to  levy  of  the  goods  and  Rules  157, 15S 
chattels  of  the  defendant  (not  exempt  from  execution), 

in  the  said  County  of ,  the  sum  of  $ ,  which 

C.  D.  in  his  lifetime  in  this  Court  (or  in  the Divi- 
sion  Court,    ttc),   on   ,  recovered  against   the 

defendant  for  his  debt   (or   damages)  and  costs,  and 

whereof  it  was  on  ,  &c.,  in  this  Court  (or  the 

Division  Court,  ike),  adjudged  that  the  plaintifi", 

as  executor  of  the  said  C.  D.,  should  have  execution, 
together  with  your  lawful  fees  ;  so  that  you  may  have 
the  same  within  thirty  days  after  the  date  hereof,  and 
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Rules  157, 158. 


pay  the  same  over  to  the  clerk  of  this  Court  for  the 
plaintiff. 

Given  under  the  seal  of  the  Court,  this day  of 

,  A.D.  18—.  X.  Y.,  Clerk. 

To  V.  W.,  bailiff  of  the  said  Court. 

Due  on  Judgment  % 

Interest  

Subsequent  costs. 

This  execution  . . 

Levy  the  sum  of  ^ 

on  this  precept. 


besides  your  lawful  fees 


83.  Of  judgment  revived  against  executor  or  administrator. 
Division  Court,  in  the  County  of . 


D.,  executor  of  E. 


In  the 

Ko. ,  A.  D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C. 
F.,  deceased,  defendant. 

You  are  hereby  commanded  {or  as  before  or  as  often 
before)  to  make  and  levy  by  distress  and  sale  of  the 
goods  and  chattels  of  E.  F.,  deceased,  in  the  hands  of 
the  said  defendant,  as  executor  [or  administrator)  to  be 

administered,  the  sum  of  f ,  which  the  plaintiff  in 

this  Court  {or  in  the Division  Court,    &c. ),  on 

,  recovered  against  the  said  deceased  in  his  life- 


Rules  CU  to  75. 


time  for  the  plaintiff's  debt  {or  damages)  and  costs,  and 

whereof  it  was  on ; adjudged  in  this  Court  {or  in 

tie  Division  Court,  &c.)  that  the   said  plaintiff 

should  have  execution  against  the  said  defendant  as 
executor  {or  administrator)  of  the  said  deceased,  to  be 
levied  of  the  goods  and  chattels  of  the  said  deceased, 
in  the  said  defendant's  hands  to  be  administered, 
together  with  the  costs  of  execution  herein,  and  your 
laj^^ful  fees  ;  so  that  you  have  the  same  within  thirty 
days  after  the  date  hereof,  and  pay  the  same  over  to 
the  clerk  of  this  Court  for  the  plaintiff. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—.  X.  Y.,  Clerk. 

To  V.  W.,  bailiff  of  the  said  Court. 

Judgment $ 

Interest 

Subsequent  costs 

This  execution . . 

Levy  the  sum  of  f ,  besides  your  own  lawful 

fees  upon  this  precept. 

N.B.— Executions  upon  the  judgments  in  other  cases  agtdnst  execu- 
tors maj-  be  drawn  from  this  form,  with  the  requisite  alterations. 
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84 .  Against  goods  of  testator. 

In  the Division  Court,  in  the  County  of . 

No.  ,  A.D.  18-. 

[Seal.] 

Between  A.  B.,   plaintiff,  and  C.    D.,  executor  or  See  Hde  notes 
administrator  of  E.  F.,  deceased,  defendant.  *"  ^^'''"  ^^■ 

^Vhe^eas  on  the day  of ,  A.  D.  18 — ,  the 

plaintiff  duly  recovered  in  the  said  Court,  holden  in  and 
for  said  division,  judgment  against  the  said  defendant, 
as  executor  {or  administrator)  of  E.  F.,  deceased,  the 

sum  of  $ ^ — ,  for  a  certain  debt,  with  ^ for 

costs,  to  be  levied  of  the  goods  and  chattels  of  the  de- 
ceased ;  failing  such  goods,  the  costs  to  be  levied  of 
the  defendant's  proper  goods  and  chattels,  which  said 
debt  and  costs  were  ordered  to  be  paid  at  a  day  now- 
past,  and  remain  unsatisfied.  These  are  therefore  to 
command  you  forthwith  to  make  and  levy,  by  distress 
and  sale  of  the  goods  and  chattels,  which  were  the 
property  of  the  said  E.  F.  in  his  lifetime,  in  the  hands 
of  the  defendant  to  be  administered  in  the  said  County 

of ,  the  said  debt  and  costs,  amounting  together 

to  the  sum  of  $ ,  together  with  the  costs  of  this 

execution  ;  if  the  defendant  have  so  much  thereof  in 
his  hands  to  be  administered  ;  and  if  he  hath  not  so 
much  thereof  in  his  hands  to  be  administered,  then 
that  you  levy  of  the  proper  goods  and  chattels,  of  the 

defendant,  in  the  said  County  of ,  not  exempt 

from  execution,  the  said  moneys  and  your  lawful  fees  ; 
so  that  you  may  have  the  same  within  thirty  days  after 
the  date  hereof,  and  pay  the  same  over  to  the  clerk  of 
this  Court  for  the  plaintiff.  X.  Y. ,  Clerk. 

To  V.  W.,  bailiff  of  the  said  Court. 

Judgment $ 

Interest 

Subsequent  costs... 

This  execution 

Levy  the    sum  of  $ ,  besides  your  lawful  fees 

upon  this  precept. 

85.  In  replevin  against  plaintiff  when  return  of  goods 
adjudged,  with  damages  and  costs. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18-. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Upon  hearing  this  action  of   replevin  at  a  Court  See  9tde  note$ 
holden  at in  and  for  the  said  division,  on  the  '<>  ^<"^  '^- 
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day  of ,  A.D.,  18  — ,  it  was  adjudged  that  the 

plaintiff  do  return  to  the  defendant  the  cattle,  {or  the 
goods  or  chattels,  as  the  case  may  he,  stating  particulars 

thereof),  in days ,  (as  the  case  may  he),*  and 

also  that  the  plaintiff  should  pay  to  the  defendant  the 

sum  of  $ for  damages  ;*  (omit  the  coords  hetiveen 

the  asterisks  ivhen  there  are  no  damages  awarded,  hut  the 
judgment  is  merely  for  a  return  and  for  costs) ;  and  also 

the  sum  of  $ for  costs  of  suit  ;  and  the  plaintiff 

has  not  returned  to  the  said  defendant  the  cattle  (or 
the  said  goods  and  chattels),  (or  paid  the  said  damages 
and  costs).  These  are  therefore  to  require  and  order 
that  without  delay  you  cause  the  cattle  (or  goods  and 
chattels)  aforesaid  to  be  returned  to  the  defendant, 
and  that  you  levy  of   the  goods  and  chattels  of  the 

plaintiff,    in  the  said  County  of  (not  exempt 

from  execution),  the  said  moneys,  amounting  together 

to  the  sum  of  $ ,  and  your  lawful  fees  ;  so  that 

you  may  have  the  same  within  thirty  days  after  the  date 
hereof,  and  jjay  the  same  over  to  the  clerk  of  this 
Court  for  the  plaintiff. 

Given  under  the  seal  of  the  Court  this  day  of 

,  A.  D.  18—.  X.  Y.,  Clerk. 

To  V.  W.,  bailiff  of  the  said  Court. 

Judgment. ^ 

Interest 

Subsequent  costs . . 

This  execution 

Levy  the  sum  of  $ ,  besides  your  lawful  fees 

on  this  precept. 


86.  Against  garnishee  on  judgment  already  recovered. 
In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  and 

E.  F.,  garnishee. 

Judgment   recovered  on  the  day  of  , 

to  Form  77.        A.D.  18 — ,  in  the Division  Court  in  the  County 

of .     Amount  unsatisfied,  $ . 

Adjudged  against  the  garnishee  on  the  day  of 

,  A.D.  18—,  $ . 


See  side  notes 


To  V.  W.,  bailiff  of  the  said  Court. 

You  are  hereby  required  to  levy  of  the  goods  and 
chattels  of  the  garnishee  (not  Qxempt  from  execution), 
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$! money  owing  from  him  to  the  defendant,  and 

which  has  been  attached  to  satisfy  the  judgment  in  this 
case ;  and  what  you  shall  have  done  herein  return  with 
this  writ  within  thirty  days  after  the  date  hereof. 

Dated  the day  of ,  A.D.  18—. 

X.  Y.,  Clerk. 

87.  Against  garnishee  on  jvAgment  recovered  against  him 
and  primary  debtor. 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

[Seal.] 

Between    A.    B.,     primary    creditor,    and    C.    I).,RuleSS. 
primary  debtor,  and  E.  F.,  garnishee. 
Amount  adjudged  due  from  the  primary  debtor 

to   the   primary   creditor  the   day    of 

,  A.D.  18— ,  for  debt $ 

For  costs 

Total  sum 

Amount  adjudged  to  the  primary  creditor  for 

money  owing from  the  garnishee,  the 

day  of ,  A.D.  18— $ 

To  V.  W.,  bailiff  of  the  said  Court 

You  are  hereby  required  to  levy  of  the  goods  and 
chattels  of  the  garnishee  (not  exempt  from  execution) 

$ money  owing  from  him  to  the  primary  debtor, 

and  which  has  been  adjudged  to  the  primary  creditor 
to  satisfy  his  said  claim  against  the  primary  debtor  ; 
and  what  you  shall  have  done  herein  return  with  this 
writ  within  thirty  days  after  the  date  hereof. 

Dated  the day  of ,  18 — . 

X.  Y.,  Clerk. 

88.  Against  primary  debtor  and  garnishee. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18—. 

[Seal.] 

Between  A.  B.,  primary  creditor,  and  CD.,  primary  ^^tZeef. 
debtor,  and  E.  F.,  garnishee. 
Amount  adjudged  due  from  the  primary  debtor 

to  the  primary   creditor,  the   day  of 

,  A.D.  18—,  for  debt $ 

For  costs  

Total  debt  and  costs 
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Amount  adjudged  to  the  primary  creditor  for 

money  owing  from  the  garnishee,  the  

day  of ,  A.D.  18— $ 

To  V.  W.,  bailiflf  of  the  said  Court. 
Rule  6f.  You  are  hereby  required  to  levy  of  the  goods  and 

chattels  of  the  primary  debtor,  in  the  said  County  of 

(not  exempt  from  execution),   ^ above 

adjudged  to  be  due  to  the  primary  creditor  from  the 
primary  debtor,  together  with  the  costs  of  this  precept, 
and  your  lawful  fees  in  executing  the  same.  And  if 
so  much  goods  and  chattels  of  the  primary  debtor  be 
not  found  in  the  said  county  as  will  satisfy  the  said 
judgment,  then  that  you  levy  of  the  goods  and  chattels 
of  the  garnishee  in  the  said  county  (not  exempt  from 
execution)  f (or  so  much  thereof  as  m  ay  he  neces- 
sary to  satisfy  the  said  judgment),  money  owing  from 
the  garnishee  to  the  primary  debtor,  and  which  has 
been  adjudged  to  the  primaiy  creditor  ;  and  what  you 
shall  have  done  herein  return  with  this  writ  within 
t  hirty  days  after  the  date  hereof. 

Dated  this day  of ,  A.D.  18—. 

X.  Y.,  Clerk. 


89.   For  garnishee's  costs. 

In  the Division  Court  in  the  County  of . 

No. ,  A.  D.  18—. 

[Seal.] 

Between  A.  B.,  primary  creditor,  and  CD.,  primary 
debtor,  and  E.  F.,  garnishee. 
Sec.  1S9.  To  V.  W.,  bailiff  of  the  said  Court,   x 

Whereas  at  the  sittings  of  this  Court,  holden  on  the 

day  of ,  18 — ,  at  ,  it  was  adjudged 

that  the  garnishee  was  not  indebted  to  the  primary 
debtor,  as  claimed  by  the  primary  creditor,  and  judg- 
ment was  given  for  the  garnishee  against  the  primary 

creditor  for  $ for  his  costs  to  be  paid  at  a  day 

now  past,  and  the  primary  creditor  has  not  paid  the 
same. 

You  are  hereby  required  to  levy  of  the  goods  and 
chattels  of  the  above-named  primary  creditor  in  the 

said  County  of  (not  exempt  from  execution), 

$ for  his  said  costs,  together  with  the  costs  of 

this  precept  and  your  lawful  fees  in  executing  the 
same  ;  and  what  you  shall  have  done  herein  return  with 
this  writ  within  thirty  days  after  the  date  hereof. 

Dated  this day  of  — ,  18—. 

X.  Y.,  Clerk. 
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90.  Executwn  under  SI 2th  and  SI 6th  se-ctio7Ui  of  the 
a  L.  P.  Act. 

In  the Division  Court  in  the  County  of . 

[Seal.] 

In  the  matter  of  the  suit  in  the  Court  of  (Queen's 
Bench,  or  Common  Pleas,  or  County  Court  of  the 
County  of ). 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  and 
E.  F.,  garnishee. 
To  V.  W.,  bailiff  of  the  said Division  Court. 

You  are  hereby  required  to  levy  of  the  goods  and  See  page  -256. 
chattels    of   the  above-named  garnishee,   in  the  said 

County  of (not  exempt  from  execution),  $ , 

money  owing  from  him  to  the  defendant,  which  has 
been  attached  to  satisfy  the  judgment  of  the  said  Court 
in  the  said  cause,  and  which,  by  the  order  of  the  Judge 

of  the  County  Court  of  the   said   County  of , 

dated  the  day  of  ,  A.D.    18—,  the  said 

garnishee  was  ordered  to  pay  to  the  plaintiff  ;  and 
what  you  shall  have  done  herein  return  with  this  writ 
within  thirty  days  after  the  date  hereof. 

Dated  the day  of ,  A.D.  18—. 

X.  Y.,  Clerk. 


91.  Execution  against  the  goods  of  claimant  on  inter- 
pleader. 

In  the Division  Court  in  the  County  of . 

No.  ,  A.  D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant:  E. 
F.,  claimant. 

Whereas  on  the day  of ,  A.  D.  18 — ,  the  Section  Jio. 

plaintiff  duly  recovered  in  said  Court,  holden  in  and  for 
said  division,  judgment  against  the  defendants  for 
§ debt  and  $ for  cost  of  suits  which  re- 
mained unsatisfied  (when  the  judgment  has  been  revived 

add  the  follovnng  words:  **'And  on  the  day  of 

,  A.  D.  IS — ,  the  said  judgment  was  duly  re- 
vived "),  and  the  said  moneys  not  being  paid,  an  exe- 
cution issued  against  the  goods  and  chattels  of 'the 
defendant,  under  which  certain  goods  and  chattels 
were  seized  (if  the  interpleader  was  in  respect  to  goods 
attached,  omit  all  the  preceding  after  the  icord  ^'claimant,'' 
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Section  210.  and  say  in  lieu  thereof  as  follows:  "Whereas  a  writ  of 
attachment  was  sued  out  of  this  Court,  or  issued  by  a 
justice  of  the  peace,  under  which  eertain  goods  and 
chattels,  &c.,  were  seized  and  attached  ")  to  which  the 
above-named  claimant  made  claim,  and  which  claim 
came  on  to  be  heard  and  decided  upon  interpleader 

summons  at  a  sitting  of  this  Court  held  on ,  at 

,  and  at  such  last  mentioned  Court  it  was  ad- 
judged, touching  the  said  claim,  that  the  goods  [or 
the  goods,  chattels  and  moneys,  or  proceeds  of  the  goods, 
&c.  (as  the  case  mMy  be)]  mentioned  in  the  interpleader 
summons  [if  only  for  a  part  of  the  goods,  <&c.,  add  the 
words  "hereafter  mentioned,  that  is  to  say"  Qiere 
enumerate  them)']  were  not  the  property  of  E.  F.  {the 

claimant^  ;  and  it  was  ordered  that  the  sum  of  $ , 

the  costs  of  that  proceeding,  should  be  paid  by  the  said 

claimant  to  the  clerk  in days,  for  the  use  of  the 

said  plaintiff  ;  and  whereas  the  said  sum  of  $ 

has  not  been  paid,  pursuant  to  the  said  order,  you  are 
hereby  required  to  levy  of  the  goods  and  chattels  of 
the  defendant,  in  the  said  County  of (not  ex- 
empt from  execution)  the  said  sum  of  $ —  and 

your  lawful  fees,  so  that  you  may  have  the  same  with- 
in thirty  days  after  the  date  hereof,  and  pay  the  same 
over  to  the  clerk  of  this  Court  for  the  plaintiff. 

Given  under  the  seal  of  this  Court  this day  of 

,  A.  D.  18—. 

X.  Y.,  Clerk. 
To  V.  W.,  bailiff  of  said  Court. 

Judgment ^ 

Interest 

Subsequent  costs . . 

This  execution 

Levy  the  sum  of  % ,  besides  your  own  lawful 

fees  upon  this  precept. 


92.  Execution  under  the  Acts  respecting  Line  Fences  and 
Watercourses. 


In  the Division  Court  in  the  Countj'  of . 

No. ,  A.D.  18—. 

[Seal.]  * 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  under  the  provisions  of  the  Line  Fences 

bee  page  251.      ^^^  ^^^  rpj^^  Ditches  and  Watercourses   Act,    as   the 

case  may  be),  A.  B.,  of  the  Township  of ,  C.  D., 
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of  the  same  place ,  and  E.  F. ,  of  the  same  place  j^'"«  Fences 

,  three  fence-viewers  duly  appointed  for  the  said  '*^'" 

Township  of  ,  in  the  County  of  ,  having 

been  s\immoned  by  G.  H.,  a  justice  of  the  peace  in 

and  for  the  County  of ,  and  residing  within  the 

said  township,  to  ascertain  the  amount  payable  by  the 
above-named  defendant  to  the  above-named  plain tifl*, 
"  for  making  his  share  of  a  certain  fence,"  "  water- 
coui*se,"  or  "  ditch  "  {as  the  case  may  he),  in  the  said 

Township  of  ,  did  on  this  day  of , 

A.D.  18 — ,  make  their  detennination  between  the  said 
plaintifl*  and  defendant  of  and  concerning  the  same, 
and  of  and  concerning  the  amount  the  said  defendant 
should  pay  the  plaintiff,  as  follows  {here  state  the  award 
of  the  fence-viewers),  and  duly  reported  the  same  in 
writing  under  their  hands   to  the  said  G.  H.,  on  the 

day  and  year  aforesaid  ,    and  the  said 

G.   H.   did,  on  the   day  of  ,  in  the  year 

aforesaid,  transmit  the  said  determination  to  the  clerk 
of  this  Court,  being  the  Division  Court  having  jurisdic- 
tion over  that  part  of  the  said  Township  of in 

which  the  said  fence  is  situated,  and  did  certify  there- 
with that  the  costs  of  him  the  said  G.  H.,  with  the 
fence- viewers',  bailiff's  and  witnesses'  fees,  amounted 

to  the  sum  of  ^ ,  which  the  defendant  by  the  said 

determination  was  ordered  to  pay. 

And  whereas  the  defendant  did  not  pay  to  the  plain- 
tiff, within  forty  days  from  the  date  of  the  said  deter-  ^"'^  ^^'J'  ^''^■ 

mination,  the  said  sum  of  $ and  costs,  and  the 

same  remain  wholly  unsatisfied,  now  therefore,  at  the 
request  of  the  plaintiff,  and  in  pursuance  of  the  said 
Act,  you  are  hereby  required  to  levy  of  the  goods  and 
chattels  of  the  defendant  in  the  said  county  (not  ex- 
empt from    execution),   the    said   moneys,  amounting 

together  to  the  sum  of  $ ,  and  your  lawful  fees  ; 

so  that  you  may  have  the  same  moneys  thirty  days 
after  the  date  hereof,  and  to  pay  over  the  same  to  the 
clerk  of  this  Court,  for  the  plaintiff. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—. 

X.  Y.,  Clerk. 
To  V.  W.,  bailiff  of  the  said  Court. 

Judgment $ 

Interest 

Subsequent  costs . . 

This  execution 

Levy  the  sum  of  $ ,  besides  your  lawful  fee* 

upon  this  precept. 
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93.    Warrant  of  commitment  in  default  of  appearance. 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
To  V.  W,,  bailiff  of  the  said  Court,  and  to  all  con- 
stables and  peace  officers  of  the  County  of  , 

and  to  the  gaoler  of  the  common  gaol  of  the  said 
County  of . 

See  section  182,       Whereas  at  the  sittings   of  this  Court  {or  of  the 

etscq.,  Rules  101, Division  Court  for,  &c.),  holden  at ,  on  the 

102,103.  day  of ,  A.D.   18—,  the  plaintiff,  by  the 

judgment  of  the  said  Court,  in  a  certain  suit  wherein 
the  Court  had  jurisdiction,  recovered  against  the 
defendant  the  sum  of  $ ,  for  his  debt  {or  dam- 
ages) and  costs  of  suit,  which  were  ordered  to  be  paid 
at  a  day  now  past  :  And  whereas  the  defendant  not 
having  made  such  payment,  ujDon  application  of  the 
plaintiff,  a  summons  was  duly  issued  from  and  out  of 
this  Court,  against  the  defendant,  by  which  summons 
the  defendant  was  required  to  appear  at  the  sittings  of 

this  Court,  holden  at ,  on,  &c.,  to  answer  such 

questions  as  might  be  put  to  him,  touching  {set  out  as 
in  the  summons)  -/^  And  whereas  it  was  duly  proved,  on 
oath,  at  the  said  last  mentioned  sittings  of  this  Court, 
that  the  defendant  was  personally  served  with  the  said 
summons  :  And. whereas  the  defendant  did  not  attend, 
as  required  by  such  summons,  nor  allege  any  sufficient 
cause  for  not  so  attending  :  And  whereas  it  appeared 
to  the  satisfaction  of  the  Judge  that  such  non-attend- 
ance was  wilful  {or,  "  whereas  the  defendant  has  failed 
to  attend  after  being  twice  so  summoned  "). 

And  thereupon  it  was  ordered  by  the  Judge  of  thi 
Court  that    the  defendant   should  be   committed,  fo 

the  term   of days,  to  the  common  gaol  of  the 

said  county,  according  to  the  form  of  the  statute  in 
that  behalf,  or  until  he  should  be  discharged  by  due 
course  of  law. 

These  are  therefore  to  require  you,  the  said  bailiff? 
and  others,  to  take  the  defendant,  and  to  deliver  him 
to  the  gaoler  of  the  common  gaol  of  the  said  county  : 
and  you,  the  said  gaoler,  are  hereby  required  to  re- 
ceive the  defendant,  and  him  safely  to  keep  in  the  said 

common  gaol  for  the  term  of  days  from  the 

arrest  under  this  warrant,  or  until  he  shall  be  sooner 
discharged  by  due  course  of  law,  according  to  the  pro- 


Form  9n.l  FORMS.  381 

visions  of  the  Act  of  Parliament  in  that  behalf  ;  for 
which  this  shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  the  Court  this  day  of 

,  A.D.  18-.  X.  Y.,  Clerk. 

Debt  and  costs  up  to  the  time  of  the  delivery  of  this 
warrant  for  execution  $ . 


94.    Warrant  of  commitment  after  examination. 
In  the Division  Court  in  the  County  of 


{As  in   last  form,  dowii   to  the  asterisk;*  conclude  a^ s^esec.  is?,  et 
follows):  %Vmm'* 

And  whereas  the  defendant  having  duly  appeared  at  '  "  ' 
the  said  Court,  pursuant  to  the  said  summons,  was 
examined  touching  the  said  matters  :  And  whereas  it 
appeared,  on  such  examination,  that  \liere  insert  the  par- 
ticular ground  of  commitment  in  the  language  used  in  the 
statute,  e.  g.,  *'  C.  D.,  the  defendant,  incurred  the  debt 
{or  liability),  the  subject  of  this  action,  under  false  pre- 
tences "  {or  "  by  means  of  fraud  or  breach  of  trust  ")]. 
And  thereupon  it  was  ordered  by  the  said  Judge  that 
the  defendant  should  be  committed  for  the  term  of 

days  to  the  common  gaol  of  the  said  county, 

according  to  the  form  of  the  statute  in  that  behalf,  or 
until  he  should  be  discharged  by  due  course  of  law. 

These  are  therefore  to  require  you,  the  said  bailiff  and 
others,  to  take  the  said  defendant,  and  to  deliver  him 
to  the  gaoler  of  the  common  gaol  of  the  said  county  ; 
and  you  the  said  gaoler  are  hereby  required  to  receive 
the  defendant,  and  him  safely  keep  in  the  said  common 

gaol,  for  the  term  of days  from  the  arrest  under 

this  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law,  according  to  the  provisions  of  the 
Act  of  Parliament  in  that  behalf  ;  for  which  this  shall 
be  your  sufficient  warrant. 

Given  under  the  seal  of  the  Court,  this day  of 

,  18—.  X.  y.,  Clerk. 

Debt  and  costs  up  to  the  time  of  the  delivery  of  this 
warrant  of  execution  $ . 


95.  Warrant  to  levy  fine  upon  witness. 

In  the Division  Court  in  the  County  of . 

[Seal.] 
Between  A.  B. ,  plaintiff,  and  C.  D. ,  d^endant. 

Whereas  at  the  sittings  of  this  Court,  holden  on  See.  97 
,  at  ,  it  was  adjudged  that  H.  II.   was 
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duly  summoned  to  appear  as  a  witness  in  this  action, 
at  a  sittings  of  this  Court  [and  also  to  produce  (o-s  the, 
case  may  be)],  that  payment  {or  a  tender  of  payment) 
See  notejst)  to  of  his  reasonable  expenses  was  made  to  him,  and  that 
L  ^^  ^^  ^^^  ^^^  appear  [or,  having  appeared,  did  wil- 
fully refuse  to  be  sworn  and  give  evidence  in  this 
action  {or  to  produce  such,  &c.)]  ;  {where  a  nrltness  in 
Court  refuses  to  give  evidence  instead  of  foregoing,  com- 
mence "  Whereas  H.  H.,  being  before  the  Court  at  a  sit- 
tings thereof,  and  called  upon  to  give  evidence  in  the 
above  cause,  did  wilfully  refuse  to  be  sworn  and  give 
evidence  ")  ;  and  thereupon  it  was  adjudged  that  the 
said  B.  H.  ehould  pay  a  fine  of  % for  such  neg- 
lect   {or  refusal)  in days  {or  forthwith)  :  And 

whereas  the  said  H.  H.  hath  not  made  such  payment, 
these  are  therefore  (as  before,  or  as  often  before)  to 
command  you  forthwith  to  make  and  levy  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  H.  H. 
(not  exempt  from  execution),  the  said  fine  and  costs 

amounting  together  to  the  sum  of  $ ,  and  your 

lawful  fees ;  so  that  you  may  have  the  same  within 
thirty  days  after  the  date  hereof,  and  pay  the  same 
over  to  the  clerk  of  the  Court. 

Given  under  the  seal  of  the  Court  this  day  of 

,  18-. 

By  order  of  the  Judge, 

X.  Y.,  Clerk. 
To  V.  W.,  bailiff  of  the  said  Court. 
'  Fine $ 

Costs 

Execution 

Levy  the  sum  of  ^ ,  and  your  own  lawful  fees. 


96.   Warrant  of  commitment  for  contemiyt  in  open  Court. 

In  the Division  Court  in  the  County  of 

To  V.  W.,  bailiff"  of  the  said  Court,  and  to  all  con- 
stables and  peace  officers  of  the  County  of , 

and  to  the  gaoler  of  the  common  gaol  of  the  said 

County  of . 

Sec.  217  andC.       Whereas   at   the   sittings  of  this  Court,  holden  on 

s.f.c^'cap.iy, ,  at  ,  it  was  adjudged  that  E.  F.  did 

sees,  m  and  m,  then  and  there  in  open  Court  wilfully  insult  me , 

1lo2,  mf^  '  Judge  {or  Deputy  or  Acting  Judge)  of  the  said  Court 
[or  did,  in  view  of  the  Court,  wilfully  insult  - — - — , 
clerk  {or  bailiff )  of  the  said  Court,  during  his  attend- 
ance at  such  Court  {or  did  unlawfully  interrupt  the 
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proceedings  of  the  said  Court)]  ;  And  it  was  ordered ,  See.  si7.  Rules 
that   the  said   E.  F.   should  forthwith  pay  a  fine  of  loi,  los,  lo^. 

^ ,  for  such  oflence,  and  in  default  of  payment,  be 

committed  to  the  common  gaol  of  the  County  of 

for days  ;  And  whereas  the  said  E.  F.  did  not 

pay  the  said  tine,  in  obedience  to  the  said  order  :  These 
are  therefore  to  require  you,  the  said  bailiff  and  others, 
to  take  the  said  E.  F.,  if  he  shall  be  found  within  the 

said  County  of  ,  and   deliver  him  to  the   said 

gaoler  of  the  common  gaol  of  the  said  County  of ; 

and  you  the  said  gaoler  are  hereby  required  to  receive 
the  said  E.  F.,  and  him  safely  keep  in  the  common 

gaol  aforesaid,  for  the  term  of  days  from  the 

arrest  under  this  warrant,  unless  the  said  fine  and  costs, 

the  costs  amounting  to  $ ,  and  also  the  expenses 

attending  the  commitment,  amounting  together  to  the 

sum  of  ^ ,  be  sooner  paid. 

Given  under  my  hand  and  seal  this  of , 

18—. 

[Seal.]  ,  Judge. 

Sealed  with  the  seal  of  the  Court. 

[Seal.]  X.  Y.,  Clerk. 


97.  Certificate  for  discha/rge  of  a  party  from  custody. 

In  the Division  Court  in  the  County  of  . 

No. ,  A.D.  18—. 

[Seal]. 

Between  A.B.,  plaintiff,  and  C.  D.^  defendant. 

I ,  X.  Y. ,  certify  that  the  defendant,  now  in  your  g^^  igQ^ 
custody  under  warrant  of  commitment  in  this  cause, 
has,  since  the  issuing  of  the  said  warrant,  satisfied  the 
moneys  for  the  non-payment  whereof  he  was  so  com- 
mitted, together  with  all  costs  and  charges  in  respect 
thereof  ;  and  the  said  defendant  may,  in  respect  of 
such  warrant,  be  forthwith  discharged  from  and  out  of 
your  custody. 

Given  under  the   seal  of  the   Court  this day 

of ,  18—. 

X.  Y.,  Clerk. 
To  the  gaoler  of  the  common  gaol  of  the  County  of 
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TRANSCRIPTS. 

98.   Transcript  to  another  Division  Court  of  judgment 
under  section  79. 

In  the Division  Court  in  the  County  of . 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Sees.  79  and  161,     On  the day  of ,  18 — ,  a  special  summons, 

ids^m!  ^  ^'      requiring  the  defendant  to  answer  the  plaintiff^s  claim 

for  a  debt  or  money  demand,  amounting  to  $ , 

was  issued  out  of  this  Court  in  this  cause,  with  the 
particulars  of  the  plaintiff's  claim  thereto  attached  ;  on 

the day  of  ,  18 — ,  the  defendant  was  duly 

served  with  a  copy  of  the  said  summons  and  particu- 
lars of  claim,  and  the  defendant  did  not  leave  with  the 
clerk  a  notice,  as  required  by  the  statute  in  that  behalf, 
that  he  disputed  the  plaintiff's  claim  or  any  part  there- 
of {or  as  the  case  may  be)  ;  the  said  summons  and  par- 
ticulars, with  an  affidavit  of  the  due  service  of  each, 
having  been  filed,  final  judgment  was  entered  on  the 

day  of ,  A.D.  18 — ,  by  the  clerk,  as  follows 

{here  copy  minute  of  judgment,  and  if  judgmt,nt  revived 
state  the  fact  as  m  Form  100).     An  execution  issued 

against  the  goods  of  the  defendant  on  the  day 

of ,  A.D.    18 — ,  and  was  returned  on  the 

day  of  .  18 — ,  nulla  bona  {or  as  the  case  may  be). 

Pursuant  to  the  provisions  of  the  Division  Courts 
Acts,  I,  X.  Y.,  clerk  of  the  said  Court,  do  certify  that 
the  above  transcript  is  correct,  and  duly  taken  from 
the  Procedure  Book  of  the  said  Court,  and  that  judg- 
ment in  the  above  cause  was  recovered  at  the  date 

above  stated,  viz.,  the day  of ,  18 —  ;  and 

further,  that  the  amount  unpaid  on  said  judgment  is 

% ,  as  stated  below. 

Given  under  the  seal  of  the  said  Court,  the day 

of ,  A.D.  18—. 

Amount  of  judgment... $ 

Debt 

Costs 

Total % 

Additional  costs 

Do.       interest....  X.  Y.,  Clerk. 

Total $ 

Paid 

Amount  due $ 

To  R.  S.,  clerk  of Division  Court,  County  of . 
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99.  Transcript  to  County  Court  of  judgtuent  under 
i^ertion  79. 


In  the 


Division  (.'ourt  in  the  County  of 


[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

The  following  proceedings  were  had  :  On  the Sees.  79, 165. 

day  of ,  18 — ,  a  special  summons  requiring  the 

defendant  to  answer  the  plaintiff's  claim  for  a  debt  or 

money  demand,  amounting  to  ^ ,  was  issued  out 

of  this  Court  in  this  cause,  according  to  the  statute 
in  that  behalf,  with  the  particulars  of  the  plaintiff's 

claim  thereto  attached.    On  the day  of  , 

18 — ,  the  defendant  was  personally  served  with  a  copy 
of  the  said  summons  and  particulars  of  claim,  and  the 
defendant  did  not  leave  with  the  clerk  a  notice,  as 
required  by  the  statute  in  that  behalf,  that  he  dis- 
puted the  plaintiff's  claim  or  any  part  thereof  {or  as 
th^  aise  may  he)  ;  the  said  summons  and  particulars, 
with  an  affidavit   of  the  due  service  of  each,  having 

been  filed,  final  judgment  was  entered  on  the day 

of ,  18 — ,  by  the  clerk,  as  follows  :  Qiere  copy 

minute  of  judgment,  and  if  judgment  revived,  state  the  fact 

as  in  Form  100).     On  the day  of  ,  18 — ,  a 

writ  of  execution  on  the  said  judgment  was  duly  issued 
{conclude  cls  in  last  form,  omitting  the  address  to  the  clerk). 

[N.B. — The  above  form  may  be  adapted,  with  the  necessary  altera- 
tion, for  a  transcript  to  the  County  Court  of  a  judgrment  upon  ordinary 
summons],  (e) 


{e)  For  the  convenience  of  clerks, 
the  following  form  has  been  pre- 
jiared  to  meet  the  case  spoken  of  : 

[Seal.  ]  {Style  of  Court  and  cause). 
The  following    proceedings    were 

had  :    On  the  day  of , 

a  summons,  requiring  the  defend- 
ant to  answer  the  plaintiff 's  claim, 
for  a  debt  {or  for  damages)  amount- 
ing to  $ ,  was  issued  out  of 

this  Court  in  thiis  cause,  according 
to  the  statute  in  that  behalf :  on 

the day  of ,  the  said 

defendant  was  duly  served  with  a 
copy  of  the  said  summons,  and  of 
tlie  particulars  of  the  plaintiff's 
claim  :  at  the  sittings  of  the  said 

Court,  holden  on  the day  of 

,  at  •,  the  said  cause 

came  on  to  be  tried,  and  the  foUow- 
25 


ing  judgment  was  then' and  there 
rendered  by  the  Court  {here  copy 
the  minute  of  judgment  from  the 

Procedure  Book)  :  on  the day 

of ,  a  writ  of  execution  upon 

the  said  judgment  was  duly  issued 
out  of  the  said  Court  by  the  clerk 
thereof,  which  said  writ  of  execu- 
tion was  directed  to ,  a  bailiff 

of  the  said  Court,  and  commanded 

him  to  levy  the  sum  of  $ ,  of 

the  goods  and  chattels  of  the  said 

defendant :    on   the  day  of 

,  the  said  bailiff  returned 

the  said  writ  of  execution,  with  a 
retiu-n  thereto,  in  the  following 
words  :  {cojry  bailijf's  return  of 
nulla  bona  as  to  the  ivhole  or  part j 
and  conclude  as  in  Form  98,  omit- 
ting the  address  to  the  clerk). 
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Sec.  161,  and 
Rules  57, 120, 
160. 


100.   Transcript  of  judgment  on  ordinary  summons  from 

one  Division  Court  to  another. 

In  the Division  Court  in  the  County  of . 


Transcript  of  the  entry  of  a  judgment  recovered 

on  the  day  of ,  A.D.  18 — ,  in  said  Court, 

holden  in  and  for  said  division  in  a  suit  numbered 

,  A.D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiflF,  and  C.  D.,  defendant. 


Amount  of  judgment. 
Debt,  ^ 
Costs, 


Judgment  for  plaintiff  for 

debt,   and   ^ 

execution  issued 
-  day  of 


costs  of  suit 
on  the 

returned  on 

Additional  the day  of ,  A.  D. 

costs,  18 — ,  {here  state  the  return). 

{If  the  judgment  was  revived, 

Total  $  add  the  following  words,  "  and 

Amount  on  the day  of 

paid,  A.D.  18 — ,  the  said  judgment 

18- — ,  was  duly  revived"). 

18 — ,  Pursuant  to  the  provisions 

Total  paid,  of  the  Division  Courts  Act, 

1^   X.    Y. ,   clerk  of  the  said 

Amt.  due,  $  Division    Court,    do    certify 

that  the  above  transcript  is  correct,  and  duly  taken 
from  the  Procedure  Book  of  the  said  Court,  and  that 
judgment  in  the  above  cause  was  recovered  at  the  date 

above  stated,  viz., the  — —  day  of  — A.D. 

18 — ,   and  further,   that  the  amount  unpaid  on  said 

judgment  is  $ ,  as  stated  in  the  margin  hereof. 

Given  under  the  seal  of  the  said  Court  this  

day  of ,  A.D.  18—. 


Sees.  109,  110, 
Rules  88  and 
l/tSe. 


To 


of 


-,  clerk  of  the  Division  Court  in  the  County 


In  the 


NOTICES. 
101.  Of  trial  hy  jury  and  new  trial. 
Division  Court  in  the  County  of- 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  this  cause  will  be  tried  by  a  jury, 
the  plaintiff  {or  defendant)  having  demanded  a  jury 
therein,  or  take  notice  that  the  Judge  has  ordered  a 
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new  trial  upon  payment  of  costs  {or  with  costs  to  abide 
the  event,  or  as  the  case  may  be)  and  has  ordered  the 
next  trial  to  be  had  before  a  jury  {or  as  the  case  may  be). 

Dated  this day  of ,  A.  D.  18—. 

To  the  above-named  plaintiff  (or  defendant). 

X.  Y.,  Clerk. 


102.  Cleric's  notices  to  the  plaintiff.  (/) 

In  the Division  Court  in  the  County  of . 

No.  A.  D.  18—. 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Ist.  Take  notice  that  the  defendant  *  has  given  a  sec.  us  and 
confession  for  the  full  amount  of  your  claim.  Jiule  88. 

Or  2iid.  ^Disputes  your  claim,  or  does  not  dispute  ^„^g  g^ 
your  claim. 

Or  3rd.  "^Disputes  the  following  items  of  your  claim,  Rule  88. 
viz.  :  {here  specify  the  items  set  forth  in  the  defendant's 
notice  to  the  clerk),  and  admits  the  residue,  and  you  are 
required  forthwith  to  say  in  writing  if  you  are  willing 
to  take  judgment  for  the  part  admitted. 

Or  Jfth.  *\Vill  on  the  trial  claim  a  set-off  against  your  .5^^.  y^  ^,j;^  gg 
demand,  and  the  particulars  thereof  are  hereunto  an- 
nexed. 

Or  5th.  *Will  on  the  trial  insist  that  your  claim  is  sec.  93,  Rule  88. 
barred  by  the  Statute  of  Limitations  {or  other  statutory 
defence  not  herein  specified). 

Or  6th.  *  Will  on  the  trial  insist  that  he  is  discharged  Sec  93,  Rule  88. 
from  payment  of  your  claim  by  the  provisions  of  the 
Insolvent  Act. 

Or  7th.  *Will  admit  on  the  trial  the  1st,  9th,  11th  Rules  ids  and 88. 
(or  other)  items  of  your  particulars  of  account  to  be 
correct. 

Or  8th.  ^Will  admit  on  the  trial  the  signing  {or  en-  Rtden island 88. 
dorsement)  of  the  promissory  note  {or  bill  of  exchange) 
sued  upon  (or  as  the  case  may  he),  and  denies  the  residue 
of  your  claim. 

Or  9th.  *Has  paid  into  Court  the  sum  of  ^ ,  Sees.  S9,  90,  f53, 

together  with  8 for  costs  of  suit  incurred  up  to  ^'"''^  -'^"'^  *'  • 

the  day  of  such  payment,  in  full  satisfaction  of  your 
claim,  which  will  be  paid  to  you  upon  demand  at  my 
office  ;  and  all  proceedings  in  the  action  will  be  stayed 
unless  within  three  days  after  you  receive  this  notice 
you  signify  to  me  your  intention  to  proceed  for  the 

if)  Sec  some  additional  forms  of  a  similar  nature  under  Form  103. 


388  FORMS.  [Form  103 . 

remainder  of  your  demand  ;  and  in  case  you  either 
accept  or  refuse  the  same  in  full,  you  must  give  a  writ- 
ten notice  to  that  effect  to  me  within  the  said  three 
days,  otherwise  you  will  be  liable  to  pay  to  the  defend- 
RuleS?'  ^^^'  ^^*  such  subsequent  costs  as  he  may  incur  in  this  action. 
Or  10th.  *Has  pleaded  that  he  duly  tendered  to  and 
offered  to  pay  you,  before  this  action  was  brought,  the 

sum  of  $ in  full  satisfaction  of  your  claim,  and 

has  filed  a  plea  of  such  tender  in  my  office,  and  paid 
that  sum  into  Court,  pursuant  to  the  87th  section  of 
the  Division  Courts  Act,  and  that  sum  will  be  paid  to 
you,  less  one  dollar,  in  case  you  do  not  wish  to  further 
prosecute  your  suit,  and  all  proceedings  in  the  action 
will  be  stayed  unless  you  signify  to  me  within  three 
days  from  the  time  you  receive  this  notice,  your  inten- 
tion to  proceed  for  your  demand,  notwithstanding  such 
plea. 

Or  11th.  'Will  on  the  trial  insist  that  you  are  not  a 
duly  certificated  attorney  or  solicitor. 
and  Rev.  Stat.,'      Or  12th.  *Will  insist  upon  the  defence  at  the  trial 
cap,  luo.  that  the  note  (or  bill)  you  have  sued  upon,  and  which 

Sec  93  Rule  88.  ^ orms  (part  of)  the  particulars  of  your  claim,  was  not 
See  Stamp  Act}  duly  stamped  (or  that  the  stamp  was  not  duly  cancelled) 
of  1879.  according  to  law. 

Or  13th.  ■'^Will  insist  as  a  defence  upon  the  trial  that 

you  have  not  given  the  proper  notice  of  action  before 

Rev.  Stat.,  cap.  ®^^*  *^  which  the  defendant  is  entitled  as  a  justice  of 

7S.'       ''       '  the  peace  (or  peace  officer)  under  the  Revised  Statutes 

_  of  Ontario,  chapter  73,  or  as  a  bailiff  of  the  Division 

Court  under  the  same  Act,  and  the  231st  section  of  the 

Division  Courts  Act. 

Or  14th.  "^Defends  this  action  under  the  protecting 
clauses  of  the  Division  Courts  Act,  viz.  :  sections  226, 
227,  228,  229,  230,  231. 

Dated  the day  of ,  A.D.  18—. 

X.  Y.,  ClerJf. 
To ,  the  above-named  plaintiff. 

103.  Defendant's  notices  to  the plaintif  or  clerk,  (g) 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

Between  A.  B.,  Plaintiff,  and  C.  D.,  Defendant. 

Rules  88  1S2.         Take  notice,  that  I  will  admit,  on  the  trial,  the  first, 
second,  and  third  items  of  the  plaintiff's  particulars  to 

{g)  Further  appropriate  forms  can  notices  of  defence  on  the  ground  of 

be  gathered  from  Form  102.     See  want  of  jurisdiction,  which  will  be 

also   the  note  at  the  end  of  this  found  under  Form  P. 
fonn.   The  editor  has  framed  some 
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be  correct  [or  the  signing  and  endorsement  of  the  pro- 
missory note  sued  upon  (or  as  the  case  tnay  be)]  or 

Take  notice,  that  I  dispute  the  claim  of  the  plaintiff  ^**^  ^*'  ^^*• 
iu  full  (or  here  specify  all  or  any  of  the  grounds  of  defence 
.^et  forth  in  the  form  for  clerk's  notices). 

Dated  the day  of ,  A.D.  18—. 

C.  D.,  defendant. 
To  the  plaintiff ,  {or  to  the  clerk  of  said  Court). 

[The  editor  thinks  it  well  to  suggest  the  following 
forms  of  notices  as  of  probable  practical  use  to  parties 
during  the  course  of  a  cause  ;  and  although  they  do 
not  all  come  within  the  teim  statutory  defences,  they 
will,  if  given,  facilitate  proceedings  and  save  costs  in 
many  instances]  :  » 

{Style  of  Court  and  cause.) 

Take  notice,  that   I  intend  at  the  hearing  of  thi    set-off.    Sec.  02, 
cause  to  claim  a  set-off  against  the  plaintiff's  demand?  Rule  i-2S. 
the  particulars  of  which  set-off  are  annexed   hereto- 
(The  forms  of  particulars  given  in  Forms  11  and  16 
and  notes  may  be  easily  adjusted  to  a  claim  of  set-off. 
By  section  93  no  evidence  of  set-off  can  be  given  ex- 
cept such  as  is  contained  in  the  particulars).     Or,  that  ^  , 
I  intend  at  the  hearing  of  this  cause  to  give  in  evi-  sec%2^.'^^^   '" 
dence  and  rely  upon  the  following  ground  of  defence 
(here  give  any  of  the  grounds  of  defence  in  Form  102  and 
Form  F)  ;  or,  that  I  was  an  infant  within  the  age  of 
twenty-one  years  when  the  supposed  claim  arose  {or  infant. 
the  supposed  contract  or  agreement  was  made),  and 

that  I  was  bom  as  I  believe  on  the day  of , 

18 — ,  at  ,  in  the  County  of ;  or  {hy  a 

plaintiff  who   wishes   to   discontinue)    I  withdraw  this 

action,  as  I  do  not  intend  to  proceed  with  the  same,  Discontinuance. 

and  I  am  prepared  to  pay  the  defendant's  taxable  costs 

(if  any)  on  your  notifying  the  defendant  and  taxing    ^^^  ^' 

them. 

Dated  the day  of 18—. 

To  the (plaintiff  or  defendant.) 

(plaintiff  or  defendant.) 


104.  Confession  of  debt  after  suit  commenced. 
In  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  acknowledge  that  I  am  indebted  to  the  plaintiff  in  sec.  u*  and 
the  sum  of  $- ,  and  consent  that  judgment  for  Rriu  isi. 
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that  amount  and  costs  may  be  entered  against  me  in 
this  cause,  according  to  the  practice  of  the  Court. 

Sec.  152,  and  -r^   .     -,  ,x^  i  r  ,  o  C.  J). 

Rule  131.  Dated  the day  of ,  18—. 

Witness ,  clerk  (or  bailifi" ). 

105.  Botid  on  supersedeas  to  warrant  of  attachment. 
In  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Sec.  200.  Know  all  men  by  these  presents,  that  we,  C.  D.  of 

{insert  place  of  residence  and  addition),  the  above  de- 
fendant, E.  F.  of,  &c.,  and  G.  H.  of,  &c.,  are,  and  each 
of  us  is,  jointly  and  severally  held  and  firmly  bound 
to  A.  B.,  of,  &c.,  the  above  plaintiff,  in  the  sum  of 

$ ,  to  be  paid  to  the  said  plaintiff,  his  certain 

attorney,  executors,  administrators  and  assigns,  for 
which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  and 
each  and  every  of  us  binds  himself,  his  heirs,  executors 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  respective  seals,  and  dated  the 

day  of ,  18—. 

Whereas  the  above-named  plaintiff  hath  sued  out  of 
the  said  Court  {or  from  a  justice  of  the  peace)  a  war- 
rant of  attachment  against  the  goods  and  chattels  of 

the  defendant,  for  the  sum  of  %— and  under  and 

by  virtue  of  the  said  attachment,  certain  goods  and 
chattels  of  the  defendant,  to  wit  :  {specify  property 
seized)  have  been  seized  and  attached  ;  and  the  defend- 
ant desires  that  the  said  warrant  be  superseded,  and 
the  property  so  attached  restored  to  him  under  the 
provisions  of  the  200th  section  of  the  Division  Courts 
Act. 

Now  the  condition  of  this  obligation  is  such,  that  if 
the  said  defendant,  his  heirs,  executors  or  administra- 
tors, do  and  shall,  in  the  event  of  the  claim  in  the  said 
cause  being  proved,  and  judgment  being  recovered 
thereon  as  in  other  cases,  where  proceedings  have  been 
commenced  against  the  person,  pay  the  same,  or  pay 
the  value  of  the  said  property  so  taken  and  seized  as 
aforesaid,  to  the  plaintiff,  his  executors  or  administra- 
tors, or  produce  such  property,  whenever  thereto 
required,  to  satisfy  such  judgment  :  then  this  obliga- 
tion to  be  void  ;  else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered     f  ^  jj''     t-^^) 

in  presence  of         |  ^y^     ^^^^l^ 

Form  109,  {Add  affidavit  of  caption). 
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AFFIDAVITS  AND  OATHS. 

106.  Affidavit  of  service  of  ordinarif  summons. 
In  the Division  Court  in  the  County  of . 


Between   A.  B.,    plaintiff,   and  C.    D.,  and  E.  F., 
defendants. 

I,  V.  W.,  bailifl  of  the  Division  Court  in  thesec*.  68 to  76, 

County  of (or  *'  of  the  said  Court  "),  make  oath  i06,  luo. 

and  say,  that  I  did  on  the  day  of ,  A.D.  ^"^«^'~'^^'^^^- 

18  — ,  duly  serve  each  of  the  above  defendants  {or  if 
hut  one  served  state  *' C.  D.,  one  of  the  defendants,") 
with  a  true  copy  of  the  annexed  summons  and  state- 
ment of  claim,  by  delivering  the  same  personally  to 
each  of  the  said  defendants  (or  if  but  one  served^  "to 
C.  D.,  one  of  the  said  defendants  ")  {or  if  the  service  was 
not  personal,  state  hoio  and  on  whom  served ;  see  Division  g^^  ^g^ 
Courts  Act  J  sec.  72),  and  that  I  necessarily  travelled 
miles  to  make  such  service. 

Sworn,  &c.  V.  W.,  BaUiff. 

(Or  this  form  may  be  used  when  the  affidavit  is  endorsed 
on  the  summons). 

I  swear  that  this  summons  and  claim  therewith  were 

served  by  me  on  the day  of ,  by  delivering 

a  true  copy  of  both,  personally,  to  the  defendant  {or 
to  the  wife  or  servant  of  the  defendant,  or  to  a  grown 
up  person  being  an  inmate  of,  and  at  the  defendant's 

dwelling),  and  that  I  necessarily  travelled miles 

to  do  so. 

Sworn,  &c.  V.  W.,  Bailiff. 


107.  Affidavit  of  service  of  special  summons. 
In  the Division  Court  in  the  County  of- 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I,  V.  W. ,  bailiff  of  the Division  Court  in  the  5^^^^  70  gt^  ,g«,^ 

said  County  of {or  of  the  Court),  make  oath  and  79, 105,  iiio. 

say,  that  I  did,  on  the day  of ,  18—,  duly  ^^'^'^^'  ^^' 

serve  the  above-named  defendant  with  a  true  copy  of 
the  summons,  notices  and  warnings  therein,  and  the 
particulars  of  claim  therewith  in  this  cause,  by  deliver- 
ing the  same  personally  to  the  said  defendant  {or  if  the 
service  was  not  personal,  state  how  and  on  whom  served  ; 
see  Division  Courts  Act,  sec.  72),  and  that  I  necessarily  5«c.  79. 
travelled miles  to  make  such  service. 

Sworn  before  me  at ,  this day  of , 

18— 


Clerk.  V.  W.,  Bailiff. 
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(Or,  this  form  may  be  used  when  the  affidavit  is  endorsed 
on  the  summons). 

I  swear  that  this  summons  and  the  notices  and 
warnings  therein,  and  the  particulars  of  claim  there- 
with, were   duly  served  by  me  on  the  day  of 

,  A.  D.  18 — ,  by  delivering  a  true  copy  of  each 

to  the  defendant  personally  (or  if  the  service  was  not 
personal,  statehow  and  on  whom  served;  see  Division  Courts 

Sec.  7S.  ^^^^  ^gg    j2'^^  and  that  I  necessarily  travelled 

miles  to  effect  such  service. 

Sworn  before  me  at ,  this day  of , 

18—. 

.  Clerk.  V.  W.,  Bailiff. 


108.  Affidavit  of  execution  of  confession. 
In  the Division  Court  in  the  County  of- 


Sec^.  10.',,  152, 


Between  A.  B. ,  plaintiff,  and  C.  D. ,  defendant. 

I,  clerk  {or  bailiff')  of  the Division  Court  in  the 

u>3','liuie  W3.     County  of {or  of  the  said  Court),  make  oath  and 

say,  that  I  saw  the  above  {or  annexed  confession)  duly 
executed  by  the  defendant,  and  that  I  am  a  subscribing 
witness  thereto,  and  that  I  have  not  received,  and  am 
not  to  receive  anything  from  the  plaintiff  or  defendant, 
or  any  other  person,  except  my  lawful  fees,  for  taking 
such  confession,  and  that  I  have  no  interest  in  the 
demand  sought  to  be  recovered  in  this  action. 

X.  Y.  {or  V.  W.) 

Sworn  before  me,  &c. 


109.  Affidavit  of  execution  {caption). 
In  the Division  Court  in  the  County  of- 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Sec.  105,  Rule        ^j  0.  P.,  of  the,  &c.,  make  oath  and  say  that  on  the 

133,  Form  110.    day  of  ,  A.  D.   18 — ,  I  was  present  and 

saw  G.  H.  and  K.  L.  {as  the  ca^e  may  he)  duly  sign 
and  execute  the  annexed  award  {or  bond,  or  other 
instrument). 

That  the  names  G .  H.  and  K.  L.  at  the  foot  of  the 
said  award  {or  as  the  case  may  be)  are  of  the  proper 
handwriting  of  the  said  G.  H.  and  K.  L.,  and  that 
the  name  O.  P.,  subscribed  to  the  same  as  the  witness 
thereto,  is  my  proper  handwriting. 

Sworn,  &c.  0.  P. 
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110.  Fonns  of  oathj  dc. 

(a.)  To  a  witness  at  the  trial  who  swears  upon  the  Sec.  106,  Rules 
Bible:  "*'^**- 

'*  The  evidence  you  shall  give  to  the  Court  (and  jury 
sworn)  touching  the  matters  in  question  between  the 
parties,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.     So  help  yo^i  God.'' 

(b.)  To  a  witness  who  swears  with  uplifted  hand  : 

Add  to  the  foregoing  after  the  last  word  ^' truth,'' 
"and  this  you  do  swear  in  the  presence  of  the  ever- 
living  God,  and  as  you  shall  ans^^r  to  God  at  the 
great  judgment  day.     So  help  you  God." 

(c.)  To  a  Jew :  He  is  to  be  directed  to  cover  his  head, 
the  Pentateuch  is  to  be  opened  and  placed  before  him, 
then  proceed  as  in  the  first  form,  only  make  use  of  the 
name  ^'Jehovah  "  instead  of  "  God." 

(d.)  To  a  Quaker,  Menonist  or  Tunker,  or  other  per- 
son allowed  by  law  to  affirm  : 

The  witness  is  to  be  directed  to  repeat  his  name, 
after  the  clerk,  and  the  following:  "I,  K.  L.,  do 
solemnly,  sincerely  and  truly  declare  and  affirm  that  I 
am  one  of  the  Society  called  Quakers  "  (or  as  the  caM 
may  be),  after  which,  the  affirmant  repeating  his  name, 
"I,  K.  L.,  do  solemnly,  sincerely  and  truly  declare  and 
affirm  that  the  evidence  I  shall  give  to  this  Court 
touching  the  mattere  in  question,  &c."  (h) 

(e.)  To  an  interpreter  (where  witness  cannot  speak 
English,  or  is  deaf  and  dumb)  : 

"  You  shall  truly  interpret  between  the  Court  (the 
jury),  the  parties  in  this  cause,  and  the  witness  pro- 
duced.    So  help  you  God." 

(f.)  To  a  witness  sworn  on  Voire  Dire  :  (now  effete). 

(g.)  To  jury  called  by  parties  : 

"  You  and  each  of  you  shall  well  and  truly  try  the 
matters  in  difference  between  the  parties,  do  justice 

{h)  Since  the  foregoing  form  was  "I,  A.  B,,  do  solemnly,  sincerely 

framed,  the  legislature  (Rev.  Stat.,  and  truly  affirm  and  declare,  that 

cap.  62,  sec.  13)  extended  the  right  the  taking  of  an  oath  is,  according 

of  making  affirmations  instead  of  to  my  religious  belief,  unlawful  ; 

oaths  to  persons  other  than  mem-  and  I  do  aJso  solemnly,  sincerely 

bers  of  the  religious  bodies  named,  and  truly  affirm,  and  declare,  &c. " 

provided  the  unwillingness  to  be  {then  state  the  facts  of  th£  obligation 

sworn  proceeds  from  conscientious  under  ivhich  the  party,  or  witness, 

motives.      The   form    may    be    a  or  juror   (as  the  case  may  be)  is  to 

solemn  affirmation  or  declaration  be  bound). 
in  the  words  following,  viz. : — 
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Sec.  105,  Rules    between  them  according  to  the  best  of  your  skill  and 
133,  isu.  ability,  and  a  true  verdict  give  according  to  the  evi- 

dence.    So  help  you  God." 

(h.)  To  jury  called  by  the  Judge  : 
*'  You  and  each  of  you  shall  well  and  truly  try  the 
facta  controverted  in  this  cause  between  the  parties,  (i) 
and  a  true  verdict  give  according  to  the  evidence.      So 
help  you  God." 

(i.)  To  a  defendant  who  appears  upon  a  judgment 
summons  : 

' '  You  shall  truaanswers  make  to  all  such  questions 
as  shall  be  put  to  you  touching  the  subject  upon  which 
you  have  been  now  summoned  to  appear  for  examina- 
tion ;  and  what  you  shall  state  respecting  the  same 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.     So  help  you  God. " 

(j. )  To  the  officer  who  conducts  a  retiring  juror  out  of 
Court  : 

"  You  shall  retire  with  such  jurors  as  have  leave  of 
absence  from  this  Court ;  you  shall  not  speak  to  them 
yourself  in  relation  to  the  subject  of  this  trial,  nor 
suffer  any  person  to  speak  to  them,  and  you  shall  re- 
turn with  them  without  unnecessary  delay.  So  help 
you  God." 

(k.)  To  the  officer,  when  the  jury  retire  to  consider 
their  verdict  : 

* '  You  shall  keep  every  person  sworn  on  this  jury  in 
some  private  and  convenient  place  without  meat  or 
drink  ;  you  shall  not  suffer  any  person  to  speak  to  them, 
or  speak  to  them  yourself,  except  to  ask  them  whether 
they  have  agreed  on  their  verdict.    So  help  you  God." 

(1. )  To  a  deponent  or  affirmant  swearing  to  an  affi- 
davit or  affirmation  : 

"  You  do  swear  (or  affirm)  that  the  contents  of  this 
affidavit  {or  affirmation)  to  which  you  have  subscribed 
your  name  (or  made  your  mark)  are  just  and  true. 
So  help  you  God.  {Or  "  and  so  you  solemnly,  sin- 
cerely and  truly  declare  and  affirm  "). 

(m.)  Oath  to  be  administered  to  witness  by  arbitra- 
tor or  umpire  : 
•Sec.  151.  a  The  evidence  which  you  shall  give  before  me  as  arbi- 

trator (or  umpire)  touching  the  matters  in  difference 

(i)  It  may  be  that  a  jury  is  called  verted  facts.     If  so,  it  should  be 

to  pass  an  opinion  upon  some  one  or  stated  to  the  jury  what  fact  or  facts 

more  facts  in    controversy  in  the  they  are  to  try, 
cause,  and  not  upon  all  the  contro- 
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in  this  reference,  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.    So  help  you  God." 

(n.)  Jurat  to  affidavit  by  illiterate  opponent : 

Sworn  by  the  above-named  deponent,  A.  B  ,  at • 

in  the  County  of ,  on    ,  and  I  certify  that 

the  affidavit  was  first  read  in  my  presence  to  said  A.  B., 
who  seemed  perfectly  to  understand  the  same,  and 
wrote  his  signature  {or  made  his  mark)  thereto  in  my 
presence. 

X.  Y.,  Clerk,  &c.  (or  as  the  case  may  be). 

(p.)  Affirmation  by  Quakers,  &c.,  and  jurat  there- 
to :  (it) 

(Court  and  style  of  cause). 

I,  A.  B.,  of ,  &c.,  do  solemnly,  sincerely  and  Rev.  Stat.,  cap. 

truly  declare  and  affirm  that  I  am  one  of  the  Society ''-- ''«'^- ^^• 
called  Quakers  {or  Menonists,  Tunkers,  Unitas  Fratrum 
or   Moravians,    as    the   case   niay   he),    and    I    do  also 
solemnly,  sincerely  and  truly  declare   and    affirm  as 
follows,  that  is  to  say  {state  the  facts). 

A.  B. 

Solemnly  affirmed  at| ,  in  the  County  of , 

on ,  before  me. 

X.  Y.,  Clerk,  &c.,  {or  as  the  case  may  be). 

111.  Affidavit  of  justification. 

In  the Division  Court  in  the  County  of . 

Between ,  plaintiff,  and ,  defendant. 

We  (C.  D.  and  E.  F.,  of,  &c.),  the  sureties  in  the  g^^  jq^  „,j^ 
annexed  bond  named,  do  severally  make  oath  and  say,  Ruie^  iSs,  m. 
as  follows  : 

First,  I,  deponent  C.  D.,  for  myself,  make  oath  and 

say,  that  I  am  a holder,  residing  at ,  and 

that  I  am  worth  property  to  the  amount  of  $ over 

and  above  what  will  pay  my  just  debts. 

Secondly,  I,  deponent  E.  F. ,  for  myself,  make  oath 

and  say,  that  I  am  a holder,  residing  at , 

and  that  I  am  worth  property  to  the  amount  of  § 

over  and  above  what  will  pay  my  just  debts. 

C.  D. 
E.  F. 

The  above-named  C,  D.    and  E.   F.   were  severally 

sworn  before  me  at ,  in  the  County  of , 

the day  of ,  A.D.  18—. 

X.  Y.,  Clerk. 

(u)  As  to  other  persons  affirming  besides  those  named,  see  Form  HO, 
note  (h). 
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Sec.  lO'i, Rules 
ISS,  L%,  1U7, 
and  FoimJ. 


112.  Ajfidavit  of  dishursemertts  to  several  witnesses. 
In  the Division  Court  in  the  County  of 


Between  A.  B,,  plaintiflF,  and  C.  D.,  defendant. 

I,  A.  B.,  of  ,  the  above  plaintiff  (or  C.  D.,  the 

above  defendant,  or  E.  F. ,  agent  for  the  above  plaintiff 
or  defendant),  make  oath  and  say  : 

1st.  That  the  several  persons  whose  names  are  men- 
tioned in  the  first  column  of  the  schedule  at  the  foot 
hereof  were  necessary  and  material  witnesses  on  my 
behalf  (or  on  behalf  of  the  said  plaintiff  or  defendant), 

and  attended  at  the  sittings  of  this  Court  on  the 

day  of ,  as  witnesses  on  my  behalf  {or  on  behalf 

of  the  said  defendant  or  plaintiff),  and  that  they  did 
not  attend  as  witnesses  in  any  other  cause  {if  other- 
vAse,  state  the  facts). 

2nd.  That  the  said  witnesses  necessarily  travelled, 
in  going  to  the  said  Court,  the  number  of  miles  respec- 
tively mentioned  in  figures  in  the  second  column  of 
the  said  schedule,  opposite  to  the  names  of  each  of  the 
said  witnesses  respectively. 

3rd.  That  the  several  and  respective  sums  of  money 
mentioned  in  figures  in  the  third  column  of  the  said 
schedule  opposite  to  the  names  of  the  said  witnesses 
respectively,  have  been  paid  by  me  {or  by  the  plaintiff 
or  defendant)  to  the  said  witnesses  respectively  as  in 
the  said  schedule  set  forth,  for  their  attendance  and 
travel  as  witnesses  in  this  cause.  A.  B. 


Sworn  before  me  at 


-,  this day  of 


18—.  X.  Y.,  Clerk. 

Schedule  referred  to  in  the  foregoing  affidavit. 


Names  of  Witnesses. 


Sums  paid. 
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113.  Affidavit  for  revival  of  judgment. 
In  the Division  Court,  in  the  County  of  — 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant.  Rules  iss,  isu, 

I,  A.  B.,  of  the of ,  in  the  County  of  ^'•^'  ^*  ««9- 

yeoman  {if  the  affidavit  be  made  by  the  plaintiff's 

attorney  or  agent  make  the  necessary  alteration)^  make 
oath  and  say  as  follows  : 

1st.  On  the day  of  ,  A.  D.  18—,  I  re- 
covered a  judgment  of  this  Court  against  the  above- 
named  defendant  for  ^ debt,  and  $ ,  costs 

of  suit. 

2nd.  No  part  of  the  said  moneys  so  recovered  has 
been  paid  or  satisfied,  and  the  said  judgment  remains 

in  full  force  (or  "  the  sum  of  $ ,  part  only  of  the 

said  moneys,  has  been  paid,  and  the  judgment  remains 
in  full  force  as  to  the  residue  of  the  said  moneys  so 
recovered  thereby)." 

3rd.  I  (or  "  the  said  plaintiff ")  am  entitled  to  have 
execution  of  the  said  judgment,  and  to  issue  execution 
thereupon  (for  the  sum  of  $ ),  as  I  verily  believe. 

Sworn  before  me  at in  ) 

the  County  of this  f  *    p 

day  of  ,  A.D.  (  ^*  ^• 

18—.  > 
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114.  Bill  of  costs  upon  a  claim  for  say  $20.  ( j) 

Upon  Special  summons  to  judgment  entered. 

$    c. 
Sec  219  238       Clerk's  fees— Receiving  claim,  &c 0  15 

Rulel70,and  t        •  •   i  i\   rtn. 

Forms  127,128.                             Issumg  special  suminons 0  30 

Copies  of  process  and  claim 0  20 

Affidavit  of  service  and  oath 0  25 

Entering  bailiff's  return 0  10 

Notice  of  admission 0  10 

Entering  final  judgment 0  40 

Postages 0  20 

Bailiff's  fees — Service  of  summons 0  20 

Attending    to    make   return   and 

proving % 0  10 

6th  Oct.,  18—.     Taxed  costs  at |2  00 

X.  Y.,  Clerk. 

Upon  claim  for  say  $60,  defended,  tried  and  judgmnt 
entered. 

I     c. 

Clerk's  fees — Receiving  claim,  &c 0  15 

Issuing  special  summons,  &c 0  40 

Copy  of  process  and  claim 0  20 

Affidavit  of  service  and  oath 0  25 

Entering  bailiff's  return 0  10 

Summons   to   witness,    10  cts. ;  2 

copies, lOcts 0  20 

Entering  notice  of  defence 0  20 

Notice  to  plaintiff  and  postage 0  13 

Entering  judgment 0  40 

Bailiff's  fees — Service  of  summons,  30c. ;  2  miles 

22c 0  52 

Attending  to  return  and  proof. 0  10 

Service  summons  on  witnesses 0  20 

Mileage  (2  miles) 0  22 

Duties  at  trial 0  15 

|3  22 
Allowed  witnesses 2  00 

Oct.  18—.     Taxed  costs  at |5  22 

X.  Y.,  Clerk. 

(«')  See  an  explanation  of  this  89.  See  also  Form  H.  for  some 
form,  and  a  discussion  as  to  the  other  bills  of  costs,  and  directions 
taxation  of  costs,  in  note(i)  to  Rule        in  relation  thereto. 
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115.  Cleric's  return  of  emoluments,  (k) 

Return  of  X.  Y.,  clerk  of  the Division  Court  in  Sec.  us, Rules 8S, 

the  County  of  ,  of  all  fees  and   emoluments  IJJI,  and  Form 

from  first  day  of ,  to  the day  of  — 

18 — ,  both  days  inclusive,  made  in  pursuance    of 
the  Division  Courts  Act,  section  42  :  . 


127. 


ON  WHAT. 


Receiving  claim,  numbering  and  entering  in  Procedure 
Book 

Issuing  summons,  with    necessary  [  Not  exceeding  §20 

notices    thereon,   or  judgment-^  Exceeding i^^n 

summons (Exceeding ! 

Copy  of  process,  or  claim,  or  set-off,  or  other  paper  re- 
quired for  service  or  transmission  to  Judge,  each. . . 

Summons  to  witnesses,  with  any  number  of  names 
therein 

For  everj'  copy  to  serve 

Drawing  every  necessary  affidavit,  and  administering 
oath 

Entering  bailiff's  return  to  process,  or  Judge's  order. 

Entering  notice  of  set-off,  plea  of  payment  or  other  de- 
fence requiring  notice  to  the  plaintiff  or  notice  of 
admission  as  to  claim 

Taking  confession  of  judgment 

Every  notice  required  to  be  given  by  clerk  to  any  party 
to  a  cause  or  proceeding,  or  to  the  Judge  in  respect 
to  the  same  and  mailing 

Entering  every  judgment,  or  order  made  at  the  hearing 
or  final  order  made  by  the  Judge,  or  final  judgment 
entered  by  clerk 

Summons  for  each  juryman,  when  called  by  the  parties, 

Returning  J  udge's  jury 

Order  of  reference,  attaching  order,  or  other  order 
drawn  and  entered  by  clerk 

Transcript  of  judgment 

Every  writ  of  execution,  warrant  of  attachment  or  war- 
rant for  arrest  of  delinquent 

Every  bond  when  necessary,  including  affidavit  of  justi- 
fication  

Necessary  entries  made  in  the  DebtJAttachment  Book  in 
each  case  (in  all) 

Transmitting  papers  for  service  to  another  division  or  to 
Judge,  on  application  to  him,  including  the  neces 
sary  entries  but  not  including  postages 

Receiving  papers  from  another  division  for  service,  en 
tering  the  same,  handing  to  the  bailiff,  receiving  his 
return  and  transmitting  same 

Searches 


No. 


10 


10 


20 


I,  X.  Y.,  above  named,  make  oath  and  say  that  the 
foregoing  return  contains  a  full  and  correct  statement, 
in  every  particular,  to  the  best  of  my  knowledge  and 
belief,  of  the  fees  and  emoluments  of  my  office,  received 
or  receivable  on  business  done  during  the  period  above 
mentioned.  X.  Y.,  Clerk. 

Sworn  before  me  at ,  in  the  County  of > 

this day  of ,  18 — . 

{k)  The  amounts  and  rates  have  been  made  to  suit  the  tariff  in  Form  127. 
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116.   List  of  unclaimed  moneys  verified. 

Sec.  /tS,  Rule  8U.  List  of  unclaimed  moneys  paid  into  Court,  or  to  me 
as  clerk  thereof,  which  remain  unclaimed  for  six  years, 
ending  on  the  31st  day  of  December  last  past. 


See  page  2!,1. 


For  whom  or  on 

whose  account 

money  paid. 


When 
paid. 


Style  and  No.  of  Suit. 


Amount. 
%         cts. 


I,  X.  Y.,  clerk  of  the  Division  Court  in  the 

County  of ,  make  oath  and  say  that  "^  the  fore- 
going return  is  full  and  correct  in  every  particular* 
\or  if  no  moneys  7-emain  unclaimed^  instead  of  the  matter 
betioeen  the  asterisks,  say,  "no  such  moneys  paid  into 
Court,  or  to  me  as  clerk  thereof,  remain  unclaimed  for 
six  years  next  before  31st  day  of  December  last  past "). 

Sworn,  etc.,  X.  Y.,  Clerk. 


BAILIFF'S  FORMS. 
117.  Replevin  hand. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of, 
&c.,  W.  B.,  of,  &c.,  and  J.  S.,  of,  &c.,  are  jointly  and 

severally  held  and  bound  to  V.  W.,  bailiff  of  the  

Division  Court,  in  the  County  of ,  in  the  sum 

of  % ,  to  be  paid  to  the  said  bailiff,  or  his  certain 

attorney,  executors,  administrators  or  assigns,  for 
which  payment  to  be  well  and  truly  made  we  bind  our- 
selves, and  each  and  every  of  us  in  the  whole  our  and 
each,  and  every  of  our  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents,  sealed  with  our  seals 
and  dated  this day  of ,  A.  D.,  18 — . 

The  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  A.  B.  do  prosecute  his  suit  with  effect 
and  without  delay  against  C.  D.  for  the  taking  and 
unjustly  detaining  {or  unjustly  detaining,  as  the  case 
may  he)  of  his  cattle,  goods  and  chattels,  to  wit  :  {here 
set  forth  the  property  distraitied,  taken  or  detained),  and 
do  make  a  return  of  the  said  property,  if  a  return 
thereof  shall  be  adjudged,  and  also  do  pay  such  dam- 
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ages  as  the  said  C-  D.  shall  sustain  by  the  issuing  of 
the  writ  of  replevin,  if  the  said  A.  B,  fails  to  recover 
judgment  in  the  suit  ;  and  further,  do  observe,  keep 
and  perform,  all  orders  made  by  the  Court  in  the  suit  ; 
then  this  obligation  shall  be  void,  or  else  remain  in 
full  force  and  eflfect. 

Signed,  sealed  and  delivered   r  WO     f'^'i 

in  presence  of  |  jg    '    ^^'^ 


118.  Form  of  assignment  to  be  endorsed,  if  required. 

Know  aU  men  by  these  presents,  that  I,  V.  W.,  Set  paje  £U. 

bailiflf  of  the Division  Court  for  the  County  of 

,  have,  at  the  request  of  the  within  named  C.  D. 

{the  defendant),  assigned  over  this  replevin  bond  unto 
the  said  C.  D.,  pursuant  to  the  statute  in  such  case 
made  and  provided. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  of  office  this  day  of ,  18 — . 

Signed,  sealed  and  delivered   ( 

in  presence  of  j  ^,  ^   ^^^^^  j 


119.  Bailiff's  return  to  ivrit  of  replevin. 
In  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

In  pursuance  of  section  17  of  the  Replevin  Act,  I  See  pagt  ihi*. 
have  taken  from  said  plaintiff  a  bond,  conditioned  as 
by  said  Acts  required,  made  by  him  and  two  sureties, 

namely ,  of  the of ,  in  the  County 

of ,  yeoman  {or  as  the  case  may  be),  or,  of  the 

same  place  {or  as  the  case  may  be),  which  bond  bears 

date  the  day  of ,  18 — ,  and  is  witnessed 

by 

And  by  virtue  of  the  annexed  wnt  to  me  directed, 
I  have  seized  and  delivered  to  the  plaintiff  the  goods 
mentioned  in  said  writ,  that  is  to  say  {describing  the 
goods  by  number,  quan.  ly  and  quality,  or  if  only  a  part 
have  been  replevied,  say,  a  portion  of  goods  in  writ  men- 
tioned, that  is  to  say  {describing  them),  and  I  cannot 
make  replevin  of  the  residue  of  such  goods,  namely 
{shortly  describing  them),  as  by  said  writ  commanded, 
by  reason  of  the  same  having  been  eloigned  out  of 
this  county  by  the  defendant  {or  as  the  case  may  be). 
26 


»ec.  17. 
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120.  Inventory  of  goods  seized  or  replevied. 

Sees.  17U,  192,         An  inventory  of  property  and  effects  by  me  this  day 

^^f  vj^'  ^''^'    seized  {or  replevied)  in  the  Township  of   ,  by 

virtue  of  a  writ  of  {as  the  case  may  he),  issued  by  A.  B., 

clerk   of  the  Division  Court  of   the  County  of 

{or  as  the  case  may  he),  on  behalf  of  E.  F,  against 

C.  D. ;  that  is  to  say,  one  lumber  waggon,  &c.  {stating 
all  the  articles  seized). 

Dated  the day  of ,  A.D.  18—. 

V.  W.,  Bailiff,  Ac. 


5«c  m. 


121.  Appraiser's  oath  in  attachment  cases. 

You,  and  each  of  you,  shall  well  and  truly  appraise 
the  property  and  effects  mentioned  in  this  inventory 
(holding  it  in  his  hand)  according  to  the  best  of  your 
judgment.     So  help  you  God. 


122.  Appraisement  to  he  endorsed  on  inventory. 

Sec.  199.  We,  B.  B.  and  B.  D.,  being  duly  sworn  by  the  bailiff, 

V.  W. ,  to  appraise  the  property  and  effects  mentioned 
in  the  within  inventory,  to  the  best  of  our  judgment, 
and  having  examined  the  same,  do  appraise  the  same 

at  the  sum  of  % . 

Witness  our  hands  this  day  of ,  A.D. 


18- 


B.  B. 
B.  D. 


123.  Notice  of  sale. 


Sect.  17k 1 175 y        By  virtue  of  an  execution  issued  out  of  the 

and   76.  Division  Court  for  the  County  of ,  and  to  me 

directed,  against  the  goods  and  chattels  of ,  at 

the  suit  of ,  I  have  seized  and  taken  in  execu- 
tion one  bay  horse,  &c. 

All  which  property  will  be  sold  by  public  auction,  at 

,  on ,  the day  of ,  18 — ,  at  the 

hour  of o'clock  in  the noon. 

V.  W.,  Bailiff. 
Dated  the day  of ,  18 — . 
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124.  Returns  to  executions,  dee. 

(a.)  Nulla  bona. — The  within  defendant  {or  plaintiflT)  f^^'-Jf^^  *^  '*^- 

hath  no  goods  or  chattels  in  the  said  County  of ,      »  ""'  »  ^  *^^- 

whereof  I  can  make  the  moneys  to  be  levied  as  within 
commanded. 

V.  W.,  Bailiff. 
Dated  the day  of A.  D.,  18—. 

(b.)  Feci. — By  virtue  of  the  within  execution,  I  have 
made  of  the  goods  and  chattels  of  the  defendant  {or 
plaintiff)  the  moneys  within  mentioned,  and  have  paid 
the  same  to  the  said  clerk  as  within  commanded. 

V.  W.,  Bailiff. 
Dated  the day  of A.D.,  18—. 

(c.)  Part  made. — By  virtue  of  the  within  execution,  I 
have  made  of  the  goods  and  chattels  of  the  defendant, 

(or  plaintiff)  $ ,  and  have  paid  the  same  to  the 

said   clerk,  and  the  defendant  (or  plaintiff)  hath  no 

more  goods  or  chattels  in  the  said  County  of 

whereof  I  can  make  the  residue  of  the  said  moneys,  or 
part  thereof. 

V.  W.,  Bailiff. 
Dated  the day  of A.D.,  18—. 

IFhen  rent  levied  by  bailiff. 

(d. )  By  virtue  of  the  within  execution,  I  have  made  Sec.  no  et  seq. 
of  the  goods  and  chattels  of  the  plaintiff  (or  defendant) 

S ,  part  whereof,  $ ,  I  have  paid  to  O.  B., 

landlord  of  said  plaintiff  (or  defendant)  for  one  quarter's 
rent  in  respect  of  premises  when  levy  made  ;  and  a 
further  part,  8 ,  I  have  retained  as  fees  on  execu- 
tion.    The  residue,  ^ ,  I  have  paid  to  the  said 

clerk  as  within  commanded. 

V.  W.,  Bailiff. 
Dated  the day  of A.D.,  18—. 


125.  Bond  on  seizure  or  sale  of  perishable  property. 
In  the Division  Court  in  the  County  of 


Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Know  all  men  by  these  presents  that  we,  A.  B. ,  of  g^^  ^q^ 

(insert  place  of  residence  ami  addition),  the  above 

named  plaintiff,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  are, 
and  each  of  us  is,  jointly  and  severally  held  and  firmly 
bound   to  C.  D. ,  the  above-named   defendant,  in  the 
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See.  SOS.  sum  of  $ ,  to  be  paid  to  the  defendant,  his  cer- 

tain attorney,  executors,  administrators  and  assigns, 
for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  and 
each  and  every  of  us  binds  himself,  his  heirs,  execu- 
tors and  administrators,  firmly  by  these  presents. 

Sealed  with  our  respective  seals,  and  dated  this 

day  of ,  A.D.  18—. 

Whereas  the  above-named  plaintiff  hath  sued  out  of 
the  said  Court  {or  from  a  justice  of  the  peace),  a  war- 
rant of  attachment  against  the  goods  and  chattels  of 
the  defendant,  and  hath  requested  that  certain  perish- 
able property,  to  wit  {specify  property),  belonging  to  the 
defendant,  may  be  seized,  and  forthwith  exposed  and 
sold  under  and  by  virtue  of  the  said  warrant  of  attach- 
ment [or  whereas  certain  perishable  property,  to  wit, 

,  belonging  to  the  defendant,  hath  been  seized 

under  and  by  virtue  of  a  warrant  of  attachment  issued 
out  of  the  said  Court  {or  by  a  justice  of  the  peace),  in 
the  above-named  cause,  and  hath  been  duly  appraised 

and  valued  at  the  sum  of  $ ,  and  is  now  in  the 

li'orins  no,  121,  hands  of  the  clerk  of  the  said  Court ;  and  whereas  the 
■^^**  plaintiff  hath  requested  the  said  clerk  to  expose  and 

sell  the  said  goods  and  chattels  as  perishable  property], 
according  to  the  form  of  the  statute  in  that  behaK. 

Now  the  condition  of  this  obligation  is  such,  that  if 
the  said  plaintiff,  his  heirs,  executors  or  administra- 
tors, do  repay  to  the  said  defendant,  his  executors  or 
administrators,  the  value  of  the  said  goods  and  chattels, 
together  with  all  costs  and  damages  that  may  be  in- 
curred in  consequence  of  the  seizure  and  sale  thereof, 
in  case  judgment  be  not  obtained  by  the  plaintiff, 
according  to  the  true  intent  of  the  205th  section  of  the 
Division  Courts  Act  :  then  this  obligation  to  be  void  ; 
else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered     I 
in  presence  of         ( 


A. 

B. 

rL.s.i 

E. 

F. 

fL.S. 

G. 

H. 

'tL.S.j 
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The  foregoing  forms  were  promulgated  on  the  first  day  of  July, 
1869,  by  the  Board  of  Judges  whose  names  are  appended  :  and  were 
subsequently  approved  of,  pursuant  to  the  statute,  by  the  two  Chief 
Justices  and  three  Judges  of  the  Queen's  Bench  and  Common  Pleas, 
whose  names  are  also  given. 

Dated  Ist  July,  1869. 

Jas.  Robt.  Gowan. 
S.  J.  Jones. 
D.  J.  Hughes. 
James  Daniell. 
Jas.  Smith. 


Approved 


Wm.  B.  Richards,  C.  J. 
John  H.  Hagarty,  C.  J.  C.  P. 
Adam  Wilson,  J. 
John  W.  Gwynne,  /. 
Thomas  Galt,  /. 


Form  127.]  FORMS.  407 

SUPPLEMENTARY  FORMS. 


127.  Schedule  of  clerk's  fees,  (n) 

8    c. 

Receiving  claim,  numbering  and  entering  in  Pro-  ^     ^.„  „  , 

cedure  Book 0  lo  g-j^  m,  Form 

Issuing  summons   with    necessary    notices    or  lU. 

warnings  thereon,  or  judgment  summons — 

Where  claim  does  not  exceed  $20 0  30 

"  "      exceeds   $20  and  does  not 

exceed  $60 0  40 

"  "      exceeds$60 0  50 

Copy  of  process,  or  claim,  or  set-off,  or  other 
paper  required  for  service  or  transmission 
to  Judge,  each 0  20 

Summons  to  witness,  with  any  number  of  names 

thereon 0  10 

For  every  copy  to  serve 0  05 

Receiving  and  entering  bailiff 's  return  to  process 

or  Judge's  order 0  10 

Entering  notice  of  set-off,  plea  of  payment,  or 
other  defence,  requiring  notice  to  the  plain- 
tiff, or  notice  of  admission  as  to  payment...     0  20 

Taking  confession  of  judgment 0  10 

Drawing  every  necessary  affidavit  and  adminis- 
tering oath 0  25 

Every  notice  required  to  be  given  by  clerk  to 
any  party  to  a  cause  or  proceeding,  or  to 
the  Judge  in  respect  to  the  same,  and  mail- 
ing      0  10 

Entering  every  judgment  or  order  made  at  the 
hearing,  or  final  order  made  by  the  Judge, 
or  final  judgment  entered  by  the  clerk 0  40 

Summons  for  each  juryman,  when  called  by  the 

parties 0  10 

(Only  25c.  in  all  to  be  allowed  for  a  Judge's  jury). 

Order  of  reference,   attaching  order,  or  other 

order  drawn  and  entered  by  the  clerk  0  15 

Transcript  of  judgment  (under  sees.  IGl  or  165).     0  25 

Every  writ  of  execution,  warrant  of  attachment 

or  warrant  for  arrest  of  delinquent 0  40 

Every  bond,  when  necessary,  including  affidavit 

of  justification 0  50 

For  necessary  entries  in  the  Debt  Attachment 

Book  in  each  case  (in  all) , 0   20 

(n)  See  Rule  89  and  note  (»)  tixereto,  alao  Form  1J4,  which  gives  some 
specimen  bills  of  costs. 
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» feet.  Transmitting  papers  for  service  to  another  divi- 
sion or  to  Judge,  on  application  to  him, 
including  necessary  entries,  but  not  postages  0  20 
Receiving  papers  from  another  division  for  ser- 
vice, entering  same,  handing  to  the  bailiff, 
receiving  his  return,  and  transmitting  same 
(if  return  made  promptly,  not  otherwise) . .  0  30 
Search  by  person  not  party  to  the  suit  or  pro- 
ceeding to  be  paid  by  the  applicant,  10c.  ; 
search  by  party  to  the  suit  or  proceeding 

where  service  is  over  one  year  old 0  10. 

(No  fee  is  chargeable  for  search  to  a  party  to 
the  suit  or  proceeding,  if  the  same  is  not 
over  one  year  old). 

128.  Schedule  of  bailiff 's  fees,  (o) 

See  sec.  fss,  and  Service  of  summons,  order,  or  other  process,  on 

Rui«s  S'j,  170.  q^qYi  person  (except  summons  to  witness  and 

summons  to  juryman)  where  claim  does  not 

exceed  $20 0  20 

Where  claim  exceeds  $20  and  does  not  ex- 
ceed $60 0  30 

Where  claim  exceeds  $60 0  40 

Service  of  summons  on  witness  or  juryman,  or 

service  of  notice 0  10 

Taking  confession  of  judgment  and  attending  to 

prove 0  10 

Enforcing  every  writ  of  execution,  warrant  of 
attachment,  or  warrant  against  the  body, 
each —  \ 

Where  claim  does  not  exceed  $2    0  40 

'^        "     exceeds  $20  and  d   i     not  ex- 
ceed $60 0  60 

Where  claim  exceeds  $60 0  80 

(Executing  summons  in  replevin,  icluding 
service  on  defendant,  same  charg 

Every  mile  necessarily  travelled  to  serve  sum- 
mons or  process,  or  other  necessary  papers, 
or  in  going  to  seize  on  attachment,  or  in 
going  to  seize  on  a  writ  of  execution,  where 
money  made  or  case  settled  after  levy Oil 

(o)  See  Rules  89,  170;  also  Forms  the  necessary  affidavit  of  service, 

114  and  H.  to  10  cents  ;  but  this  is  not  allowed 

In  addition  to  the  foregoing  fees,  unless  the  return  is  made  in  six 

the  bailiff  is  entitled,  under  Rule  days  after  service.  Under  Rule  91, 

90,  for  returning  summons  and  at-  as  amended  by  Rule  170,  the  bailiff 

tendingat  the  clerk's  office  to  make  is  entitled,  for  f  Jelling  parties  and 
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$     c. 

(In  no  case  is  mileage  to  be  allowed  for  a  greater  Bailiff's  fees. 

distance  than  from  the  clerk's  office  to  the 
place  of  service  or  seizure). 

Mileage  to  arrest  delinquent  under  a  warrant  to  ^^^^^  gg  ^7^ 

be  at  11  cents  per  mile,  but  for  carrying 
delinquent  to  prison,  including  all  expenses 
and  assistance,  per  mile 0  20 

Every  schedule  of  property  seized,  attached,  or 
replevied,  including  affidavit  of  appraisal, 
when  necessary — 

Not  exceeding  $20 0  30 

Exceeding  $20  and  not  exceeding  $60. ..     0  50 
Exceeding  $60 0  75 

Every  bond  when  necessary,  including  affidavit 

of  justification 0  50 

Every  notice  of  sale  not  exceeding  three,  under 

execution  or  under  attachment,  each 0  15 

There  shall  be  allowed  to  the  bailifi",  for  remov- 
ing or  retaining  property  seized  under  exe- 
cution or  attached,  reasonable  and  necessary 
disbursements  and  allowances,  to  be  first 
settled  by  the  clerk,  subject  to  appeal  to 
the  Judge 

There  shall  be  allowed  to  the  bailiff  five  per 
cent,  upon  the  amount  realized  from  the 
sale  of  property  under  any  execution,  but 
such  percentage  not  to  apply  to  any  over- 
plus thereon. 
Dated  at  Toronto  this  26th  day  of  June,  1874. 

Jas.  Eobt.  Gowan, 

Senior  Judge,  Co.  Simcoe, 
'  Chairman. 
S.  J.  Jones, 

County  Judge,  Brant. 
D.  J.  Hughes, 

County  Judge,  Elgin. 
James  Daniell, 

County  Judge,  Prescott  and  Russell. 
Approved. 

Wm.  B.  Richards,  C.  J. 
John  H.  Hagarty,  C.  J.  C.  P. 
Jos.  C.  Morrison,  /. 
Adam  Wilson,  J. 
John  W.  Gwynne,  J. 
Thomas  Galt,  J. 

their  witnesses  in  every  defended        would  be  entitled  to  this  15  cents 
case,  to  the  sum  of  15  cents,  but  it       on  a  mere  "time  defence." 
is  questionable  whether  the  bailiff 
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ADDITIONAL  FORMS. 


The  following  forms  have  been  either  compiled  for  this  work,  or 
selected  from  those  in  use  in  different  counties  and  authorized  by 
the  judges  thereof. 

A.  Appointment  of  Deputy  Judge  under  section  20. 

-Sec.  20.  To  all  to  whom  these  presents  shall  come.     Know 

ye,  that  I,  A.  B.,  Judge  of  the  County  Court  of  the 

County  of ,  for  divers  good  causes  me  hereunto 

moving,  do  appoint  C.  D.  of ,  barrister  of  the 

Bar  of  Ontario,  my  deputy  in  the  office  of  Judge  of  the 

Division  Courts  of  the  said  County  of ,  to  act  in 

and  hold  such  office  for  and  during  the  period  of 

days,  from  and  inclusive  of  the  day  of  the  date  hereof 
{or  as  the  exigency  may  require)  ;  and  under  and  by 
virtue  of  the  Division  Courts  Act,  the  said  C.  D.  shall, 
as  Judge  of  the  Division  Courts  during  the  time  of  his 
said  appointment,  have  all  the  powers  and  privileges 
and  be  subject  to  all  the  duties  vested  in  or  imposed  by 
law  on  me  as  such  Judge  ;  and  all  persons  are  to  govern 
themselves  accordingly.  Done  pursuant  to  the  statute 
in  that  behalf. 

Given  under  my  hand  and  seal  this  — —  day  of,  «fcc. 

A.  B.,  Judge. 


B.  Judge's  direction  on  appointment  of  clerk  or  bailiff 

under  section  27. 

Sees.  26,27.  i^  A.  B.,  Judge  of  the  County  Court  of  the  County  of 

,  do  by  virtue  of  and  in  pursuance  of  the  powers 

to  me  given  by  the  Division  Courts  Act,  hereby  appoint 

C.  D.,  of ,  clerk  {or  bailiff)  of  the Division 

"^  Court  in  the  said  County  of ,  to  hold  the  said 

office  during  my  pleasure.  And  I  do  direct  that  the 
said  C.  D.  shall  give  security  for  the  due  execution  of 
his  office,  by  enteri-ng  into  a  covenant  in  the  manner  and 
form  required  by  the  statute,  with  two  sufficient  sureties. 
The  specified  liability  thereunder,  as  against  the  said 

C.  D. ,  to  be  not  less  than  $ ;  and  as  against  said 

sureties  not  less  than  $ each.    Such  sureties  to 

be  approved  by  me. 

Given  under  my  hand  and  seal  this day  of,  «fec. 

A.  B.,  Judge, 
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C.  Formal  appointment  of  clerk  or  bailiff  after  covenant 
approved  by  Judge. 

In  the Division  Court  in  the  County  of .See».  te,  i7,  28. 

Upon  the  appointment  by  the  Judge  of  the  County 

Court  of  the  said  County  of  of  C.  D. ,  of  the 

of ,  as  clerk  {or  bailiff)  of  this  Court, 

and  it  appearing  that  the  said  C.  D.  has  given  the 
security  required  by  law — It  is  ordered  that  the  said 
C.  D.  be  and  he  is  hereby  appointed  clerk  {or  bailiff)  of 
this  Court. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—. 

By  the  Court. 
[Seal.]  X.  Y.,  Clerk. 

D.  Appointiaent  of  deputy  clerk  under  section  35. 

I,   A..  B. ,  clerk  of  the  Division  Court  in  the  Sec.  S5. 

County  of ,  in  pursuance  of  the  statute  in  that 

behalf,  do  hereby  (with  the  approval  of  the  Judge  of 

the  said  Court)  appoint  C.  D.  of ,  to  act  for  me  as 

my  deputy  in  the  said  office  of  clerk,  with  all  the  powers 
and  privileges,  and  subject  to  the  like  duties,  as  I  my- 
self. The  said  C.  D.  to  hold  the  said  office  of  deputy 
clerk  during  my  pleasure. 

Given  under  my  hand  and  the  seal  of  the  said  Court 

this day  of ,  A.  D.  18—. 

A.  B.,  Clerk. 

Approved  by  me, 

,  Judge. 


E.  Affidavit  of  execution  of  covenant  by  clerk. 

County  of ,  Province  of  Ontario. 

I,  G.  H.,  of  the of ,  in  the  County  of 

,  make  oath  and  say  as  follows  : 


1.  I  am  the  person  whose  name  is  subscribed  to  the  see.  27,  note  (l), 
annexed  bond  as  the  attesting  witness  (or,  one  of  the  «^"i  ^^^-  Stat., 
attesting  witnesses)  to  the  execution  thereof,  and  the  ^^^'  ^'^' 
signature ,  set  and  subscribed  thereto  as  such 

attesting  witness,  is  of  my  proper  handwriting,  and  my 
name  and  addition  are  correctly  above  set  forth. 

2.  I  was  present  and   did  see  the  said  bond  duly 
signed  and  executed  by  the  several  parties  thereto  {or 
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by  A.  B.  and  C.  D. ,  two  of  the  parties  executing  the 
same,  or  as  the  case  may  he). 

3.  I  am  well  acquainted  with  all  the  said  parties  {or 
with  the  said  A.  B.  and  C.  D.) 

G.  H. 

Sworn  before  me  at ,  in  the  County  (or  United 

Counties)  of ,  this day  of ,  18—. 

E.  F.,  J.  P.  for  the  County  of , 

or  Commissioner,  &c. 


cap 


F.  Affidavit  of  justification. 

County  of ,  Province  of  Ontario. 

1,  A.  B.,  one  of  the  sureties  in  the  annexed  bond 
named,  make  oath  and  say  as  follows  : 

Sec.  37,  note  (I),      1.  I  am  seised  and  possessed  to  my  own  use  of  real 
Tan  f  r*  ^^^^''    (^'''  ^^^^  ^^^  personal)  estate  in  the  Province  of  Ontario, 
of  the  actual  value  of  (the  amount  for  which  the  party  has 
become  liable  on  the  bond)  dollars,  over  and  above  all 
charges  and  incumbrances  affecting  the  same. 

2.  ( Where  the  party  has  real  estate).  The  said  real 
estate  consists  of  (describing  the  property). 

3  I  am  worth  (the  amount  for  which  the  party  has  be- 
come liable  in  the  bond)  dollars  over  and  above  my  just 
debts. 

4.  My  post  ofl&ce  address  is  as  follows  :  (insert  the 
name  of  the  post  office).  A.  B. 

Sworn  before  me  at ^,  in  the  County  (or  United 

Counties)  of ,  this day  of -,  18 — . 

C.  D.,  J.  P.  for  the  County  of , 

or  Commissioner,  &c. 


G.   Certificate  under  section  37. 

I,  A.   B.,  clerk  of  the Division  Court  in  the 

County  of ,  do  hereby  certify  as  follows  : 

'^^^-  ^^-  That  in  the  Procedure  Book  of  the  said  Division 

Court  the  following  entries  (and  no  others)  appear  in 
a  certain  cause  in  the  said  Division  Court,  wherein  one 
C.  D.  is  plaintiff  and  one  E.  F.  is  defendant,  which 
said  entries  are  in  the  words  and  figures  following,  that 
is  to  say  :  (here  copy  entries  verbatim). 

And  I  further  certify  that  the  page  of  the  said  Pro- 
cedure Book  on  which  said  entries  are  made  is  signed 
with  the  name  of  ;  and  siich  signature  is  of 
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the  proper  handwriting  of  me,  A.  B.,  as  such  clerk 
(or  of  G.  H.,  the  then  clerk)  of  the  said  Court. 

Given  under  my  hand  and  the  seal  of  the  said  Court 

this day  of ,  A.  D.  18—. 

A.  B.,  clerk  of  said Division  Court. 


\ 


H.  Bills  of  costs  of  bailiff's  fees  on  executions,  and  instruc- 
tions relating  thereto,  (jp) 

1.  When  the  bailiff   receives  an  execution  for  say  jiuUs  89, 170, 
320,  if  he  proceeds  to  the  defendant's  residence  and  and  Fonn  1^8. 
simply   demands  the  money,  his  fees  are  as  follows, 

viz.  : 

For  enforcing ^0  40 

Miles  travelled  (say  4) 0  44 

30  84 

2.  On  the  same  amount,  if  he  makes  a  seizure,  the 
proper  sum  to  demand  would  be  thus  : 

For  claim $20  00 

"   enforcing 0  40 

'*   schedule 0  30 

"  advertising 0  45 

"   miles  travelled  (4) 0  44 

321  59 

3.  If  he  sells  (not  otherwise),  he  should  charge  per- 
centage in  addition  at  the  rate  of  5  per  cent,  upon  the 
amount  realized,  only,  thus  : 

Plaintiff's  claim  for  debt  and  costs  $20  00 

Bailiff 's  fees  for  enforcing 0  40 

"     schedule 0  30 

"  "     advertising 0  45 

"  "    4  miles  travelled       0  44 

"  "    percentage 1  08 

322  67 
The  payment  of  this  sum  settles  the  matter. 

(p)  The  bills  given  in  this  form  "If  the  bailiff  removes  the  goods, 

and  thefoUowing  instructions  were  he  is  entitled  to  thi  neoessary   dis- 

prepared  by  the  Judges   of    the  bursemeuts  in  addition  ;  or  if  he 

Couaties  of  Oxford  and  Elgiu,  for  takes  a  bond,  then  to  50  ceats     in- 

the  use  of  their  officers.     Ttie  in-  stead,  and  to  be  paid  for  as  sist- 

structions   alluded   to   ar3  as  fol-  ance    if    that    be  necessary  ;     all 

lows :  charges  for  which  are  to   be  8ub« 
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I.  Special  form  of  reference  to  arhitration,  vnth  instruction! 
to  arhitrators.  (q) 
In  the Division  Court,  County  of . 

Between  A.  B.,  plaintiff,  and  C.  E>.,  defendant. 

By  consent  of  tlie  above-named  plaintiff  and  defend- 
ant, it  is  ordered  that  all  matters  in  difference  in  this 
ca,nse  {andif  other  matter  or  all  matters  in  dispute  between 
the  imrties  are  to  he  settled,  so  state  it),  be  referred  to 

the  award  of ,  so  as  said  award  be  made 

in  writing  ready  to  be  delivered  to  the  party  entitled 


mitted  to  the  clerk  for  taxation. 
These  charges  apply  only  to  amounts 
up  to  and  under  §20  ;  but  in  other 
cases  the  same  rule  will  apply. 

In  order  that  the  bailiff 's  pro- 
per fees  ouly  may  be  allowed  and 
taxed,  the  bailiff  should  endorse  all 
his  charges  on  the  back  of  the  exe- 
cution, or  state  them  in  a  separate 
slip  of  paper,  so  that  the  clerk 
may  tax  the  bailiff 's  fees,  and  keep 
a  memorandum  of  his  taxation  for 
future  reference.  This  is  required 
so  as  to  enable  the  clerk  to  certify 
the  bailiff's  returns  properly. 

Bailiffs  should  return  the  execu- 
tions within  the  thirty  days  pre- 
scribed by  the  Act,  unless  they 
are  renewed  at  the  instance  of  the 
person  claiming  satisfaction  of  a 
judgment  before  the  expiration  of 
the  thirty  days. 

The  whole  of  the  money  for  debt, 
costs,  interest,  bailiff's  fees,  and 
percentage  (but  not  the  disburse- 
ments) should  be  paid  over  by  the 
bailiff  *jto  the  clerk  from  whom  he 
received  the  execution  ;  and  after 
the  bailiff's  fees  and  charges  are 
duly  taxed,  the  clerk  should  pay 
the  bailiff 's  proper  taxable  fees  on 
executions  returned  according  to 
law,  and  none  others. 

An  officer  complaining  that  he 
is  not  allowed  to  exact  illegal  fees, 
or  is  not  allowed  to  charge  this  or 
that  fee  which  the  tariff  does  not 
provide  for,  or  who  attempts  to 
justify  the  exacting  of  extortionate 


fees  which  the  circumstances  of  a 
case  do  not  justify,  only  exhibits  a 
desire  to  make  money  at  the  hazard 
of  indictment  for  fraud  or  dismis- 
sal from  office,  and  generally  to 
disregard  his  duties. ' 

{q)  This  special  form  of  reference, 
and  the  instructions  to  arbitrators 
which  are  given  hereunder,  are 
those  in  use  in  the  County  of  Sim- 
coe.  These  instructions  are  as 
follows  : 

"Read  over  carefully  the  order  of 
reference  and  the  certified  particu- 
lars of  claims,  to  see  the  nature  and 
scope  of  your  powers. 

If  two  arbitrators  are  named  with 
power  to  appoint  a  third,  appoint 
such  third  arbitrator  before  enter- 
ing upon  the  consideration  of  the 
matters  referred,  and  sign  an  ap- 
pointment, which  may  be  in  the 
following  form  : 

In    the   Division    Court, 

County  of — . 

Between ■,  plaintiff,  and 

defendant. 

In  pursuance  of  the  order  of  re- 
ference in  this  cause,  we  appoint 

the  third    arbitrator   (see 

Form  3oa)  in  the  matters  referred. 

Dated day  of ,  18—. 

,  Arbitrators. 


If  other  matters  in  dispute,  in 
addition  to  those  in  the  cause,  be 
referred,  the  arbitrators  should  re- 
quest from  the  parties  a  written 
statement  thereof.     This  request 
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to  the  same  on  or  before  the 


day  of 


or  on  Sec.  U7. 


or  before  any  other  day  (not  later  than  two  months 
from  the    date  hereof)   to  which  the  said  arbitrator 

niay,  by  writing  endorsed  hereon,  from 

time  to  time  enlarge  the  time  for  making  the  said 
award,  or  on  or  before   any   later  day  to  which  the 
County  Judge  may  enlarge  the  time  for  making  the 
said  award.     And  it  is  further  ordered  as  follows  : 
1.  The  costs  of  this  cause,  as  well  as  of  this  refer- 


had  better  be  in  the  form  of  a  writ- 
ten notice  addressed  to  the  parties, 
and  may  be  to  the  following  effect : 
{state  the  Court  and  style  of  cause  as 
in  the  above  appointment,  and  add) 
You  are  requested  to  furnish  the 
arbitrator  herein  with  a  statement 
in  writing  of  the  particular  mat- 
ters in  dispute  (other  than  those 
included  in  the  cause  referred) 
which  you  desire  the  arbitrators  to 
take  into  consideration  as  matters 
in  dispute  under  this  reference. 
Dated,  &c., 

,  Arbitrator. 

To  the  above-named  parties. 

The  arbitrators  should  appoint  a 
day,  hour  and  place  for  the  first 
and  every  subsequent  meeting,  to 
proceed  in  the  reference.  This  is 
best  done  by  notices  in  writing, 
signed  by  the  arbitrators  and  serv- 
ed on  the  parties,  and  should  be 
according  to  Form  35b. 

Witnesses  are  to  be  summoned 
to  appear  before  arbitrators  in  the 
same  way  as  before  a  Judge,  except 
that  the  special  form  of  summons 
(No.  39)  is  to  be  used. 

In  swearing  witnesses,  use  the 
form  of  oath  following,  viz.  : 

'.You  shall  true  answers  make 
to  all  such  questions  as  shall  be 
asked  of  you  touching  the  matters 
in  difference  in  this  reference.  So 
help  you  God . ' 

For  form  of  affirmation  for 
Quakers,  Menonists  and  Tunkers, 
and  those  who  object  to  taking  an 
oath,  see  Form  110  d,  note  (/t). 


If  it  becomes  necessary  to  en- 
large the  time  for  making  the 
award  under  a  power  given  in  the 
order  of  reference,  it  may  be  done 
in  the  following  form  (see  Form 
35c),  endorsed  on  the  order  :  '  I 
{or  we)  enlarge  the  time  for  making 
ray  {or  our)  award  respecting  the 
matters  referred  to  me  {or  us),  by 
the  within  order  of  reference,  until 

the day  of ,  18—. 

,  Arbitrator. 


Dated,  &c.' 

The  arbitrator's  power  as  to  the 
costs  will  be  found  in  the  order  of 
reference.  If  the  costs  are  to  abide 
the  event  of  the  award,  the  arbi- 
trator has  no  authority  to  make 
order  respecting  their  payment. 
But  in  all  cases  the  particulars  of 
the  costs  of  reference  and  award 
ought  to  be  fixed  and  stated  by 
the  arbitrators. 

When  the  arbitrators  have  come 
to  a  decision,  the  award  should  be 
endorsed  on  the  order  of  reference, 
and  signed  by  the  arbitrator  or 
arbitrators  in  the  presence  of  a 
subscribing  witness,  who  can  make 
the  necessary  affidavit  of  execu- 
tion. A  form  of  an  award  in  favour 
of  plaintiff,  with  costs,  is  given  in 
Form  36.  Other  forms  suitable  to 
other  cases  may  be  framed  to  suit 
the  particular  case. 

The  award  should  be  sent  to  the 
clerk  of  the  Court,  with  an  affidavit 
of  the  execution  attached,  and  a 
bill  of  particulars  of  the  arbitrator' g 
charges  and  other  costs  on  the  re- 
ference." 
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ence  and  award,  shall  be  in  the  discretion  of  the  said 
arbitrator. 
Arbitration  and     2.  The  arbitrator  shall  be  at  liberty  to  direct  such 
atoard.  judgment  to  be  entered  in  this  cause  as  to  the  arbitra- 

tor shall  seem  fit. 

3.  The  witnesses  on  the  reference  (and  the  parties, 
if  examined)  shall  be  examined  on  oath  or  affirmation, 
if  allowed  by  law  to  affirm. 

4.  The  parties  respectively  shall  produce  before  the 
arbitrator  all  books,  papers,  writings,  and  documents 
within  their  power  or  control  which  the  arbitrator  may 
require  and  call  for  as  relating  to  the  matter  referred. 

5.  The  arbitrator  shall  be  at  liberty  to  proceed  ex 
pane  with  this  reference  in  case  of  the  non-attendance 
of  either  party,  or  the  witnesses  of  either  party,  after 
reasonable  notice,  unless  good  and  sufficient  cause  for 
omitting  to  attend  be  shown  to  the  arbitrator, 

6.  The  arbitrator  shall  have  all  the  powers,  as  to 
amendment  and  otherwise,  that  might  be  exercised  by 
the  Judge  of  a  Division  Court  on  the  trial  of  a  cause  ; 
and  the  parties  respectively  shall  do  all  acts  necessary 
to  enable  the  arbitrator  to  make  a  just  award,  and 
neither  of  them  shall  do  or  cause  to  be  done  any  act 
wrongfully  to  delay  or  prevent  the  arbitrator  from 
making  his  award. 

7.  In  case  the  arbitrator  shall  allow  the  time  for 
making  the  award  to  expire,  or  any  arbitrator  die, 
refuse,  or  become  incapable  of  acting  before  the  matter 
referred  shall  be  determined,  the  County  Judge  of  the 
said  county  may  enlarge  the  time  for  making  the  award 
to  any  day  he  may  think  fit  ;  and  may  also  in  his  dis- 
cretion appoint  another  or  other  person  or  persons 
instead  of  any  arbitrator  dying,  refusing,  or  becoming 
incapable  of  acting;  and  every  arbitrator  so  to  be 
axDpointed  as  a  substitute,  or  any  succeeding  arbitrator, 
shall  have  the  same  power  and  authority  as  the  arbitra- 

Sec.  W  ike.       *^^  ^^^  whom  the  substitute  is  made  would  have  had, 
had  he  acted. 

Given  under  the  seal  of  this  said  Court,  this 

day  of ,  18—. 

[Seal.]  ,  Clerk. 
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J.  Notice  demanding  trial  hij  jury. 

In  the Division  Court  in  the  County  of . 

Between  A.  B. ,  plaintiff,  and  C.  D. ,  defendant. 

Take  notice,  that  I  demand  that  a  jury  may  be  sum-  secs.  109,  no, 
moned  to  try  this  cause.  «^^^^  ^"''^  ^^^  «• 

Dated  this day  of ,  A.D.  18—. 

A.  B.,  the  above  named  plaintiff  {or  defendant) 

To ,  clerk  of  the  said  Court. 


K.  Judgment  against   a  defendant   671  confession  heforis 
action  under  section  152  (r). 

C.  D.  being  indebted  to  A.  B.  in  the  sum  of  ^ sec.  m. 

for  a  debt,  and  having  acknowledged  the  same  in  writ- 
ing (with  particulars  attached  thereto),  before  G.  L., 
clerk  {or  bailiff)  of  this  Court,  and  the  same  being  duly 
proved  and  produced  to  the  Judge,  and  the  said  A.  B. 
requesting  judgment  thereon,  it  is  adjudged  that  the 
said  A.  B.  do  recover  against  the  said  C.  D.  the  said 
sum  of  $ for  debt,  and  % for  costs. 


Kff.  Judgment  on  confession  after  action. 

The  defendant  having  been  served  with  summons  and  Sec.  /%'. 

particulars  of  claim  for  a  debt,   amounting  to  $ 

{or  the  plaintiff  having  consented  to  take  the  defend- 
ant's acknowledgment  for   the  sum  of  ^ ,    part 

thereof,  and  abandoned  the  residue  ;  or  having  allowed 
the  defendant's  set-off  thereout  ;  or  made  certain  deduc- 
tions claimed  therefrom),  and  the  defendant  having 
confessed  the  same  in  writing  before  G.  L.,  clerk  {or 
bailiff),  and  the  confession  being  duly  proved  and  pro- 
duced {conclude  as  m  the  preceding  form). 

(r)  Where  a  plaintiff  consents  to  sign  a  written  consent  to  that  effect 

take  the  confession  payable  by  in-  and   abandon  the  residue,    or   set 

stalments  or  for  less  than  his  claim  forth  that  he  has  allowed  for  the 

(intending  to  abandon  the  residue  defendant's  set-off  or  for  proper  de- 

or  allow  for  defendants'  set-off  or  ductions. 
for  proper  deductions),  he  should 
27 
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L.  Summons  for  costs  under  section  50. 

In  the Division  Court  in  the  County  of . 

No. ,  A.D.  18—. 

.    [Seal.] 
Between  A.  B. ,  plaintiff,  and  C ,  D.,  defendant. 

Sec.  50,  note  (J).  ,  Whereas  on  the  • day  of  — — ,  A.D    18-,  cer- 

tarn  proceedings  were  instituted  by  you  {or  on  your 
behalf)  in  this  Court  and  in  this  cause,  and  whereas 
the  fees  upon  the  said  proceedings  were  not  paid  by  you 
(as  they  should  have  been)  in  the  first  instance,  and 
have  not  since  been  paid  according  to  law,  and  it  is  right 
to  enforce  the  payment  thereof  under  the  provision  of 
the  50th  section  of  the  Division  Courts  Act,  you  are 
therefore  hereby  summoned  to  be  and  appear  at  the 
next  sittings  of  this  Court,   to  be  holden  at ,  on 

cause  why  the  payment  of  the  said  fees  should  not,  by 
order  of  the  Judge,  be  enforced  by  execution  in  like 
manner  as  any  judgment  of  the  Court. 

A  statement  of  the  said  fees  is  hereunto  annexed,  and 
if  you  desire  to  set-off  any  demand  against  the  said 
claim  at  the  trial  or  hearing  of  this  summons,  or  to  take 
the  benefit  of  any  statute  of  limitations  or  other  statute, 
notice  thereof  in  writing  must  be  given  to  the  clerk  of 
the  said  Court,  not  less  than  six  days  before  the  day 
appointed  for  the  said  hearing,  and  in  case  of  set-off,  a 
copy  of  the  particulars  of  set-off.  And  take  notice,  that 
whether  you  appear  or  not  to  this  summons,  the  said 
claim  will  be  adjudicated  upon,  and  such  order  made 
thereupon  as  the  Judge  shall  deem  fit. 

Given  under  the  seal  of  this  Court,  this dav  of 

,  18-. 

To  A.  B.,  the  above-named  plaintiff. 

{Annex  particulars  of  costs  claimed  in  detail). 


La.  Entry  in  Procedure  Book  ordering  execution  in  de- 
fault of  payment  of  costs  undo-  section  50. 

Sec  SO,  note  (j).  The  entry  in  the  Procedure  Book'ordering  execution 
may  be  in  the  following  form  :  The  fees  in  this  cause 
not  having  been  paid  by  the  plaintiff  {or  by  C.  R.,  at 
whose  instance  the  proceedings  in  this  cause  took 
place)  and  the  said  plaintiff  {or  C.  R.)  having  been  sum- 
moned at  the  instance  of  the  clerk  to  show  cause  why 
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execution  should  not  issue  against  him  for  the  sum  of  S*c.  50,not»{j). 

$ ,  costs  due  by  him  in  this  action,  in  like  niannei 

as  upon  a  judgment  of  this  Court,  and  upon  reading 
the  said  summons  and  hearing  proof  of  service  thereof, 
and  upon  hearing  the  clerk  of  this  Court  and  the  said 
plaintiff  {or  C.  R.)  and  no  cause  appearing,  it  was  or- 
dered that  the  plaintiff  (or  C.  R.)  should  pay  the  sum 

of  ^ costs  of  this  suit  into  Court  forthwith,  and 

not  paying  them,  it  was  further  ordered  that  execution 
should  issue  therefor  forthwith,  with  costs  amounting 

together  to  the  sum  of  ^ . 

Dated  this day  of ,  A.D.  18—. 


M.  Execution  for  costs  under  section  50. 

In  the Di\ision  Court  m  the  County  of . 

No. ,  A.D.  18—. 

[Seal.] 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  on  the day  of ,  A.D.  18 — ,  in 

said  Court,  holden  in  and  for  said  division,  the  plain- 
tiff was  summoned  to  show  cause  before  the  Judge  of 
the  said  Court  why  execution  should  not  issue  against 
him  for  certain  fees  due  and  owing  by  him  on  certain 
proceedings  instituted  by  him  {or  on  his  behalf)  in  this 
Court  and  in  this  cause,  which  should  have  been  paid 
by  him  in  the  first  instance  ;  and  at  the  sittings  of  the 

said  Court  held  at ,  on ,  the day  of 

,  18 — ,to  which  the  plaintiff  was  so  summoned, 

no  cause  was  made  to  appear  why  execution  should 
not  issue  ;  and  payment  thereof  was  by  the  Judge 
ordered  to  be  enforced  accordingly.    And  whereas  it 

was  made  to  appear  that  the  sum  of  S was  and 

is  due  by  the  said  plaintiff  for  and  in  respect  of  fees 
due  by  him  as  aforesaid. 

You  are  therefore,  under  the  provisions  of  the  fiftieth 
section  of  the  Division  Courts  Act,  hereby  required  to 
levy  of  the  goods  and  chattels  of  the  plaintiff  in  the 

said  County  of (not  exempt  from  execution), 

the  said  moneys,  amounting  together  to  the  sum  of 

$ ,  and  your  lawful  fees  ;  so  that  you  may  have 

the  same  within  thirty  days  from  the  date  hereof,  and 
pay  the  same  over  to  the  clerk  of  this  Court. 


Sec.  50,  noU{j). 
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Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—. 

X.  Y.,  Clerk. 
To  V.  W.,  bailijff  of  said  Court. 

Judgment $ 

Interest 

Subsequent  costs 
This  execution... 

Levy  the  sum  of  $ ,  and  your    lawful   fees 

upon  this  precept. 


N.  Certificate  under  section  78,  to  he  endorsed  on  the  sum- 
mons at  the  trial. 

Sec.  7S.  I  certify  that  the  demand  proved  in  the  within  cause 

was  strictly  a  partnership  transaction  between  the  de- 
fendant, C.  D.,  E.  F.,  G.  R.  (as  the  case  may  be),  partners 

in  trade  using  the  firm  name  of (here  insert  the 

name  of  the  firm,  or  against  the  defendant  and  CD., 
E.  F.,  G.  R.,  and  H.  R.,  who  were  jointly  liable  for  the 
said  debt).     The  defendant  and  the  said  C.  D.  having 

Fee.  87,  been  served  with  process  and  judgment  obtained  against 

them,  the  said  E.  F.  and  G.  R. ,  residing  in  different 
divisions  (or,  have  not  been  served  with  process  because 
they  cannot  be  found). 

Dated  in  open  Court  (s)  at ,  this day  of 

,  A.D.,  18—. 

,  Judge. 


0.  Entry  of  satisf auction  under  section  157  where  there  are 
cross  judgments  between  the  same  parties. 

(1). 
Sec.  157.  The  following  entry  should  be  made  in  the  Procedure 

Book  on  the  judgment  for  the  larger  sum  : 

It  appearing  that  there  are  cross  judgments  between 
the  parties,  and  the  defendant  having  obtained  judg- 
ment in  this  Court  on  the  day  of ,  A.D. 

(s)  It  is  conceived  that  this  car-  press  decision  upon  it,  but  we  ap- 

tificate  must  be  executed  by  the  prehend  it  would  be   considered 

Judge  in  open  Court  and  not  in  coram  nan  judice  after  the  trial  was 

chambers— that  it  is  a  part  of  his  over.     It  is  the  practice  in  some 

finding  upon  the  facts.    The  ques-  counties  to  endorse  the  certificate 

tion  has  been  raised  with  some  force  on  the  back  of  the  execution,  which 

at  Nisi  Prius  whether  the  Judge  may  be  correct  and  what  the  sta- 

could  certify  afterwards.  We  are  not  tute  requires, 
aware  that  there  has  been  any  ex- 
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18 — ,  for  the  sum  of  $ ,  against  the  plaintiff,  and  Sec.  u/, 

the*  plaintiff  herein  having  obtained  judgment  for  the 
larger  sum,  the  said  judgment  of  the  defendant  against 
the  plaintiff  is  hereby  set-off  against  this  judgment  ; 
this  judgment  is  therefore  hereby  reduced  to  the  sum  of 
S — - — ,  being  the  balance  over  the  said  smaller  judg- 
ment, and  satisfaction  for  the  remainder  is  hereby  en- 
tered, and  the  defendant  thereof  acquitted. 

(2). 

Entry  on  the  judgment  for  the  smaller  sum. 

(Proceed  as  in  above  form  down  to  the  asterisk  *), 

Plaintiff  herein  having  obtained  judgment  for  the 

smaller  sum  ;  the  defendant  having  obtained  judgment 

thereon  for  the  larger  sum  ;  and  this  judgment  having 

been  set-off  in  satisfaction  of  part  thereof,  satisfaction 

is  therefore  hereby  entered  of  this  judgment,  and  the 

defendant  is  thereof  acquitted. 

(3). 
Entry  of  judgment  of  both  equal. 
(Proceed  as  before  down  to  the  asterisk  *). 
The  said  sums  being  equal,  satisfaction  is  hereby 
entered  of  the  amount  of  this  judgment,  and  the  defend- 
ant is  thereof  acquitted. 

(4). 

If  the  judgments,  or  either  of  them,  be  in  favour  of  a 
defendant  against  a  plaintiff  for  costs,  the  words  '*  plain- 
tiff "  and  "  defendant "  may  be  changed  to  suit  the  facts. 


P.  Notices  of  defence  on  the  ground  of  want  of  jurisdiction. 

In  the Division  Court  in  the  County  of . 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  I  object  to  this  action  being  tried  in  Sec.  5S,  note(m), 
this  Court,  as  the  said  Court  has  no  jurisdiction  over  1>"'3'^  ^^• 
the  subject  matter  set  forth  in  the  particulars  of  claim 
attached  to  the  summons. 

Or,  because  it  is  brought  for  a  gambling  debt.  Gamhliiig  debt. 

Or,  for  spirituous  {or  malt  liquors)  drunk  in  a  tavern  Liquor, 
{or  ale-house). 

Or  (if  on  a  ''note  of  hand"),  because  the  notes  oi  j^fote  for  above. 
hand  sued  on  were  given  wholly  (or  partly)  in  consid- 
eration of  a  gambling  debt  (or  for  spirituous  or  malt 
liquors)  drunk  in  a  tavern  {or  ale-house). 


422  FORMS.  [Form  Q. 

Justice  of  the         Or,  because  it  is  an  action  against  a  justice  of  the 
•^*^'^^-  peace  for  acts  done  by  him  in  the  execution  of  his  office. 

Rep.  Act,  sec.         Or,  that  the  value  of  the  goods,  property  and  effects 
56.  '  distrained,  taken  and  detained,  exceeds  the  sum  of  $40. 

g^^  -g  Or,  that  it  is  brought  for  the  balance  of  an  unsettled 

account  which  exceeds  in  the  whole  $400. 

Or,  because  the  plaintiff's  cause  of  action  has  been 

divided  into  two   (or  more)  suits  for  the  purpose  of 

bringing  the  same  within  the  jurisdiction  of  this  Court. 

Or,  because  the  cause  of  action  did  not  arise  in  the 

division  of  which  this  Court  has  jurisdiction. 

Or,  because  the  suit  was  not  brought  in  the  Court 
of  the  division  where  the  cause  of  action  arose,  or  in 
which  the  defendant  then  resided  or  carried  on  his 
business. 
Sec.  63.  Or,  because  the  suit  is  not  brought  in  the  Court,  the 

place  of  sitting  whereof  is  the  nearest  to  the  place  of 
residence  of  the  defendant. 

Dated  the day  of ,  A.D.  18—. 

X.  Y.,  defendant, 
the  above-named  plaintiff. 

clerk  of  the  said  Court. 


Sec.  59. 

Sec.  6S. 
Sec.  62. 


Q.  Judgment  against  defendant  for  plaintiff's  costs  of 
preparing  for  trial,  under  section  154. 

Upon  hearing  the  plaintiff's  application  at  a  Court 
ec.  15k.  holden  this  day,  it  is  adjudged  that  the  plaintiff  do 

recover  against  the  defendant  the  sum  of  f ,  for 

costs  incurred  by  the  plaintiff  in  preparing  for  trial  {or 
in  attending  Court),  the  defendant  having  given  notice 
of  defence  without  intending  to  defend  this  action, 
and  not  having  given  the  plaintiff  notice  of  his  inten- 
tion not  to  defend,  or  withdrawing  his  defence  {or 
having  given  notice  of  defence,  whereby  the  plaintiff 
was  obliged  to  prepare  for  trial  and  subsequently  paid 
the  debt  and  part  of  plaintiff's  costs  to  the  clerk,  but 
not  having  given  notice  of  his  intention  to  withdraw 
his  defence). 

Qa.  Entry  of  judgment  for  defendant's  costs  under  Rule  138. 

The  plaintiff  being  desirous  of  not  proceeding  in  this 
cause,  but  failing  to  give  notice  thereof  and  pay  de- 
fendant's costs,  and  not  proceeding  to  trial  at  a  Court 
holden  this  day,  the  defendant  having  applied  for  his 
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costs   (or  the  cause  not  being  withdrawn  until  after  Rule  iss. 
the  opening  of  the  Court),    it   is  adjudged  that  the 
defendant  do  recover  against  the  plaintiff  the  sumof 

$ for  costs  incurred  in  preparing  for  trial  (or  in 

attending  Court)  before  notice  of  such  withdrawal,  and 
for  costs  of  his  defence. 


R.  Plaintiff's  notice  under  section  87. 

In  the Division  Court  in  the  County  of  . 

No. ,  A.D.  18—. 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  I  will  not  accept  the  sum  tendered  Sec.  87 » 
{or,  the  amount  paid  into  Court)  in  this ^  cause  by  the 
defendant,  and  that  I  intend  to  proceed  for  the  whole 
of  my  demand  notwithstanding. 

Dated  the day  of ,  A.D.,  18—. 

A.  B.,  the  above  plaintiff. 
To ,  clerk  of  said  Court. 


S.  Summons  and  order  on  an  application  imder  Rule  144        • 

• 

In  the Division  Court  in  the  County  of . 

No.  ,  A.D.  18—. 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon   reading  the  application   of  the  plaintiff  (or  Rule  lUL 
defendant)  made  to  me  upon  affidavit, 

Let  the  plaintifl  {or  defendant,  as  the  case  may  he), 

appear  before  me  at  my  chambers  at ,  on , 

the day  of ,  A.D.  18 — ,  at  the  hour  of 

o'clock  — .m.,  to  show  cause  why  the  application  should 
not  be  granted  ;  and  let  a  copy  of  the  said  application 
and  the  affidavit  in  support  {^ thereof,  be  served,  with  a 
copy  of  this  summons,  on  the  plaintiff(or  defendant,  as 
the  case  may  be)  forthwith. 

Dated  this day  of ,  A.D.  18—. 

,  Judge. 

Order  absolute  on  the  foregoing  summons. 

In  the Division  Court  in  the  County  of . 

.    Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Judgment  entered  in  the Division  Court  in  the  ^"^  ^^• 

County  of ,  on ,  the day  of  , 

18 — ,  on  application  of  the  defendant  {or  plaintiff),  and 
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Rule  11 


Sec.  210. 


Sec.  188. 


Recital. 


See  Foi-m 


upon  reading  his  affidavit,  [or  "  the  affidavit  of  A.  B. , 
his  attorney"  {or  "  agent,"  as  the  case  may  be,)]  I  do  order 
that  the  said  judgment  be  suspended  {or  stayed)  (or  that 
the  order  given  or  execution  issued  on  the  said  judg- 
ment be  stayed)  until  the day  of ,  18 —  {or 

here  insert  any  other  order  for  lohich  the  party  may  apply 
and  which  the  Judge  sees  Jit  to  grant). 


Dated  the 


day  of 


A.D.,  18- 


Judge. 


T.  Notice  of  claim  to  goods  seized. 


Take  notice,  that  I  claim  from  you  certain  goods  and 
chattels  {describing  them)  seized  by  you  under  a  war- 
rant of  execution  {or  attachment)  issued  out  of  {name  of 

Court)  wherein is  plaintiff  and defendant, 

which  said  goods  and  chattels  I  claim  to  be  my  pro- 
perty and  not  that  of  the  said  defendant,  under  and 
by  virtue  of  {state  shortly  the  way  in  which  the  party 
claims  the  goods),  and  further  that  I  shall  hold  you  re- 
sponsible for  the  same,  or  for  any  loss  which  may  accrue 
to  me  owing  to  such  seizure. 

To  V.  W.,  baiUff,  &c.  E.  F. 

Dated,  ifec. 


U.   Warra/)it  of  commitment  after  examination  under 
section  188. 

In  the Division  Court  in  the  County  of , 

No. ,  A.D.  18—. 

[Seal.] 
Between  A.  B.,  plaintiff,  and  C.  D. ,  defendant. 

To  V.  W.,  bailiff  of  the  said  Court,  and  to  all  constables 

and  peace  officers  of  the  County  of  ,  and  to 

the  gaoler  of  the  common  gaol  of  the  said  County 
of . 

Whereas  at  the  sittings  of  this  Court,  holden  in  the 

said  county  on  the  day of ,  A.D.,  18 — ,  the 

plaintiff  obtained  judgment  against  the  defendant  for 

the  sum  of  $ ,  for  debt  {or  $ for  damages) 

and  ^ costs  ;  and  thereupon  it  was  ordered  by 

the  Judge  that  the  defendant  should  pay  the  same  to. 
the  clerk  forthwith. 

A.nd  whereas  the  defendant  having  been  personally 
served    with  the  summons  to  appear  {or  personally 
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appeared  at  the  trial),  the  Judge  at  the  hearing  of  the  Sec.  1S8. 
said  cause  {or  at  an  adjourned  hearing  of  the  cause), 
examined  the  defendant,  who  was  then  present  in 
Court  (leave  out  the  icords  "  the  defendant,  who  was 
then  present  in  Court,"  if  he  did  not  appear),  and  the 
other  evidence  {if  any)  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which  he 
contracted  the  said  debt  {or  incurred  the  damages  or 
liability  which  was  the  subject  of  the  action  in  which 
the  said  judgment  was  obtained  against  him),  and  as 
to  the  means  and  expectations  he  then  had,  and  as  to 
the  property  and  means  he  had  when  so  examined  of 
discharging  said  debt,  and  as  to  the  disposal  he  might 
have  made  of  any  of  his  property. 

And  whereas  it  appeared,  on  such  examination,  to  j^^^^^^^ 
the  satisfaction  of  the  Judge  of  the  said  Court,  that 

the  said did  incur  the  said  debt  (or  liability) 

under  false  pretences,  {or  by  breach  of  trust  or  <''''"' ^^• 
fraud),  or  that  he  obtained  credit  from  the  plaintiff,  or 
Avil fully  contracted  the  debt  or  liability  without  having 
had  at  the  time  a  reasonable  expectation  of  being  able 
to  pay  or  discharge  the  same,  or  had  made  {or  caused 
to  be  made)  a  gift  {or  delivery,  or  transfer)  of  his  pro- 
perty ;  or  removed  {or  concealed)  his  property,  with 
intent  to  defraud  his  creditors  {or  the  plaintiff);  or, 
and  whereas  it  appeared  to  the  satisfaction  of  the 
Judge  that  the  defendant  had  when  summoned  suffi- 
cient means  and  ability  to  pay  the  said  debt  {or  dam- 
ages) and  costs  recovered  against  him  ;  or  that  the 
defendant  had  when  so  examined  sufficient  means  and 
ability  to  pay  the  said  debt  {or  damages)  and  costs  so 
recovered  against  him,  and  was  ordered  to  pay  the 
same  forthwith,  but  refused  and  neglected  to  pay  the 
same  according  to  the  said  order.  And  thereupon  it 
was  ordered  by  the  said  Judge  that  the   defendant 

should  be  committed  for  the  term  of days  to  the 

common  gaol  of  the  said  county,  according  to  the  form 
of  the  statute  in  that  behalf,  or  until  he  should  be  dis- 
charged by  due  course  of  law  :  These  are  therefore  to 
require  you,  the  said  bailiff  and  others,  to  take  the 
said  defendant,  and  to  deliver  him  to  the  gaoler  of  the 
common  gaol  of  the  said  county  ;  and  you  the  said 
gaoler  are  hereby  required  to  receive  the  defendant, 
and  him  safely  keep  in  the  said  common  gaol,  for  the 

term  of days  from  the  arrest  under  this  warrant , 

or  until  he  shall  be  sooner  discharged  by  due  course  of 
law,  according  to  the  provisions  of  the  Act  of  Parlia- 


Onler. 
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.Sec.  188.  ment  in  that  behalf  ;  for  which  this  shall  be  your  suflBl- 

cient  warrant. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.D.  18—. 

X.  Y.,  Clerk. 
Debt  and  costs  up  to  the  time  of  the  delivery  of  this 
warrant  of  execution,  ^ . 


V.   Capias  in  withernam. 
In  the Division  Court  in  the  County  of . 

/?"!).  Act,  sec.      No, ,  A.D.  18—. 

'^'  _  [Seal]. 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
To  V.  W.,  bailiff  of  the  said  Court. 

Whereas  you  were  lately  commanded  that  without 
delay  you  should  cause  to  be  replevied  to  A.  B.  his 
goods,  chattels,  and  personal  property,  to  wit,  &c. 
{setting  out  the  description  of  the  property)  which  C.  D. 
had  taken  and  unjustly  detained  {or  unjustly  detained) 
as  it  was  said,  according  to  a  summons  in  replevin 
issued  out  of  this  Court  in  that  behalf,  and  you  after- 
wards returned  that  the  goods,  chattels  and  personal 
property  aforesaid  were  eloigned  by  the  said  C.  D.  out 
of  the  said  county  to  places  to  you  unknown,  so  that 
you  could  in  no  wise  replevy  the  same  to  the  said  A.  B. 

Therefore  you  are  commanded  that  you  take  in 
withernam  the  goods,  chattels  and  personal  property 
of  the  said  C.  D.  in  the  said  county,  to  the  value  of 
the  goods,  chattels  and  personal  property  by  him  the 
said  C.  D.  before  taken  {or  detained)  and  deliver  them 
to  the  said  A.  B. ,  to  be  kept  by  him  until  the  said  C.  D. 
deliver  the  goods,  chattels  and  personal  property  last 
aforesaid  to  the  said  A.  B. ;  and  in  what  manner  you 
shall  have  executed  this  writ  make  appear  at  the  sit- 
tings of  this  Court,  to  be  holden   at ,  in  the 

Township  of ,  in  the  said  County  of ,  on 

See  N.B.  to        the day  of ,  that  the  Judge  of  the  said 

Form  2<!.  Court  may  cause  to  be  done  there  upon  what  of  right 

and  according  to  the  laws  of  this  Province  shall  seem 
meet  to  be  done. 

You  are  also  commanded  that  if  the  said  A.  B.  shall 
make  you  secure  of  prosecuting  his  claims,  and  of  re- 
turning the  goods,  chattels  and  personal  property  to  be 
by  you  taken  in  withernam  as  aforesaid,  if  a  return 
thereof  shall  be  adjudged,  then  that  you  put  by  gages 
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and  safe  pledges  the  said  C.  D.  that  he  be  before  the  Rep.  Act,>i.  is. 
Judge  of  the  said  Court,  at  the  time  last  aforesaid,  to 
answer  to  the  said  A.  B.  of  the  taking  and  unjustly 
detaining  of  his  goods,  chattels  und  personal  property- 
aforesaid,  and  have  then  there  this  writ,  and  that  you 
return  an  answer  to  this  mandate  at  the  next  sittings 
of  the  said  Court,  for  which  this  shall  be  your  sufficient 
warrant. 

Given  under  the  seal  of  the  Court  this day  of 

,  A.  D.  18—. 

X.  Y.,  Clerk. 


W.  Execution  against  garnishee  for  costs  under  section  139. 

In  the Division  Court  in  the  County  of . 

[Seal.] 
Between  A.  B.,  primary  creditor,  and  C.  D.,  primary 

debtor,  and  E.  F.,  garnishee. 

Amount  adjudged  due  from  the  primary  debtor  Ecc.  139. 

to   the  primary  creditor  the day    of 

,  A.D.  18—,  for  debt $ 

For  costs 

Total  sum 

Amount  adjudged  to  the  primary  creditor  for 

money  owing from  the  garnishee  the 

day  of ,  A.D.  18— $ 

To  V.  W.,  bailiff  of  the  said  Court. 

You  are  hereby  required  to  levy  of  the  goods  and 
chattels  of  the  garnishee  (not  exempt  from  execution), 

$ ,  money  owing  from  him  to  the  primary  debtor; 

"  and  inasmuch  as  the  said  garnishee  set  up  a  defence 
to  the  said  claim  which  he  knew  (or  ought  to  have 
known)  was  untenable,  the  Judge  ordered  that  he 
should  pay  the  costs  of  the  said  proceeding,  amount- 
ing to  $— .     You  are  therefore  further  required  to 

levy  of  the  said  goods  and  chattels  of  the  said , 

garnishee  (not  exempt  as  aforesaid),  the  said  sum  of 

S to  satisfy  the  said  costs,"  and  what  you  shall 

have  done  herein  return  with  this  writ  within  thirty 
days  after  the  date  hereof. 

Dated  the day  of ,  18—. 

X.  Y.,  Clerk. 
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X.  Notice  demanding  inspection  of  documents. 
{Style  of  Court  and  cause.) 
Rule  137.  Take  notice,  that  I  desire  [or  G.  N. ,  my  attorney  {or 

agent),  desires]  to  inspect  the  documents  and  instru- 
ments in  your  possession  or  power,  or  under  your  con- 
trol, hereinafter  described,  at  any  place  within  the 
division,  to  be  appointed  by  you  under  the  provisions 
of  Rule  137 ;  and  I  request  you  to  appoint  the  said 
place  according  to  the  said  rule. 

Dated  this day  of ,  18 — . 

A.  B.,  or  C.  D.,  plaintiff  or  defendant. 
To  A.  B.,  plaintiff,  or  C.  D.,  defendant. 

{Here  describe  the  documents  required.) 
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DISTRICT  OF  ALGOMA. 
Judge — Hon.  Walter  McCrea,  Sault  Ste.  Marie. 

LIMITS  AND  OFFICERS. 

I. — Bounded  west  by  Thunder  Bay  District — 87th  parallel  of 
west  longtitude — and  east  by  Bar  River,  including  all  the  islands 
in  front.  Clerk — E.  Biggings  ;  Bailiff — John  Dawson,  Sault 
Ste.  Marie  P.  O. 

II. — Bounded  west  by  Bar  River,  and  east  by  Serpent  River, 
including  St.  Joseph's  Island  and  other  islands  in  front.  Clerk 
— Jas.  B.  Dobie ;  Bailiff — Thomas  Collins,  Bruce  Mines  P.  0. 

III. — Bounded  west  by  Serpent  River,  east  by  the  eastern 
boundary  of  the  district,  including  that  part  of  the  Island  of 
Manitoulin  lying  north  of  the  line  between  the  6tli  and  7th 
concessions  of  the  Township  of  Sheguiendah,  the  4th  and  5th 
concessions  of  the  Township  of  Bidwell,  and  the  6th  and  7th 
concessions  to  the  line  between  Lots  Nos.  17  and  18  in  the 
Township  of  Billings,  together  with  all  other  islands  in  front, 
except  Barrie  Island  and  that  part  of  Manitoulin  not  described 
as  above.  Clerk — Samuel  McLean  ;  Bailiff'- — Donald  McKen- 
zie.  Little  Current  P.  O. 

lY. — All  that  part  of  Manitoulin  lying  east  of  Manitowan- 
ing  and  South  Bays,  and  south  of  the  line  between  the  6th 
and  7th  concessions  of  Sheguiendah,  the  4th  and  5th  con- 
cessions of  Bidwell,  the  6th  and  7th  concessions  of  Billings,  to 
the  line  between  Lots  17  and  18  ;  thence  southerly  along  said 
line  to  Lake  Mindemoya  ;  thence  south-westerly  along  the  shore 
of  said  lake  to  the  town  line  between  Billings  and  Carnarvon  ; 
thence  westerly  along  said  line  and  through  the  Township  of 
Campbell,  between  the  6th  and  7th  concessions,  to  the  westerly 
boundary  thereof ;  thence  southerly  along  said  boundary  to  the 

{t)  When  the  clerk  and  bailiff  have  the  same  P.  O.,  the  address  given 
is  applicable  to  both. 
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shores  of  Lake  Huron.     Clerk — William  Stoten  Francis  ;  Bailiff 
— Edward  Henry,  Manitowaning  P.  O. 

V. — All  that  part  of  Manitoulin  not  contained  in  Divisions 
III.  and  IV.,  and  of  Barrie  Island.  Clerk — James  M.  Fraser ; 
Bailiff— EdiW2ivdi  H.  Jackson,  Gore  Bay  P.  0. 


COUNTY  OF  BRANT. 

County  Judge — Stephen  James  Jones,  Esq.,  Brantford. 

LIMITS  AND  officers. 

I. — The  Town  of  Brantford  and  that  part  of  the  Township  of 
Brantford  not  included  in  the  other  divisions  hereinafter  de- 
scribed. Clerk — J.  Robinson ;  Bailiff- — Joseph  Jackson,  Brant- 
ford P.  O. 

II. — The  Town  of  Paris,  and  that  part  of  South  Dumfries 
west  of  the  line,  between  Lots  18  and  19,  and  that  part  of  the 
first  concession  of  the  Township  of  Brantford  lying  west  of  a 
continuationof  the  last  mentioned  line.  Clerk — W.  Gouinlock  ; 
Bailiff— AVoQvi  Huson,  Paris  P.  O. 

III. — The  remainder  of  the  Township  of  South  Dumfries  and 
of  the  first  concession  of  the  Township  of  Brantford.  Clerk — 
J.  P.  Galloway  ;  Bailiff- — Miller  B.  Laurason,  St.  George  P.  O. 

IV. — The  ten  northern  concessions  of  the  Township  of  Bur- 
ford,  and  that  part  of  the  second,  third,  fourth  and  fifth  conces- 
sions of  the  Township  of  Brantford  west  of  the  line  between  Lots 
Nos.  10  and  11,  and  that  portion  of  the  Kerr  Tract  west  of  a 
continuation  of  the  last  mentioned  line.  Clerk — Henry  Cox, 
Burford  P.  O.  ;  Bailiff — Jos.  Jackson,  Brantford  P.  O. 

V. — The  Township  of  Oakland,  the  four  southern  concessions 
of  the  Township  of  Burford,  and  Lots  Nos.  1  to  5  inclusive,  in 
the  Ranges  east  and  west  of  the  Mount  Pleasant  Road,  in  tlie 
Township  of  Brantford,  adjoining  the  Township  of  Oakland. 
Clerk — A.  Foster ;  Bailiff— Oh^axl^B  Wheeland,  Scotland  P.  0. 

VI. — The  Townships  of  Onondaga  and  Tuscarora,  and  that 
part  of  the  Township  of  Brantford  lying  south  of  the  main  road 
from  Brantford  to  Hamilton,  and  east  of  Fairchild's  Creek. 
Clerk — J.  Henderson  ;  Bailiff — Matthew  Day,  Onondaga  P.O. 


COUNTY  OF  BRUCE. 
County  Judge — J.  J.  Kingsmill,  Esq.,  Vralkerton. 
limits  and  officers. 
I. — Town  of  Walkerton,  Township  of  Carrick,  and  all  of  tlie 
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Township  of  Brant  south  of  line  between  11th  and  12th  con- 
cessions. C/erA;— William  Collins  ;  Bailiffs — E.  A.  Healy  and 
W.  A.  Healy,  Walkerton  P.  0. 

II. — The  Townships  of  Culross  and  Kinloss ;  that  portion  of 
the  Township  of  Greenock  south  of  the  line  between  the  11th 
and  12th  concessions,  and  the  Villages  of  Lucknow  and  Tees- 
water.  Clerk — H.  B.  O'Connor,  Teeswater  P.  O. ;  Bailiffs — 
Peter  Corrigan,  Holy  wood  P.  0.,  and  Wm.  Mills,  Teeswater  P.O. 

III. — The  Town  of  Kincardine,  the  Township  of  Huron  and 
the  Township  of  Kincardine,  except  the  10th,  1 1th  and  12th 
concessions.  Clerk — Joseph  Barker ;  Bailiff — F.  A.  Loscombe, 
Kincardine  P.  0. 

IV. — That  portion  of  the  Township  of  Bruce  lying  to  the 
east  of  the  side  road  between  Lots  25  and  26  from  8th  con- 
cession to  14th  concession,  both  inclusive.  That  portion  of 
Greenock  north  of  the  line  between  concessions  1 1  and  1 2 ;' 
that  part  of  Brant  north  of  the  line  between  concessions  1 1  and 
12;  the  Township  of  Elderslie,  except  Lots  16  to  36  inclusive 
in  12th,  13th  and  14th  concessions  ;  and  that  portion  of  Saugeen 
to  the  east  of  the  line  between  Lots  28  and  29,  and  south  of  the 
production  of  the  town  line  between  Arran  and  Elderslie,  to 
the  Saugeen  Kiver.  Clerk — F.  Grange  ;  Bailiff'— W .  W.  Hogg, 
Paisley  P.  0. 

V. — The  Villages  of  Southampton  and  Port  Elgin  ;  that 
portion  of  Saugeen  west  of  the  line,  between  Lots  28  and  29, 
and  north  of  the  production  of  the  town  line  between  Arran 
and  Elderslie  to  the  Saugeen  River  ;  that  portion  of  the  Town- 
ship of  Arran  lying  west  of  the  line  between  Lots  10  and  11 
and  north  of  Arran  Lake,  and  the  outlet  of  said  lake ;  and  that 
part  of  Amabel  lying  south  of  the  1 0th  concession  line.  Clerk 
— Cyrus  Carroll ;  ^a?7(^— Matthew  Hunter,  Port  Elgin  P.  0. 

VI. — The  10th,  11th  and  12th  concessions  of  the  Township 
of  Kincardine,  and  the  whole  of  the  Township  of  Bruce,  ex- 
cepting that  part  east  of  the  side  line  between  Lots  25  and  26, 
from  8th  to  14th  concession,  both  inclusive.  Clerk — Hugh 
Murray,  -CJiiderwood  P.  0. ;  Bailiff— Geoige  Deighton,  Tiverton 
P.O. 

VIL — All  the  Township  of  Arran  lying  east  of  the  side  line 
between  Lots  10  and  11  and  south  of  Arran  Lake,  and  the  out- 
let of  said  lake,  and  Lots  16  to  36  inclusive,  in  12th,  13th  and 
14th  concessions  of  the  Township  of  Elderslie.  Clerk — George 
Stirke  ;  Bailiff— AhTSLham  Neelands,  Invermay  P.  O. 
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VIII. — AU  north  of  the  10th  concession  line  of  the  Town- 
ship of  Amabel,  and  the  whole  of  the  Townships  of  Albemarle, 
Eastnor,  Lindsay  and  St.  Edmunds.  Clerk — B.  B.  Miller ; 
Bailiff— -Kemj  Trout,  Wiarton  P.  0. 


COUNTY  OE  CARLETOK 

County  Judge— Wm.  Aird  Ross,  Esq.,  Ottawa. 

Junior  Judge — Robert  Lyon,  Esq.,  Ottawa. 

LIMITS  AND  OFFICERS. 

I. — The  City  of  Ottawa;  that  part  of  the  Township  of  Nepean, 
west  of  the  River  Rideau  to  the  concession  linebetweeu  the  1st 
and  2nd  concessions,  Rideau  Front,  and  to  the  boundary  line 
between  Lots  25  and  26,  Ottawa  Eront ;  the  Township  of  Glou- 
cester to  Lot  15  inclusive,  Rideau  Front,  and  concessions  1  to 
6  inclusive,  Ottawa  Front,  with  the  islands  in  the  Ottawa 
opposite  thereto.  Clerk — George  R.  Burke  ;  Bailiff — Robert 
Hamilton,  Ottawa  P.  0. 

11. — The  Township  of  Goulburn  ;  the  8th,  9tli  and  10th  con- 
cessions of  the  Township  of  jVlarlborough  ;  and  all  that  portion 
of  Nepean  south  of  the  River  Goodwood,  and  the  4th,  5th  and 
6th  concessions  thereof,  north  of  the  same  river  to  the  boundary 
line  between  Lots  20  and  21  in  the  last  mentioned  concession. 
Clerk— B..  Rielly  ;  Bailiff— Aaron  Wright,  Richmond  P.  O. 

III. — The  Townships  of  March  and  Huntley.  Clerk — John 
Fenton  ;  Bailiff — Alex.  Johnston,  Huntley  P.  O. 

IV. — The  Townships  of  Fitzroy  and  Torbolton.  Clerk — W. 
Taylor  ;  Bailiff'— B..  T.  Smith,  Fitzroy  Harbour  P.  0. 

y. — The  Township  of  North  Gower,  Long  Island  in  the 
Rideau  River,  and  the  1st,  2nd,  3rd,  4th,  5th,  6th,  7th  and  8th 
concessions  of  Marlborough.  Clerk — Jas.  Bateman  ;  Bailiff — 
Jas.  Johnston,  North  Gower  P.  0. 

VI. — The  Township  of  Osgoode  ;  the  7th,  8th  and  9th  con- 
cessions, Ottawa  Front;  and  from  Lots  16  to  30  inclusive, 
Rideau  Front  of  the  Township  of  Gloucester.  Clerk — Ira 
Morgan  ;  Bailiff — W.  M.  Sutherland,  Metcalfe,  Osgoode. 

VII. — Lots  1  to  5  inclusive,  in  the  1st,  2nd,  3rd  and  4th 
concessions  of  the  Township  of  March ;  the  Township  of 
Nepean,  except  the  portion  of  the  2nd  and  3rd  concessions, 
Rideau  Front,  lying  south  of  the  River  Goodwood,  and  Lots 
1  to  20  inclusive  in  the  4th,  5th  and  6th  concessions,  Rideau 
Front.  Clerk — Frederick  W.  Harmer ;  Bailiff- — Alex.  Wilson, 
Bell's  Corners  P.  0. 
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COUNTY  OF  ELGIK 
County  Judge — D.  J.  Hughes,  Esq.,  St.  Thomas. 

LIMITS  AND  OFFICERS. 

I. — Comprising  the  Townships  of  Bayham,  South  Dorchester 
and  Malahide.  Clerk— Alex.  Love  ;  Bailifs—W.  W.  Whiter 
and  Roswell  Mott,  Aylmer  P.  0. 

II. — Comprising  the  Townships  of  Southwold  and  Yarmouth. 
Clerk — Charles  Askew;  Bailiff^- — Lauchlin  Campbell,  St. Thomas 
P.  0. 

III.— The  Town  of  St.  Thomas.  C^r^— Charles  Askew  ; 
Bailiff— 'La.vLchlm  Campbell,  St.  Thomas  P.  O. 

IV. — The  Township  of  Aldborough  and  Dunwicn.  Clerk — 
F.  McDiarmid,  Rodney  P.  O. ;  Bailiff— Vhilii>  Smelz,  West 
Lome  P.  O.,  Bismarck. 


COUNTY  OF  ESSEX. 
County  Judge — G.  W.  Lcggatt,  Esq.,  Sandwich. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Sandwich  and  the  Township  of  Sandwich 
West.  Clerk— John  C.  Baby,  Sandwich  P.  O.  ;  Bailies— 
Thomas  A.  McKee,  Sandwich  P.  O.,  and  John  Cornish,  Windsor 
P.  0. 

II. — The  Town  of  Amherstburg  and  Townships  of  Maiden 
and  Anderdon.  Clerk — John  H.  C.  Leggatt,  Amherstburg 
P.  O. ;  ^ai7/jf6^— William  Kelly,  Anderdon  P.  O.,  and  William 
Sparks,  Amherstburg  P.  0. 

III. — Township  of  Gosfield.  Clerk — Ed.  Al worth;  Bailiff — 
George  Malott,  Kingsville  P.  O. 

IV. — Township  of  Colchester,  less  that  part  taken  out  by  the 
8th  division.  CZ^r/.-— Charles  Bell,  Oxley  P.  0.  ;  Bailiff- 
John  Boring,  Colchester  P.  O. 

V. — Township  of  Mersea.  Clerk — Jonathan  Wigfield; 
Bail  if — John  McGaw,  Leamington  P.  O. 

VI. — The  Townships  of  Rochester  and  West  Tilbury.  Cler^k — 
R.  A.  Lacroix;  Bailiff — Alexander  Bisson,  Belle  River  P.  0. 

VII. — The  Town  of  Windsor  and  all  the  Township  of  Sand- 
wich East,  north  of  Talbot  Street,  but  not  including  the  lots  on 
the  north  side  of  the  street,  as  ftir  as  Nos.  306  and  307  ;  and  all 
the  Township  of  Maidstone  north  of  the  Middle  Road.  Clerk — 
J.  McCrae  ;  Bailiffs  John  Cornish,  Windsor  P.  O. 
28 
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VIII. — That  part  of  the  Township  of  Maidstone,  lying  south 
of  the  Middle  Road ;  so  much  of  the  Township  of  Sandwich 
East  as  is  south  of  Talbot  Street,  including  the  lots  on  both 
sides  of  said  street  to  Nos.  306  and  307  ;  all  of  the  Township 
of  Colchester  that  lies  north  of  the  9th  concession,  including 
the  said  concession,  including  the  lots  on  both  sides  of  Maiden 
Street ;  and  all  that  part  of  the  Township  of  Gosfield  north  of 
concession  6,  and  extending  as  far  east  from  the  limits  between 
Gosfield  and  Colchester  as  Lot  No.  12,  including  such  lot  in 
each  concession  north  of  concession  6,  inclusive.  Clerk — 
John  Milne ;  Bailiff- — George  Mathews,  Essex  Centre  P.  0. 


COUNTY  OF  EEONTENAC. 
County  Judge — C.  Y.  Price,  Esq.,  Kingston. 

LIMITS  AND  OFFICERS. 

I. — City  of  Kingston,  the  Townships  of  Wolfe  and  Howe 
Islands,  the  Village  of  Portsmouth,  and  all  that  part  of  the 
Township  of  Pittsburgh  south  and  west  of  the  rear  of  the  5th 
concession  thereof.  Clerk — John  Duff,  Kingston  P.  0. ; 
Bailiffs — John  A.  Gardner,  Kingston  P.O., and  Michael  Furlong, 
Wolfe  Island. 

II. — Township  of  Kingston,  except  that  part  of  the  6th 
and  7th  concessions  lying  north-east  of  Mud  Lake.  Clerk — 
Peter  McKim,  Waterloo  P.  0.  ;  Bailiff — John  A.  Gardner, 
Kingston  P.  O. 

III. — Townships  of  Loughborough  and  Bedford.  Clerk — 
Charles  Ruttan ;  Bailiff — John  W.  Freeman,  Loughborough 
P.  0. 

IV. — Townships  of  Portland,  Hinchinbrooke,  Olden,  Oso, 
Clarendon  and  Palmerston.  Clerk — James  Grant,  Verona  P.O.  ; 
^ai7/^s— Sidney  W.  Davey,  Verona  P.  0.,  and  M.  W.  Price, 
ArdenP.  0. 

V. — Township  of  Storrington;  and  all  that  part  of  the  Town- 
ship of  Pittsburgh  north  of  the  4th  concession.  Clerk — 
David  J.  Walker ;  Bailiff — William  Walker,  Inverary  P.  O. 


COUNTY  OF  GREY. 
County  Judge — Henry  Macpherson,  Esq.,  Owen  Sound. 

LIMITS  AND  OFFICERS. 

I. — Town  of  Owen  Sound,  and  Townships  of  Derby,  Keppel, 
Sydenham  and  Sarawak.  Clerk — John  Stephens ;  Bailiff— 
Robert  Edgar,  Owen  Sound  P.  0. 
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II. The  Townships  of  Normanby,  Egremont  and  Bentinck; 

the  Town  of  Durham,  and  the  whole  of  the  Township  of 
Glenelg,  except  the  1st,  2nd,  and  3rd  ranges,  lying  west  of  the 
Toronto  and  Sydenham  Road,  and  numbering  from  81  to  110. 
Clerk Wm.  Jackson ;  Bailiff— Thos.  Mercilith,  Durham  P.  O. 

III. — Township  of  St  Vincent,  the  Town  of  Meaford,  and  the 
west  half  of  the  Township  of  Euphrasia.  Clerk — T.  Plunkett; 
Bailiff— AndvGw  Watt,  Meaford  P.  0. 

IV. — Township  of  Collingwood,  the  east  half  of  Euphrasia, 
and  east  half  of  Osprey.  Clerk — Thos.  J.  Eorke,  Heathcote 
P.  0.  :  Bailiff — Alexander  Mitchell,  Clarksburg. 

Y. — Townships  of  Artemesia,  Proton,  and  Melancthon ;  the 
west  half  of  Osprey ;  and  the  ranges  lying  parallel  to  the  Toronto 
and  Sydenham  Eoad,  in  the  Township  of  Glenelg.  Clerk — John 
W.  Armstrong,  Elesherton  P.  0. ;  Bailiff — Fredk.  Armstrong, 
Inistioge  P.  0.,  and  Abram  S.  yandusen,  Chats  worth  P.  0. 

VI. — To-\vnships  of  Holland  and  Sullivan.  Clerk — Henry 
Card  well  :   Bailiff — Abram  S.  Van  Dusen,  Chatsworth  P.  0. 


COUNTY  OF  HALDIMAND. 
County  Judge — J.  G.  Stevenson,  Esq.,  Cayuga. 

LIMITS  AND  OFFICERS. 

I. — All  the  Township  of  Seneca,  except  the  first  and  second 
concessions,  the  Young  Tract,  and  the  property  of  the  late 
Richard  Martin  and  the  late  Robert  Wier ;  all  the  Township  of 
Oneida,  except  the  first  range  north  of  tlie  Cayuga  line,  the 
Dennis  Tract,  and  the  lots  southerly  of  said  tract.  Clerk — Wm. 
Jackson,  Caledonia  P.  O.;  Bailiff- — Henry  J.  Ince,  Willow 
Grove  P.  O. 

II. — Tlie  whole  of  the  Township  of  North  Cayuga,  except  that 
portion  thereof  lying  north-east  of  side  line  between  Lots  12  and 
13  ;  the  first  and  second  concessions  of  the  Township  of  Seneca, 
excepting  that  portion  thereof  lying  north-east  of  the  side  line 
between  Lots  12  and  13;  the  Young  Tract,  and  the  lands  of 
the  late  Robt.  Wier  and  the  late  Richard  Martin,  Esquires ;  the 
first  range  of  Oneida  north  of  Cayuga  ;  also  the  Dennis  Tract, 
and  lots  lying  south.  Clerk — Wm.  Mussen  ;  Bailiff- — Andrew 
Firdin,  Cayuga  P.  0. 

III. — The  Townships  of  Moulton,  Sherbrooke  and  Dunn,  in- 
cluding the  Village  of  Dunnville.  Clerk — T.  Armour;  Bailiff— 
James  Clemmo,  Dunnville  P.  O. 
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IV. — The  Townships  of  South  Cayuga  and  Rainham.  Clerk 
— Isaac  Honsberger ;  Bailif— Jacob  Fite,  Rainham  P.  O. 

V. — The  Township  of  Canborough,  and  those  portions  of  North 
Cayuga  and  Seneca  not  included  in  the  other  divisions.  Clerk 
— Seth  K.  Smith  ;  Bailiff—EXi  W.  Robins,  Canboro'  P.  O. 

VI. — Township  of  Walpole.  Clerk — C.  E.  Bourne,  Jarvis 
P.  0.  j  Bailiff— M.  Atkinson,  Cheapside  P.  0. 


PROVISIONAL  COUNTY  OF  HALIBURTON. 

Stipendiary  Magistrate — S.  S.  Peck,  Esq.,  Minden. 

LIMITS    AND    OFFICERS. 

I. — The  Townships  of  Snowden,  Glamorgan,  Minden,  Stan- 
hope, Sherbourne,  McClintock,  Lutterworth,  Anson  and  Hin- 
don.  Clerk — C.  D.  Curry;  Bailiff — R.  C.  Garratt,  Minden 
P.O. 

II. — The  Townships  of  Dysart,  Dudley,  Harcourt,  Guilford, 
Harburn,  Bruton,  Havelock,  Eyre,  Clyde,  Monmouth,  Cardiff, 
Livingstone,  Lawrence  and  Nightingale.  Clerk — Chas.  A. 
Wastell ;  Bailiff— Ad&m  H.   Garratt,  Haliburton  P.  O. 


COUNTY  OF  HALTON. 
County  Judge — Thomas  Miller,  Esq.,  Milton. 

LIMITS    AND    officers. 

I. — All  that  part  of  the  Township  of  Trafalgar  from  the  line 
between  the  fifth  and  sixth  concessions  of  the  new  survey,  west 
to  the  township  line,  and  from  the  line  between  Lots  18  and 
19,  in  the  old  survey,  also  westerly  to  the  town  line.  Clerk — 
Wm.  Panton  ;  Bailiff' — James  A.  Frazer,  Milton  P.  0. 

II. — The  lejnaining  part  of  the  Township  of  Trafalgar. 
Clerk — Robt.  Balmer ;  Bailiff— Chsules  H.  Thompson,  Oakville 
P.  0. 

III. — The  five  easterly  concessions  of  the  Township  of 
Esquesing.     Clerk — John  Holgate,  Georgetown  P.  O. 

IV. — The  six  westerly  conce«sions  of  the  Township  of 
Esquesing.  Clerk — James  Matthews;  Bailiff- — ^William  Hem- 
strut,  Acton  P.  0. 

V. — The  Township  of  Nassagaweya.  Cle?^k — Samuel  R. 
Lister ;  Bailiff- — Ephxaim  Chapman,  Nassagaweya  P.  O. 

VL— The  Township  of  Nelson.  Clerk— UoU.  Miller;  Bailiff 
— John  W.  Henderson,  Burlington  P.  0, 
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COUNTY  OF  HASTINGS. 

County  Judge — Hon.  George  Sherwood,  Q.C.,  Belleville. 

Junior  Judge — T.  A.  Lazier,  Esq.,  Belleville. 

LIMITS  AND  OFFICERS. 

I.  —City  of  Belleville.  Clerk— R.  C.  Hulme  -,  Bailiff's— -John 
Bull  and  Wm.  H.  Stinson,  Belleville  P.  O.*- 

II. — All  that  part  of  the  Township  of  Sidney  which  lies  east 
of  the  line  betw^een  Lots  Nos.  6  and  7  in  the  several  concessions 
of  said  township,  and  south  of  the  9th  concession.  Clerk— J). 
R.  Ketcheson,  Wallbridge  P.  0. ;  Bm'lif— John  E.  Bleecker, 
Frankford  P.  O. 

III. — The  Township  of  Tyendinaga.  Clerk — Hiram  Holden  ; 
Bailiff — Wm.  R.  Lazier,  Shannonville  P.  O. 

ly.  The  Township  of  Hungerford.  Clerk — James  Reid ; 
Bailiff— W.  J.  Bowell,  Tweed  P.  0. 

Y.  All  that  part  of  the  Township  of  Sidney  which  lies  to  the 
north  of  the  dth  concession,  and  to  the  east  of  Lot  No.  6  in 
each  concession  north  of  the  8th  concession  of  said  township ; 
and  all  that  part  of  the  Township  of  Rawdon  which  lies  to  the 
south  of  the  9th  concession.  Clerk — G.  E.  Bull;  Bailiff— 
Chas.  Butler,  Stirling  P.  O. 

VI.  The  Township  of  Madoc  and  Tudor;  and  all  that  part  of 
the  Township  of  Limerick  lying  south  of  the  11  th  concession  and 
east  of  Lot  No.  26,  in  each  concession  south  of  the  said  11th 
concession  of  the  said  Township  of  Limerick.  Clerk — G.  D. 
Rawe  ;  Bailiff— Kenij  Bull,  Madoc  P.  0. 

VII.  The  Township  of  Huntingdon.  Clerk— Thos.  Emo ; 
Bailiff — John  B.  Fox,  Ivanhoe  P.  O. 

VIIL— The  Township  of  Thurlow.  Clerk— Jacoh  Sills,  Can^ 
ifton  P.  0. ;  Bailiff— Wm.  H.  Stinson,  Belleville  P.  0. 

IX. — The  Village  of  Trenton  ;  and  all  that  part  of  the  Town- 
ship of  Sidney  which  lies  to  the  west  of  Lot  No.  7  in  each  of 
the  concessions  of  the  said  township,  including  Mill  Island. 
Clerk — Jeremiah  Simmons  ;  Bailiff — Lewis  Cruickshank,  Tren- 
ton P.  0. 

X. — The  Townships  of  Marmora  and  Lake;  and  all  that  part 
of  the  Township  of  Rawdon  which  lies  to  the  north  of  the  8th 
concession  of  the  said  Township  of  Rawdon.  Clerk — David 
Bentley,  Marmora  P.  0.;  Bailiffs — Thomas  Warren,  Marmora 
P.  O.,  and  Charles  Butler,  Stirling  P.  0. 

XL — The  Townships  of  Elzevir  and  Grimsthorpe,  and  all 
that  part  of  the  Township  of  Cashel  lying  south  of  the  11th 
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concession  of  the  said  township.     Clerk — James  Mairs,  Bridge- 
water  P.  0.  ;  Bailiff— Rqhtj  Bull,  Madoc  P.  O. 

XII. — The  Townships  of  Wollaston,  Faraday,  Herschel, 
McClure,  Wicklow,  Bangor,  Carlow,  Monteagle,  Dungannon, 
and  Mayo ;  and  all  that  part  of  the  Township  of  Cashel  lying 
north  of  the  10th  concession  of  said  township;  and  all  those 
parts  of  the  Township  of  Limerick  lying  north  of  the  10th  con- 
cession and  west  of  Lot  l!^o .  25  in  each  concession  south  of  the 
11th  concession  of  the  said  Township  of  Limerick.  Clerk — 
John  Wilson  ;  Bailiff — George  McLean,  L'Amable  P.  0. 


COUNTY  OF  HURON. 
County  Judge  — W.  R.  Squier,  Esq.,  Goderich. 
Junior  Judge — I.  F.  Toms,  Esq.,  Goderich. 

LIMITS  AND  officers. 

I. — That  part  of  the  Township  of  Goderich  to  the  north  of 
the  cut  line  and  the  Huron  Road,  until  the  same  meets  Ihe 
road  allowance  between  the  13th  and  14th  concessions;  then 
back  along  the  Huron  Road  to  its  junction  with  the  cut  line  ; 
then  west  by  the  road  allowance,  between  concessions  1 1  and  1 2 
to  the  River  Maitland  ;  then  along  the  River  Maitland  to  Gode- 
rich, together  with  the  Township  of  Colborne.  Clprk — John 
S.  McDougall ;  Bailiff— J.  C.  Currie,  Goderich  P.  0. 

11. — The  Township  of  McKillop,  the  Town  of  Seaforth,  and 
all  that  portion  of  the  Township  of  Tuckersmith  not  included 
in  the  3rd  division.  Clerk — L.  Meyer ;  Bailiff — Joseph  Brine, 
Seaforth  P.  O. 

III. — The  Township  of  Hullett ;  that  part  of  the  Township  of 
Goderich  not  included  in  Nos.  1  and  7  ;  1st,  2nd,  3rd  and 
4th  concessions  Township  of  Stanley  ;  1st  and  2nd  concessions 
Township  of  Tuckersmith,  London  Road  Survey,  north  of  Lot 
15  ;  and  that  portion  west  of  side  road  between  Lots  25  and  26 
Huron  Road  Survey ;  and  the  Town  of  Clinton.  Clerk — W. 
W.  Farran ;  Bailiff — D  Dickinson,  Clinton  P.  0. 

IV. — ^The  Township  of  Grey  ;  all  of  the  Township  of  Morris 
east  of  side  road  between  Lots  Nos.  10  and  11 ;  and  the  Village 
of  Brussels.  Clerk — B.  Fralick  ;  Bailiff— Thomas  English, 
Brussels  P.  0. 

V. — The  Townships  of  Usborne  and  Stephen,  the  first  four 
concessions  of  the  Township  of  Hay,  and  the  Village  of  Ex- 
eter.     Clerk— Thos.  Trivett;  Bailijf—J,  D.  Ellis,  Exeter  P.  O, 
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VI. — The  Townships  of  West  Wawanosh  and  Ashfield. 
CJerk — John  Cooke ;  Bailiff — Eobert  Hagan,  Dungannon  P.  0. 

VII. — The  Township  of  Goderich  south  of  the  cut  line  and 
Huron  Road  until  the  same  joins  the  road  between  the  13th  and 
1 4th  concessions  of  the  Township  of  Goderich  ;  thence  along 
said  concession  until  the  same  joins  the  River  Bayfield  ;  all 
Stanley  not  included  in  JSTo.  3 ;  all  Hay  not  included  in  Xo. 
5  ;  and  the  Village  of  Bayfield.  Clerk — W.  \V.  Connor ; 
Bailiff— RohQTi  Baxter,  Bayfield  P.  0. 

VIII. — The  Village  of  Wingham  ;  the  Township  of  Turn- 
berry  and  East  Wawanosh  ;  all  the  Township  of  Morris  not 
included  in  ^^o.  4  ;  and  the  Village  of  Blyth.  Clerk — Dixie 
Watson  ;  Bailiff— Wm.  McConnell,  Wingham  P.  0. 

IX. — The  Township  of  Howick  and  the  Village  of  Wroxeter. 
CUrk — George  Gibson  ;  Bailiff — Jos.  Cowen,  Wroxeter  P.  0. 


COUNTY  OF  KENT. 
County  Judge — Archibald  Bell,  Esq.,  Chatham. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Chatham,  and  those  parts  of  the  Townships 
of  Tilbury  East,  Raleigh,  Harwich,  Chatham  and  Dover  not 
included  in  the  divisions  hereinafter  described.  Clerk — Wm.  B. 
Wells,  Jr. ;  Bailiffs — Charles  J.  Moore  and  T.  H.  Nelson,  Chat- 
ham P.  O. 

11. — That  part  of  the  Township  of  Howard  south  of  the  2nd 
and  3rd  concession  line  by  the  eastern  boundary  (known  as  the 
Botany  Road),  and  that  part  of  the  ToAvnship  of  Oxford  south 
of  the  eleventh  concession.  Chrk — J.  Duck  ;  Bailiff— WiUiajR 
Teetzel,  Morpeth  P.  O. 

III. — That  part  of  the  Gore  of  Camden  lying  west  of  the  11th 
concession  ;  that  part  of  the  Township  of  Camden  lying  west  of 
the  side  line  between  Lots  6  and  7,  the  ^  illage  of  Dresden  and 
that  part  of  the  Township  of  Chatham  north  of  the  5th  con- 
cession and  east  of  the  side  road  between  Lots  12  and  13.  Clerk 
— S.  Wallace  ;  Bailiffs — James  Stephens  and  Charles  Stephens, 
Dresden  P.  0. 

IV. — That  part  of  the  Township  of  Harwich  south  of  the  5th 
concession,  from  the  River  Thames  by  the  eastern  boundary,  and 
of  the  3rd  concession  by  the  western  boundary ;  and  that  part 
of  Raleigh  south  of  the  15th  concession,  and  west  of  the  side 
road  between  Lots  12  and  13,  and  the  road  to  Lake  Erie  through 
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Lot  147  on  Talbot  Road.  Clerk— G.  Young ;  Bailifs— John 
A.  Little  and  William  R.  Fellowes,  Jr. ,  Rondeau  P.  O. 

V. — The  Village  of  Wallaceburg  ;  the  Gore  of  Chatham  ;  that 
part  of  the  Township  of  Chatham  south  of  the  12th  concession 
and  west  of  the  side  road  between  Lots  1 2  and  1 3,  and  that  part 
of  Dover  north  of  the  12th  concession.  Glei^k — John  LiUie  ; 
Bailiff— Jj.  A.  McDougall,  Wallaceburgh  P.  0. 

VL— That  part  of  Howard,  north  of  the  3rd  concession  (or 
Botany  Road  aforesaid) ;  that  part  of  Orford  north  of  the  10th 
concession ;  the  Township  of  Zone  ;  the  Town  of  Bothwell  ; 
the  Village  of  Thames ville ;  that  part  of  the  Gore  of  Camden 
east  of  the  10th  concession  ;  and  that  part  of  the  Township  of 
Camden  east  of  the  side  line  between  Lots  6  and  7.  Clerk — 
J.  Taylor ;  Bailifs —  Henry  F.  Smith  and  Simeon  J.  Thomas, 
Bothwell  P.  0.  ' 

VII. — That  part  of  Tilbury  East  south  of  the  third  con- 
cession ;  the  Township  of  Romney,  and  that  part  of  Raleigh 
south  of  the  6th  concession,  and  west  of  the  side  road  between 
Lots  12  and  13,  and  road  to  Lake  Erie,  through  lot  147,  on 
Talbot  Road.  Cler](^T>.  R.  Earquharson,  Tilbury  East  P.  O.; 
Bailiff--K\(ih'a.Q\  Dellon,  Merlin  P.  0. 


COUNTY  OF  LAMBTOK 
County  Judge — Charles  Robinson,  Esq.,  Sarnia. 

LIMITS  AND  OFFICERS. 

I. — Town  and  Township  of  Sarnia.  Clerk — H.  M.  Poussett ; 
Bailif—RohQii  Miller,  Sarnia  P.  O. 

IL— Township  of  Warwick.  67er^— A.  D.  Elliott ;  Bailiff— 
James  T.  Elliott,  Watford  P.  0. 

III. — Townships  of  Dawn  and  Euphemia.  Clerk — Wm. 
Webster ;  Bailiff- — Thomas  Mead,  Florence  P.  0. 

IV. — Township  of  Sombra.  Clerk — P.  Cattanach ;  Bailiff — 
Wilson  Cornwall,  Sombra  P.  O. 

v.— Township  of  Plympton.  Clerk— T.  R.  K.  Scott; 
Bailiff'- — William  Scott,  Ogema  P.  0. 

VI. — Township  of  Bosanquet.  Clerk — T.  Kirkpatrick  ; 
Bailiff— John  Allen,  Thedford  P.  0. 

VII.— Township  of  Moore.  Clerk— Roht.  Dale;  Bailiff— 
Robt.  Richmond,  Mooretown  P.  0. 

VIIL— Township  of  Enniskillen.  Clerk— W,  G.  Eraser; 
Bailiff — John  Sinclair,  Petrolia  P.  O. 
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IX. — To-\ynship  of  Brooke.    Clerk — John  W.  Brennan;  Bailifi 
-Thomas  Cahill,  Alvinston  P.  0. 


COUNTY  OF  LANARK. 
County  Judge — W.  S.  Senkler,  Esq.,  Perth. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Perth,  the  Townships  of  Drummond* 
Bathiirst,  South  Sherbrooke,  Iforth  Burgess  ;  and  all  that  part 
of  the  Township  of  Elmsley  north  of  the  Rideau  River,  within 
the  County  of  Lanark,  and  west  of  Lot  No.  12  in  each  con- 
cession. Clerk — R.  Jamieson  ;  Bailiffs — James  Patterson  and 
Duncan  McKerracher,  Perth  P.  0. 

II. — The  Townships  of  Lanark,  Dalliousie,  Darling,  Lavant 
and  North  Sherbrooke  and  Village  of  Lanark.  Cleric — W.  A. 
Field ;  Bailif—VeteT  Kerr,  Lanark  P.  0. 

III.— The  Township  of  Beckwith,  and  Lots  Nos.  1,  2,  3,  4, 
5  and  6,  in  the  1st,  2nd,  3rd,  4th,  5th,  6th  and  7th  concessions 
in  the  Township  of  Ramsay,  and  Village  of  Carleton  Place. 
Clerk — James  Poole;  Bailiffs — George  McPherson  and  John 
McPherson,  Carleton  Place  P.  0. 

IV. — That  part  of  the  Township  of  Elmsley  north  of  the 
Rideau  River,  from  Lot  No.  1  to  Lot  No.  12  in  each  concession, 
both  inclusive,  the  Township  of  Montague,  and  the  Village  of 
Smith's  Falls.  Clerk— Wm.  M.  Keith;  Bailif—Ilemj  D. 
Chalmers,  Smith's  Falls  P.  0. 

V. — The  Township  of  Pakenham.  Clerk — John  Cowan  ; 
Bailiff — James  Quigley,  Pakenham  P.  0, 

VI. — The  Township  of  Ramsay,  excepting  Lots  Nos.  1,  2,  3, 
4,  5  and  6,  on  the  1st,  2nd,  3rd,  4th,  5th,  6th  and  7th  conces- 
sions of  the  said  township,  and  the  Village  of  Almonte.  Clerk 
— John  Patterson,  Almonte  P.  0. ;  Bailiffs — George  McPherson 
and  John  McPherson,  Carleton  Place  P.  0. 


UNITED    COUNTIES   OF    LEEDS   AND   GRENVILLE. 
County  Judge — H.  S.  Macdonald,  Esq.,  ErockviUe. 

LIMITS  AND  OFFICERS. 

L— The  Town  of  BrockviUe  and  the  1st,  2nd,  3rd,  4th,  5th, 
6th  and  7th  concessions,  and  broken  front  of  the  Township  of 
Elizabethtown,  and  the  concession  roads  between  them.  Clerk 
— David  B.  Jones  ;  Bailiffs — Amos  Abbott  and  Henrv  McPhali, 
Brockville  P.  O. 
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II. — The  Town  of  Prescott  and  the  1st,  2nd,  3rd,  4th  and 
5th  concessions  and  broken  front,  and  that  part  of  the  6th,  7th 
and  8th  concessions  from  the  town  line  of  Edwardsburg  to  Lot 
No.  18  inchisive,  of  the  Township  of  Augusta,  and  the  con- 
cession roads  between  them.  Clerk — B.  White  ;  Bailiffs — 
John  Stitt  and  James  Jenkinson,  Prescott  P.  0. 

III. — The  Village  of  Gananoque  and  the  1st,  2nd,  3rd,  4th 
and  5th  concessions  and  broken  front  of  the  Townships  of  Leeds 
and  Lansdowne  respectively,  and  the  concession  roads  between 
them.  Clerk — S.  McCammon  ;  Bailiff — S.  F.  Greenizan,  Gan- 
anoque P.  0. 

IV. — The  Township  of  South  Gower ;  the  Village  of  Kempt- 
yille ;  the  Township  of  Oxford  from  the  west  side  line  of  Lot 
No.  11,  in  all  the  concessions  to  the  eastern  boundary  of  the 
township,  and  the  Gore  of  land  between  South  Gower,  Oxford, 
and  Edwardsburg.  Clerk — Robert  Leslie  ;  BaiUff — John  Dickin- 
son, Kemptville  P.  O. 

V. — The  Township  of  Wolford  (except  the  7th  and  8th  con- 
cessions, and  the  allowance  for  road  between  them) ;  the  Village 
of  Merrickville,  and  Lots  Nos.  1  to  10  inclusive  in  the  1st, 
2nd,  3rd,  4th,  5th,  6th,  7th  and  8th  concessions  of  the  Township 
of  Oxford,  and  the  allowances  for  roads  within  or  between  them. 
Clerk— Fm  H.  Whitmarsh;  Bailiff— V.  Dowdell,  Merrickville 
P.  0. 

VI. — The  Townships  of  Bastard  and  Burgess,  and  those  parts 
of  the  Townships  of  Leeds  and  Lansdowne  on  the  north  side  of 
the  rear  of  the  5th  concession  in  each  respectively.  Clerk — 
Walter  H.  Denant ;  Bailiffs — Sterns  E.  Eansom  and  Walter 
H.  Denant,  Jr.,  Delta  P.  0. 

VIL— The  Townships  of  Kitley,  and  Elmsley  South.  Clerk 
— Hiram  McCrea  ;  Bailiffs — Eichard  Eichards  and  Uriah  Stone, 
Frankville  P.O. 

VIII. — The  Townships  of  I^orth  Crosby  and  South  Crosby, 
and  the  Village  of  Newboro'.  Clerk — Horace  Kilborn,  ^""ewboro' 
P.  0.  ;  Bailiffs— Wimo^m  G.  Mitchell,  Newboro'  P.  O.,  and  John 
McGregor,  West  Point  P.  O. 

IX. — That  part  of  the  Townships  of  Escott  and  Tonge  in  rear 
of  the  4th  concession  of  Yonge,  and  in  rear  of  the  6th  conces- 
sion of  Escott ;  that  part  of  the  Township  of  Elizabethtown  in 
rear  of  the  7th  concession  of  and  west  of  Lots  I^os.  18  in  the 
8th,  9th,  10th  and  11th  concessions,  and  the  allowances  for 
roads  embraced  therein.  Clerk — David  Mansell ;  Bailiffs — 
David  F.  Booth  and  Riley  Johnston,  Farmersville. 


LIMITS    AND    OFFICEKS.  443 

X.  The  Township  of  Edwardsburg.  Clerk — Danl.  H.  Keeler; 
5ai7/^l_AVilliam  Stitt,  Jr..  Spencerville  P.  O. 

XI. — That  part  of  the  Township  of  Augusta  in  rear  of  the 
5th  concession,  and  west  of  Lots  Nos.  18  in  the  6th,  7th 
and  8th  concessions  ;  the  whole  of  the  9th  and  10th  concessions 
of  the  Township  of  Augusta,  the  Gore  between  the  Townships  of 
Oxford,  Wolford,  and  Augusta ;  that  part  of  the  Township  of 
Elizabethto^vn  in  rear  of  the  7th  concession,  and  east  of  the 
terminus  between  Lots  Nos.  18  and  19  in  the  8th,  9th,  and  10th 
concessions,  the  7th  and  8th  concessions  of  the  Township  of 
Wolford  ;  Lots  Nos.  1  to  10  inclusive  in  the  9th  and  10th  con- 
cessions of  the  Township  of  Oxford,  and  the  allowances  for  roads 
embraced  therein.  Clerlx — Benjamin  Colborn  ;  Bailiff — S.  J. 
Whaley,  N.  Augusta  P.  0. 

XII. — The  1st,  2nd,  3rd,  and  4th  concessions  and  broken 
front  of  the  Township  of  Tonge  ;  the  1st,  2nd,  3rd,  4th,  5th  and 
6ih  concessions  and  broken  front  of  the  Township  of  Escott,  and 
the  allowance  for  roads  embraced  therein.  The  said  1st,  2nd, 
3rd  and  12th  divisions  respectively  embrace  and  comprehend 
within  their  limits  those  portions  of  the  River  St.  Lawrence  and 
islands  therein,  within  the  exterior  side  lines  of  which  such  por- 
tions of  said  river  and  islands  would  lie  and  be  if  such  exterior 
side  lines  were  produced  and  extended  in  that  direction  to  the 
utmost  limits  of  the  Province  of  Canada.  Clerk — Alfred  A. 
Munro  ;  Bailiff— Y^^t\q\.%  Thomson,  Mallorytown  P.  0. 


COUNTY  OF  LENNOX  AND  ADDINGTON. 
County  Judge — W.    H.   Wilkison,  Esq.,  Napanee. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Napanee  ;  the  Township  of  Richmond  ;  all 
that  part  of  North  Fredericksburgh  lying  north  of  Big  Creek  ; 
and  those  parts  of  North  Fredericksburgh  and  Adolphustown 
lying  north  of  Hay  Bay.  Clerk — Charles  James  ;  Bailiff— Ziii& 
Ham,  Napanee  P.  O. 

II. — The  1st  concession  of  the  Township  of  Ernestown  ;  the 
Village  of  Bath ;  and  the  2nd,  3rd  and  4th  concessions  of  the 
Township  of  Ernestown,  from  the  west  limits  thereof  to  the  west 
limit  of  Lot  No.  2 1  in  each  concession ;  and  the  whole  of  the 
Township  of  Amherst  Island.  Clerk — C.  L.  Rogers  ;  Bailiff — 
Rowland  R.  Finkle,  Bath  P.  O. 

III. — The  Township  of  Soutli  Fredericksburgh  and  all  that 
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part  of  North  Fredericksburgh  and  Adolphustown  not  included 
in  the  limits  of  Division  No.  1.  Glerlz—S,  J.  Watson  ;  Bailiff 
— Daniel  Davern,  Adolphustown  P.  0. 

IV. — The  1st,  2nd  and  3rd  concessions  of  the  Township  of 
Camden  and  the  Tillage  of  Newburgh.  Clerk — Peter  Johnston, 
Camden  East  P.  0.  ;  Bailiff — Zina  Ham,  Napanee  P.  O. 

V. — That  part  of  the  Township  of  Camden  not  included  in 
the  limits  of  Division  No.  4.  Clerk — William  Whelan,  Centre- 
ville  P,  0.  ;  Bailiff— Vei^x  F.  Carcallen,  Tamworth  P.  0. 

VI. — All  that  part  of  the  Township  of  Ernesto wn  ftot  in- 
cluded in  the  limits  of  Division  No.  2.  Clerk — Henry  Pultz  ; 
Bailiff — John  Simmons,  Wilton  P.  0. 

VII. — The  Townships  of  Sheffield,  Kaladar,  Ashby,  Abinger 
and  Denbigh.  Clerk — Thomas  Miller,  Kaladar  P.  0. ;  Bailiffs — 
P.  F.  Carcallen,  Tamworth  P.  O.,  and  J.  Durham,  Kaladar  P.  O. 


COUNTY  OF  LINCOLN. 

County  Judge — E.  J.  Senkler,  Esq.,  Q.C,  St.   Catharines. 

LIMITS  AND  OFFICERS. 

I. — Town  and  Township  of  Niagara.  Clerk — William  S. 
Winterbottom  ;  Bailijf — William  Long,  Niagara  P.  0. 

II. — City  of  St.  Catharines,  Villages  of  Port  Dalhousie  and 
Merritton,  and  Townships  of  Grantham  and  Louth.  Clerk — 
William  A.  Mittleberger  ;  Bailiff — William  Brownlee,  St. 
Catharines  P.  0. 

HI. — Townships  of  Caistor  and  Gainsborough.  Clerk — 
Robert  Thompson  ;  Bailiff — Thomas  Pearson,  Smithville  P.  0. 

IV. — Townships  of  Clinton  and  Grimsby,  and  Villages  of 
Beamsville  and  Grimsby.  Clerk — John  C.  Kerr  j  Bailiff — B. 
Rodgers,  Beamfeville  P.  0. 


COUNTY  OF  MIDDLESEX. 
County  Judge — William  Elliott,  Esq.,  London. 

LIMITS  AND  OFFICERS. 

I. — The  City  of  London,  with  that  portion  of  the  Township  of 
London  lying  south  of  the  line  between  the  4th  and  5  th  conces- 
sions, and  west  of  the  line  between  Lots  Nos.  12  and  13,  and 
south  to  the  river  ;  and  with  that  portion  of  the  Township  of 
Westminster  which  lies  east  of  the  main  road  leading  south  from 
Clark's  bridge  across  the  Thames  north  of  the  line  between  the 
1st  and  2nd  concessions,  and  between  Lots  Nos.   15  and  16  \ 
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and  thence  westerly  to  the  line  between  Lots  42  and  43  to  the 
River  Thames.  Clerk — John  C.  Meredith;  ^ai7i^— Jeremiah 
Harris,  London  P.  0. 

II.—  The  Townships  of  East  Williams,  West  Williams,  with 
those  portions  of  the  12th  and  13th  concessions  of  Lobo,  lying 
east  of  the  Grand  Eoad  ;  and  Lots  24,  25  and  2G,  east  of  the 
Centre  Road  in  the  Township  of  McGillivray.  CUrk — Gustavus 
G.  Hamilton ;  Bailiff — Thomas  Priestly,  Ailsa  Craig  P.  O. 

III.— The  Townships  of  McGilHvray  and  Biddulph.  Clerk 
— John  Flannagan,  Lucan  P.  0. ;  Bailiff — Hiram  Hodgins, 
McGillivray  P.  0. 

lY. — The  Township  of  Delaware,  with  that  portion  of  the 
Township  of  Westminster  lying  westerly  of  the  line  between 
Lots  Nos.  30  and  31  in  the  1st  concession,  thence  southerly  to 
the  line  between  the  2nd  and  3rd  concessions,  thence  south  and 
westerly  of  the  line  between  Lots  Nos.  20  and  21  to  the  southern 
and  western  boundaries  of  the  said  township  ;  together  with  all 
that  portion  of  the  front  of  the  line  between  Lots  JS^os.  42  and 
43  to  the  River  Thames,  and  not  included  in  Division  No.  1  ; 
and  with  that  portion  of  the  Township  of  Carradoc  lying  south 
of  the  line  between  the  5th  and  6th  concessions  to  the  River 
Thames,  with  that  portion  of  the  Township  of  Lobo  which  lies 
south  from  the  line  between  the  6th  and  7th  concessions  to  the 
River  Thames.  Clerk— G.  T.  Fox ;  Bailiff— John  Fitzallen, 
Delaware  P.  0. 

V. — The  Townships  of  Ekfrid  and  Mosa,  including  the  Til- 
lages of  Wardsville,  Newbury,  and  Glencoe.  Clerk — Andrew 
Wilson,  Glencoe  P,  0.  ;  Bailiff— P.  Deming,  Newbury  P.  0. 

YI.  The  Townships  of  Adelaide  and  Metcalfe ;  the  Town  of 
Strathroy,  with  that  portion  of  the  Township  of  Carradoc  lying 
north  of  the  line  between  the  3rd  and  4th  concessions,  with  that 
portion  of  the  Township  of  Lobo  which  lies  north  of  the  6th 
concession  and  west  of  the  line  between  Lots  Nos.  12  and  13 
of  the  said  township.  Clerk — Jno.  English  ;  Bailiff— F.  Wilson, 
Strathroy  P.  0. 

VII. — The  Township  of  Dorchester  north  and  south,  of  the 
River  Thames,  with  that  portion  of  the  Township  of  West 
Nissouri  which  lies  south  of  the  line  between  Lots  Nos.  14  and 
15  ;  and  with  all  that  portion  of  the  Township  of  Westminster 
lying  south  from  the  River  Thames,  and  east  of  the  line  between 
Lots  Nos.  15  and  16,  on  the  line  between  the  1st  and  2nd  con 
cessions  westerly  to  the  line  between  Lots  30  and  31,  thence 
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southerly  to  the  line  between  the  2nd  and  3rd  concessions,  and 
thence  south  on  the  line  between  Lots  Nos.  20  and  21  to  the 
southern  limits  of  the  said  township.  Clerk — Thomas  Smith  ; 
Bailiff— Albert  Smith,  Nilestown  P.  0. 

VIII. — All  that  portion  of  the  Township  of  London  which 
lies  north  of  the  line  between  the  4th  and  5th  concessions; 
that  portion  of  the  Township  of  Lobo  which  lies  north  of  the 
line  between  the  6th  and  7th  concessions,  and  east  of  the  line 
between  Lots  Nos.  12  and  13  to  the  line  between  the  11th  and 
1 2th  concessions ;  and  all  that  portion  of  the  Township  of 
West  Missouri  which  lies  north  of  the  line  between  Lots  l^os. 
14  and  15.  Clei^k — James  Grant  ;  Bailiffs — James  Grant  and 
John  Orr,  Arva  P.  O. 

IX. — Including  the  Municipality  of  London  East ;  that  part 
of  the  Township  of  London  lying  south  of  the  line  between 
the  4th  and  5th  concessions,  and  east  of  the  side  road  between 
Lots  12  and  13;  and  that  part  of  the  Township  of  Westminster 
lying  north  of  the  line  between  the  1st  and  2nd  concessions, 
and  east  of  the  main  road  leading  south  from  Clark's  bridge 
across  the  Thames.  Clerk — Henry  Imlack,  London  East  P.  O.; 
Bailiff Beverly,  Dorchester  Station. 


DISTRICT  OF  MUSKOKA. 
Stipendiary  Magistrate — C.  W.  Lount,  Esq.,  Bracebridge. 

LIMITS  AND  OFFICERS. 

I. — The  Townships  of  Cardwell,  Monck,  Macaulay,  McLean, 
and  Ridout ;  those  portions  of  the  Townships  of  Stephenson, 
Brunei  and  Franklin,  lying  south  of  the  road  allowance  be- 
tween the  9th  and  lOtli  concessions  of  the  said  townships  ; 
those  portions  of  the  Townships  of  Muskoka  and  Draper  lying 
north  of  the  line  between  the  6th  and  7th  concessions  of  the 
said  townships  respectively  ;  and  that  part  of  the  Township  of 
Watt  lying  east  of  the  side  line  between  the  range  of  lots 
numbered  20  and  the  range  of  lots  numbered  21.  Clerk — 
Thomas  M.  Bowerman  ;  Bailiff — Robert  H.  White,  Brace- 
bridge  P.O. 

II. — Those  portions  of  the  Townships  of  Muskoka  and 
Draper  south  of  the  line  between  the  6th  and  7th  concessions 
of  the  said  townships ;  the  Townships  of  Morrison,  Oakley, 
and  Ryde,  and  that  part  of  the  said  District  of  Muskoka  lying 
between  the  Muskoka  and  Severn  Rivers,  with  the  exception 
of  such  portions  thereof  as  belong  either  to  the  Township  of 
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Medora  or  the  Township  of  Wood.  Clerk — James  H.  Jackson, 
Severn  Bridore  P.O.;  Bailiff — Joseph  Nelson, Gravenhurst P.  0. 

III. — The  Townships  of  Stisted  and  Chaffey,  and  that  part 
of  the  Township  of  Sinclair  lying  west  of  the  Bobcaygeon  Road ; 
those  parts  of  the  Townships  of  Stephenson,  Brunei  and 
Franklin  lying  north  of  the  line  between  the  9th  and  10th  con- 
cessions of  the  said  townships.  Clerk — Bernard  Phillips ; 
J5ai7//f— William  Hanes,  Huntsville  P.  0. 

IV. — The  Townships  of  Medora  and  Wood  ;  that  part  of  the 
Township  of  Watt  lying  west  of  the  side  line  between  the  lots 
numbered  20  and  the  lots  numbered  21,  and  the  territory  lying 
west  of  the  township  and  north  of  the  Muskoka  River.  Clerk 
— Geo.  C.  Hazlewood;  Bailiff- — Robert  Giles,  Port  Carling  P.  O. 


DISTRICT  OF  NIPISSING. 
Stipendiary  Magistrate — John  Doran,  Esq.,  Pembroke. 

LIMITS    AND    OFFICERS. 

I. — The  whole  district,  which  consists  of  the  Townships  of 
Airy,  Baldwin,  Burns,  Chewett,  Clara,  Collins,  Hagarty,  Jones, 
Lafontaine,  Lyell,  Maria,  Mattawa,  Murchison,  Nipissing, 
Papineau,  Richards,  Robinson,  Sabine  and  Sherwood,  together 
with  all  the  remaining:  territorv  included  within  the  following 
limits  :  Commencing  on  the  north  shore  of  the  Georgian 
Bay  of  Lake  Huron,  at  the  most  westerly  mouth  of  French 
River ;  thence  due  north  to  the  northerly  limit  of  the  Pro- 
vince ;  thence  along  the  said  northerly  limit  of  the  Province 
easterly  to  the  boundary  between  Ontario  and  Quebec  ;  thence 
along  the  said  boundary  between  Ontario  and  Quebec,  south- 
erly and  south-easterly  to  the  south-west  limit  of  the  Count  y 
of  Renfrew  ;  thence  along  the  said  south-west  limit  of  the 
County  oi  Renfrew,  south-easterly  to  the  north-west  limit  of 
the  Township  of  Brudenell ;  thence  along  the  north-west 
limits  of  the  Townships  of  Brudenell,  Radcliffe,  Bangor,  Wick- 
low  and  McClure,  to  the  north-east  limit  of  the  Township  of 
Clyde ;  thence  northerly  along  the  north-east  limits  of  the 
Townships  of  Clyde  and  I^^ightingale,  and  along  the  north-west 
limits  of  the  Townships  of  Mghtingale,  Lawrence,  Living- 
stone and  McClintock,  to  the  north-east  limit  of  the  Township 
of  Franklin ;  thence  north-westerly  along  the  line  surveyed 
for  the  continuation  of  the  Bobcaygeon  Road  to  the  middle  of 
the  main  channel  of  Lake  Nipissing ;  thence  westerly  along 
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the  middle  of  the  main  channel  of  said  lake,  and  along  the 
middle  of  the  main  channel  of  French  E-iver  to  the  Georgian 
Bay  of  Lake  Huron  ;  thence  along  the  shore  of  the  said  bay 
westerly  to  the  place  of  begiiHiing,  Clerk — John  McMeekin; 
Bailiff— '^SiJDwel  Simpson,  MattawaP.O. 


cou:n^t^  of  noefolk. 

County  Judge — Thomas  B.  McMahon,  Esq.,  Simcoe. 

LIMITS  AND  OFFICERS. 

I. — Part  of  the  Township  of  Woodhouse,  and  the  Town  of 
Simcoe.  Clerk — William  R.  Griffin  ;  Bailiff- — Kathan  Pegg, 
Simcoe  P.  0. 

II. — The  Township  of  Townsend.  Clerk — Edward  Matthews ; 
^aiV^/f— Edward  Grace,  Waterford  P.  0. 

III. — The  Township  of  Windham.  Clerk — Robert  Green, 
Windham  P.  O.  ;  BaiUf—D.  C.  Wood,  Simcoe  P.  0. 

IY._The  Township  of  Middleton.  Clerk— C.  S.  Harris  ; 
Bailiff— RoheTt  Power,  Delhi  P.  O. 

v.— The  Township  of  Charlotteville.  CUrh—W.  Hewitt ; 
Bailif—W.  C.  Doyle,  Vittoria  P.  0. 

YI. — The  Township  of  Walsingham.  Clerk — Simon  Pitt 
Mabee  ;  Bailiff — Charles  Ross,  Port  Rowan  P.  0. 

YII. — The  Township  of  Houghton.  Clerk — Thomas  Cham- 
berlin,  Houghton  Centre  P.O.;  Bailiff— Th.om2i,s  Pierce,  Clear 
Creek  P.  0. 

VIII. — The  1st,  2nd  and  3rd  concessions  of  the  Township  of 
Woodhouse,  east  of  side  line,  between  Lots  5  and  6,  aud  that 
part  of  the  4th  5th  and  6th  concessions  lying  east  of  side  line 
between  Lots  12  and  13.  Clerk — L.  Skey  ;  Bailiff — Hiram 
Fairchild,  Port  Dover  P.  0. 


UNITED    COUNTIES   OF    NORTHUMBERLAND    AND 

DURHAM. 

County  Judge — George  M.  Boswell,  Esq.,  Cobourg. 

Junior  Judge — G.  M.  Clark,  Esq.,  Cobourg. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Bowmanville  and  Townships  of  Darlington 
and  Cartwright.  Clerk — Frederic  Cubitt ;  Bailiff— Vetev  Cole- 
man, Bowmanville  P.  0. 

II. — The  Townships  of  Clark  and  Manvers.  Clerk — Samuel 
Wilmot ;  Bailiff — James  Coleman,  Newcastle  P.  0. 
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III. — The  Town  of  Port  Hope  and  the  Township  of  Hope. 
Clerk— G.  M.  Furby  ;  Bailiff— J.  T.  Henwood,  Port  Hope  P.O. 

IV. — The  Townsliips  of  Cavan  and  South  Monaghan.  Clerk — 
John  Hunter;  Bailiff— Kghtj  Atkins,  Millbrook  P.  O. 

Y. — The  Town  of  Cobourg  and  Township  ot  Hamilton.  Clerk 
—A.  G.  Boswell ;  Bailiff— 0.  Dean,  Cobourg  P.  O. 

VI. — The  Townships  of  Haldimand  and  Alnwick.  Clei-k — 
T.  Bingley  ;  ^rt/7/^— Thomas  Patterson,  Grafton  P.  0. 

VIL — The  Township  of  Cramahe.  Cle^-k — W.  Johnson  ; 
Bailiff— Remy  Hicks,  Colborne  P.  O. 

Vill.— The  Township  of  Brighton.  CZer^— George  S.  Bur- 
rell ;  Bailiff— Wm.  Martin,  Brighton  P.  0. 

IX.— The  To^vnship  of  Percy.  Clerk— K.  P.  Hurlburt ; 
Bailiff— T>a,n.  Piatt,  Warkworth  P.  0. 

X. — The  Township  of  Murray.  Clerk Garrett ;  Bailiff 

— C.  W.  Smith,  Wooler  P.  0. 

XI. — The  Township  of  Seymour.  Clerk — Daniel  Kennedy  ; 
Bailiff— Rohevt  Cook,  Campbellford  P.  Q. 


COUNTY  OF  ONTARIO. 

County  Judge — Z.  Burnham,  Esq.,  Whitby. 
Junior  Judge — George  H.  Dartnell,  Esq.,  Whitby. 

LIMITS  AND  OFFICERS. 

1. — The  Town  and  Township  of  Whitby,  and  Town  of  Oshawa. 
Clerk.— B.  C.  Macdonell ;  Bailiff— 3 .  H.  Addison,  Whitby 
P.O. 

II. — Tlie  Township  of  Pickering.  Clerk — M.  Gleeson,  Green- 
wood P.  0. ;  ^az7i/f— Charles  W.  Matthews,  Brougham  P.  0. 

III. — The  To^\^lships  of  Reach  and  Scugog.  Clerk — J.  W. 
Burnham  ;  Bailiff— A.  H.  Shaw,  Port  Perry  P.  0. 

IV. — The  Townships  of  Uxbridge  and  Scott.  Clerk — James 
E.  Walks  ;  Bailiff— John  C.  Widdifield,  Uxbridge  P.  0. 

V. — The  Township  of  Brock.  Clerk — Charles  Burnham  ; 
Bailiff— S.  Baird,  Cannington  P.  O. 

VI.-  -The  Township  of  Thorah.  Clerk — Charles  Robinson  ; 
Bailiff — Donald  Ross,  Beaverton  P.  O . 

VII.— The  Townships  of  Mara  and  Rama.  Clerk— U.  E. 
O'Dell ;  Bailiff— C.  E.  Hewitt,  Atherley  P.  0. 

29 
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COUNTY  OF  OXFORD. 

County  Judge — D.  S.  McQueen,  Esq.,  Woodstock. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Woodstock,  the  Township  of  Blandford,  the 
Township  of  East  Zona,  the  Township  of  East  Oxford,  and  that 
part  of  North  Oxford  situate  east  of  Lot  No.  16,  and  as  much  of 
West  Oxford  as  lies  east  of  Lot  No.  7  to  the  Stage  Eoad;  thence 
on  the  north  side  of  the  Stage  Road  to  where  the  said  road  inter- 
sects the  Township  of  East  Oxford.  Clerk — Fred.  W.  Mc- 
Queen; Bailiff— Wm.  H.  McKay,  Woodstock  P.  0. 

II. — The  Township  of  Blenheim.  Clerk — Jeremiah  Cowan  ; 
Bailiff- — Chas.  W.  Cowan,  Princeton  P.  O. 

III. — The  Townships  of  West  Zorra  and  East  Nissouri. 
Clerk — D.  Matheson,  Embro  P.  0. ;  Bailiff— ThoB.  Cowan, 
Ingersoll  P.  O. 

IV. — The  Township  of  Norwich.  Clerk — James  Barr  ; 
Baili^ — William  Stroud,  Norwich ville  P.  O. 

V. — So  much  of  the  Townships  of  North  and  West  Norwich- 
ville  (Oxford  not  inckided  in  the  first  division),  the  Town  of 
Ingersoll,  and  that  part  of  the  two  first  concessions  of  the  Town- 
ship of  Dereham  west  of  the  middle  town  line.  Clerk — David 
Canfield ;  Bailiff — Thos.  Cowan,  Ingersoll  P.  0. 

VI. — That  part  of  the  Township  of  Dereham  not  included  in 
the  fifth  division.  Clerk — Charles  Hawkins ;  Bailiff- — Matthew 
Dillon,  Tilsonburg  P.  0. 


DISTRICT  OF  PARRY  SOUND. 
Stipendiary  Magistrate — P.  McCurry,  Esq.,  Parry  Sound. 

LIMITS  AND  OFFICERS. 

I. — The  Townships  of  Foley,  McDougall,  Cowper,  and  Car- 
ling,  and  all  that  portion  of  the  district  lying  to  the  west  of 
the  east  boundary  of  Carling,  produced  to  the  French  River. 
Clerk— J.  A.  Foley  ;  Bailif—T.  W.  George,  Parry  Sound  P.  O. 

II. — The  Townships  of  McKellar,  Croft,  Hagerman,  Fergus- 
son,  and  all  that  portion  of  the  district  lying  between  the  east 
boundary  of  Ferrie  and  the  west  boundary  of  Fergusson,  pro- 
duced to  the  French  River.  Clerk — H.  Armstrong  ;  Bailiff — 
W.  J.  Moffatt,  McKellar  P.  O. 

III. — The  Townships  of  Humphrey,  Christie,  Monteith,  and 
Conger.  Clerk — E.  Sweet ;  Bailif— John  Horton,  Ashdown 
P.  0. 
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IV. — The  Townships  of  McMurrich,  Perry  and  Armour, 
and  the  two  townships  east  of  Perry  and  Armour.  Clerk — 
A.  McKenzie ;  Bailiff— John  Boys,  Beggsboro'  P.  O. 

V. — The  Townships  of  Spence,  Chapman,  Eyerson,  Strong, 
and  the  townships  east  of  Strong,  and  all  that  portion  of  the 
district  lying  to  the  east  of  the  west  boundary  of  Chapman, 
produced  to  the  French  Eiver.  Clerk — S.  G.  Best ;  Bailiff- 
John  Brodie,  Magnetawan  P.  O. 


COUNTY  OF  PEEL. 
County  Judge — A.  F.  Soott,  Esq.,  Brampton. 

LIMITS  AND  OFFICERS. 

I. — The  town  of  Brampton,  Township  of  Chinguacousy,  and 
northern  division  of  the  Township  of  Toronto  Gore.  Clerk — 
Thornhill  A.  Agar  ;  Bailiff — Wm.  Broddy,  Brampton  P.  O. 

II. — The  Village  of  Streetsville,  Township  of  Toronto  and 
Southern  Division  of  the  Township  of  Toronto  Gore.  Clerk — 
Adam  Simpson  ;  Bailiff — U.  E.  Hawkins,  Streetsville  P.  0. 

III. — -The  Township  of  Caledon.  Clerk — John  Harris  ; 
/^a,7/^L_William  Stubbs,  Caledon  P.  0. 

IV. — The  Village  of  Bolton  and  Township  of  Albion.  Clerk 
— L.  R.  Bolton ;  Bailiff— John  C.  Switzer,  Albion  P.  0. 


COUNTY  OF  PERTH. 
Countii  Judge — Daniel  H.  Lizars,  Esq.,  Stratford. 

LIMITS  AND  OFFICERS. 

I. — All  that  part  of  the  Township  of  North  Easthope  west 
of  the  line  between  Lots  25  and  26,  and  south  of  the  road 
between  the  8th  and  9th  concessions  ;  all  that  part  of  the 
Township  of  South  Easthope  west  of  the  side  line  between 
Lots  25  and  26  ;  all  that  part  of  the  Township  of  Downie 
and  Gore  north  and  east  of  the  concession  line  between  the  10th 
and  11th  concessions  and  the  Oxford  Road  ;  .and  all  the  Town- 
ship of  EUice  from  the  1st  to  the  13th  concessions  inclusive. 
C/erX:— David  B.  Buiritt;  Bailiff— Thomas  Tobin,  Stratford  P.  0. 

IL — The  Town  of  Mitchell,  all  that  part  of  the  Township  of 
FuUarton  not  included  in  Division  No.  3,  and  the  Townships  of 
Ilibbert  and  Logan.  Clerk — Thomas  Matheson ;  Bailiff- — John 
S.  Coppin,  Mitchell  P.  O. 

III. — That  portion  of  the  Township  of  Downie  west  of  the 
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Oxford  Road  and  south  of  the  concession  line  between  the 
10th  and  11th  concessions-  the  Township  of  Blanshard ;  all 
that  part  of  the  Township  of  Fullarton  comprising  the  13th  and 
1 4th  concessions,  and  south  of  a  road  leading  from  the  Mitchell 
Road  between  Lots  24  and  25  east  to  Lot  3  in  the  10th  conces- 
sion, thence  east  along  the  line  between  the  10th  and  1 1th  conces- 
sions to  the  town  line.  Clerk — J.  Coleman  ;  Bailiff — William 
Box,  St.  Mary's  P.  O. 

lY. — That  part  of  the  Township  of  North  Easthope  east  of 
the  line  between  Lots  25  and  26,  and  north  to  the  8th  con- 
cession inclusive,  with  the  9th  and  10th  concessions ;  and  all  that 
part  of  the  Township  of  South  Easthope  not  included  in  Divi- 
sion No.  J .  Clerk — George  Brown ;  Bailiff — Chas.  Lehman, 
Shakespeare  P.  O. 

V". — The  Township  of  Mornington,  and  all  that  part  of  the 
Township  of  Elma  from  Lots  Nos.  53  to  72,  both  numbers 
inclusive,  of  the  1st  concession,  and  from  Lots  Nos.  27  to  36, 
both  numbers  inclusive,  in  and  from  the  2nd  to  the  18th  con- 
cessions, both  concessions  inclusive,  of  said  Township  of  Elma  ; 
and  concessions  14th,  15  th  and  16th  of  the  Township  of  Ellice, 
and  concessions  11th,  12th,  13th,  and  14th  of  the  Township  of 
North  Easthope.  Clerk — Jas.  D.  Whaley;  Bailiff— H&nn^axL 
Tauber,  Milverton  P.  0. 

YI. — The  Township  of  Wallace,  and  all  that  part  of  the  Town- 
ship of  Elma  from  the  1st  concession  to  the  18th,  both  conces- 
sions inclusive,  and  comprising  Lots  Nos.  1  to  52,  both  inclusive, 
of  the  1st  concession,  and  Lots  No.  1  to  26  inclusive,  from  the 
2nd  to  the  18th  concessions,  both  concessions  inclusive.  Clerk 
— D.  D.  Hay;  Bailiffs — J.  B.  Loree  and  Robert  Hay,  Listowell 
P.  0. 


COUNTY  OF  PETERBORO'. 
County  Judge — Robert  Dennistoun,  Esq.,  Q.C,  Peterboro'. 

LIMITS  AND  OFFICERS. 

I. — Town  of  Peterboro',  Yillage  of  Ashburnham,  Townships 
of  North  Monaghan  and  Ennismore ;  and  all  the  Township 
of  Smith  lying  south  of  the  7th  concession ;  and  all  the  Town- 
ship of  Otonabee  lying  west  of  the  8th  concession  and  north  of 
Lots  21,  from  the  said  8th  concession  to  the  western  boundary 
of  the  said  Township  of  Otonabee;  and  all  the  Township  of 
Douro  lying  south  of  Lots  No.  1 1  ;  and  that  part  of  the  Town- 
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ship  of  Dummer  lying  south  of  Lots  numbered  11  and  west  of 
the  5th  concession;  and  that  the  Court  of  such  division  be  held 
in  the  Township  of  Peterboro'.  Clerk — R.  W.  Erritt ;  Bailiff 
— Charles  Stapleton,  Peterboro'  P.  0. 

II. — Townships  of  Asphodel,  Belmont  and  Methven,  and  that 
part  of  the  To^vnship  of  Dummer  lying  east  of  the  4th  con- 
cession and  south  of  Lots  No.  1 1 ;  and  the  Court  of  such  division 
to  be  held  at  the  Village  of  Norwood.  Clerk — John  A.  Butter- 
field  ;  Bailif — A.  R.  Anderson,  Norwood  P.  0. 

III. — Township  of  Otonabee  east  of  the  9th  concession,  and 
that  part  of  the  said  Township  of  Otonabee  lying  south  of  Lot 
No.  22 ;  and  that  the  Court  of  such  division  be  held  at  the 
Village  of  Keene.  Clerk — Thomas  Campbell ;  Bailiff — A.  W. 
Mclntyre,  Keene  P.  0. 

IV. — All  that  part  of  the  Township  of  Smith  lying  north  of 
the  6th  concession  ;  and  all  that  part  of  the  Township  of  Douro 
lying  north  of  Lot  No.  1 0  ;  and  all  that  part  of  the  Township  of 
Dummer  lying  north  of  Lot  No.  10 ;  and  also  of  the  Village  of 
Lakefield ;  and  all  of  the  Township  of  Galway,  and  also  all  the 
Township  of  Harvey ;  and  the  Court  of  such  division  shall  be 
held  at  the  Village  of  Lakefield.  Clerk — Samuel  Sherin ; 
-6ai7i/f— Charles  Payton,  Lakefield  P.  0. 

V. — Townships  of  Cavendish,  Anstruther,  Chandos  and 
Burleigh  ;  and  the  Court  of  such  division  shall  be  held  at  the 
Village  of  Apsley.  Clerk— K  D.  Booth ;  Bailiff— Thos.  Giles, 
Apsley  P.  0. 


UNITED  COUNTIES  OF  PRESCOTT  AND  RUSSELL. 
County  Judge — James  Daniell,  Esq.,  L'Orignal. 

LIMITS  AND  OFFICERS. 

I. — The  Township  of  Longueil  and  front  concession  of  the 
Township  of  Caledonia,  and  north-east  part  of  the  Township  of 
Alfred.     Clerk — E.  A.  Johnson  ;  Bailiff— John  Eraser. 

11. — The  Township  of  West  Hawkesbury,  from  front  of  3rd 
concession  to  rear  of  Township  ;  also  the  west  part  of  Township 
of  East  Hawkesbury,  from  the  front  of  3rd  concession,  and 
bounded  on  the  east  by  road  allowance  between  Lots  30  and  31 
to  rear  of  township.  Clei'k — John  Shields  ;  Bailif-^Thomaa 
Shields,  Vankleek  Hill  P.  0. 

III.— The  3rd,  4th,  5th,  6th,  7th,  8th  and  9th  concessions  of 
the  Township  of  East  Hawkesbury,  from  the  Province  Line  to 
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the  west  side  line  of  Lot  30  in  each  concession.  Clerk — Wm. 
Allison,  East  Hawkesbury  P.  0. ;  Bailiff- — Patrick  Kelly,  St. 
Eugene  P.  0. 

ly. — The  Township  of  North  Plantagenet,  western  part  of 
South  Plantagenet,  lying  west  of  South  Nation  Piver  ;  and  part 
of  the  Township  of  Alfred,  commencing  on  the  Ottawa  Eiver  on 
the  Government  allowance  for  road  between  Lots  30  and  31 ; 
f  hence  southerly  to  the  front  of  the  4th  concession ;  thence 
pasterly  to  the  road  allowance  between  Lots  5  and  6  in  the  4th 
<^oncession  ;  thence  southerly  to  the  front  line  of  the  6th  con- 
cession ;  thence  easterly  to  the  road  allowance  between  Lots  10 
P,  nd  1 1  ;  thence  southerly  to  the  front  of  the  8th  concession ; 
f;  hence  easterly  to  the  boundary  line  of  Alfred.  Clerk — James 
Van  Bridger  ;  Bailiff — John  Lewis  McKay,  Plantagenet  P.  O. 

V.  Townships  of  Cumberland  and  Clarence.  Clerk — T.  S. 
Cameron  ;  ^a//?^*— Charles  0.  Macallum,  Cumberland  P.  O. 

VI. — The  Townships  of  Russell  and  Cambridge.  Clerk — A. 
Carson  ;  Bailiff — John  J.  Carruthers,  Russell  P.  O. 

VII. — The  two  front  concessions  of  the  Townships  of  West 
Hawkesbury  and  East  Hawkesbury.  Clerk — Thomas  Higginson  ; 
Bailiff'- — James  Ryan,  Hawkesbury  P.  0. 

VIII. — The  Township  of  Caledonia  (excepting  1st  concession) ; 
and  also  that  part  of  South  Plantagenet  lying  on  the  south  of 
the  Nation  River.  Clerk — John  Downing;  Bailiff- — Charles 
Gates,  Fournier  P.  0. 


COUNTY  OF  PRINCE  EDWARD. 
County  Judge — R.  P.  Jellett,  Esq.,  Picton. 

LIMITS  AND  OFFIOBRS. 

I. — The  Town  of  Picton,  the  2nd  and  3rd  concessions  *'  Mili- 
tary Tract  "  from  the  west  line  of  No.  13  eastward  ;  Gore  G,  1st 
and  2nd  concessions  north  of  Carrying  Place,  1st  concession 
south-east  of  the  Carrying  Place,  and  2nd  concession  north  of 
Black  River,  including  Gores  K  and  L,  McCaw's  Gore,  all  in  the 
Township  of  Hallowell.  Block  I,  the  concessions  north  and  east 
of  East  Lake,  and  Gore  B  in  the  Township  of  Athol ;  and  the 
1st  and  2nd  concessions  south  of  the  Bay  of  Quints,  and  Gore  A 
in  the  Township  of  Marysburgh,  and  1st  concession  south-west 
of  Greenpoint  to  the  end  of  Carmen's  Point  in  the  Township 
of  Sophiasburgh.  Clerk— W.  Young ;  Bailiff— K.  M.  Buchanan, 
Picton  P.  0. 
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II.— 'The  Township  of  South  Marysburgh  and  the  southern 
part  of  Athol,  commencing  at  the  outlet  of  East  Lake,  thence 
down  to  the  head  of  the  lake,  thence  down  the  base  line  between 
the  1st  concession  south  and  the  1st  concession  north  of  East 
Lake  till  it  strikes  the  township  line  of  Hallowell,  thence  down 
the  township  line  till  it  strikes  South  Marysburgh.  Clerk — 
H.  H.  Haight ;  Bailiff— Richd^v^  Lobb,  Milford  P.  0. 

III. — The  Township  of  Sophiasburgh,  together  with  Big  Island, 
excepting  one  concession  on  the  north  side  of  Picton  Bay. 
Clerk — Israel  Hamilton  ;  Bailiff— Ediwax^  Kixon,  Demorest- 
ville  P.  0. 

IV. — That  part  of  the  Township  of  Ameliasburgh  lying  east 
of  the  line  between  Lots  90  and  91.  Clerk — Edward  Roblin; 
Bailiff- — Jason  S.  Tice,  Ameliasburgh  P.  O.. 

V. — Part  of  the  Townships  of  Hallowell  and  Hillier.  Clerk 
— J.  B.  Garratt ;  Bailiff — Thomas  Jackson,  Wellington  P.  0 . 

VI. — Part  of  the  Township  of  Athol.  Clerk — A.  B.  Saylor  ; 
Bailiff— Yincent  Striker,  Bloomfield  P.  O. 

VII. — Part  of  the  Township  of  Hillier,  and  part  of  the  Town- 
ship of  Ameliasburgh.  Clerk — Joshua  M.  Cadman  ;  Bailiff — 
Daniel  H.  Weeks,  Consecon  P.  0. 

VIII. — The  Township  of  North  Marysburgh.  Clerk — Edward 
■  Harrison  ;  Bailiff- — James  Rose,  Waupoos  P.  0. 


COUNTY  OF  RENFREW. 
County  Judge — John  Deacon,  Esq.,  Pembroke. 

LIMITS  AND  OFFICERS. 

I. — Town  and  Township  of  Pembroke,  Townships  of  Stafford, 
Alice,  Petewawa,  Buchanan,  Kolph,  Wylie,  McKay,  Fraser, 
Head,  Clara  and  Maria,  and  all  that  part  of  the  Township 
of  Wilberforce  from  the  18th  to  the  25th  concessions,  both 
inclusive  ;  and  also  all  those  parts  of  the  14th,  15th,  16th  and 
1 7th  concessions  of  Wilberforce  lying  north  of  Snake  River  and 
east  of  Lake  Dore.  Cle7'k — Andrew  Irving  ;  Bailiffs — George 
Mitchell  and  Henry  Guppy,  Pembroke  P.  0. 

11. — That  part  of  the  Township  of  Westmeath  lying  east  and 
north  of  the  Muskrat  Lake  and  River,  and  that  part  of  the 
Township  of  Ross  from  the  5th  to  the  9th  concession,  both 
inclusive,  east  of  Muskrat  Lake,  and  from  the  7th  to  the  13th 
concession,  both  inclusive,  of  the  said  Township  of  Ross. 
Clerk— T.  E.  Thwaites,  Beachburg  P.  0. ;  Bailiffs— Archibald 
Acheson,  Westmeath  P.  0.,  and  John  Beaupre,  Beachburg  P.  O. 
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III. — The  Townships  of  Horton  and  Admaston,  and  the 
Village  of  Renfrew.  Clerk — George  Eady,  Jr. ;  Bailiff — S.  0. 
Gorman,  Renfrew  P.  0. 

rV. — The  Township  of  Mo  Nab  and  the  Village  of  Arnprior, 
C^erA;— George  E.  Neilson,  Arnprior  P.  0.  ;  Bailiffs — John 
Lyon  and  William  Wilson,  Arnprior  P.  0. 

V. — The  Townships  of  Brougham,  Bagot,  Blythfield  and 
Matawatchan.  Clerk — Jas.  Spenceley;  Bailiff — John  Hughes, 
Dacre  P.  O. 

VI. — The  Townships  of  Grattan,  Sebastopol,  South  Algona, 
North  Algona,  and  all  that  part  of  the  Township  of  Wilberforce 
from  the  1st  to  the  17th  concessions,  both  inclusive,  excepting 
those  parts  of  the  I4th,  15th,  16th  and  17th  concessions  lying 
north  of  Snake  River  and  east  of  Lake  Dor^.  Clerk — James 
Reeves;  Bailiff — Michael  J.  Kearney,  Eganville  P.  0. 

VII. — The  Township  of  Bromley,  all  that  part  of  the  Town- 
ship of  Westmeath  west  of  Muskrat  Lake,  and  all  those  parts  of 
the  Township  of  Ross,  from  the  1st  to  the  4th  concessions,  both 
inclusive,  east  of  Muskrat  Lake,  and  from  the  1st  to  the  6th  of 
the  other  concessions,  both  inclusive.  Clerk — Robert  Allen  ; 
Bailif—Geovge  Marshall,  Cobden  P.  0. 

VIII. — Townships  of  Brudenell,  Raglan,  Radclifife,  Lyndoch, 
Griffith,  Hagarty,  Sherwood,  Jones,  Richards  and  Burns.  Clerk 
— John  C.  Gurney  ;  Bailiff — Levi  Lord,  Rockingham  P.  0. 


COUNTY  OF  SIMCOE. 
Judge — James  R.  Gowan,  Esq.,  Barrie. 
Junior  Judge — John  A.  Ardagh,  Esq.,  Barrie. 

LIMITS  AND  OFFICERS. 

I. — The  Town  of  Barrie ;  the  Township  of  Vespra,  ex- 
cepting that  portion  lying  westward  of  the  left  bank  of  the 
main  stream  of  the  Nottawasaga  River  ;  that  portion  of  the 
Township  of  Oro  lying  west  of  the  third  concession  and  south 
of  Lots  Nos.  13  in  the  first  and  second  concessions  thereof 
respectively ;  that  portion  of  the  Township  of  Innisfil  lying 
eastward  of  Lots  Nos.  5  in  the  sixth,  seventh  and  eighth  con- 
cessions respectively,  and  also  that  portion  lying  northward 
of  the  eighth  concession ;  that  portion  of  the  Township  of 
Essa  lying  northward  of  Lots  Nos.  19  in  the  seventh,  eighth, 
ninth,  tenth  and  eleventh  concessions  respectively,  and  also 
that  portion  lying  northward  of  Lots  Nos.  25  in  the  third, 
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fourth,  fifth  and  sixth  concessions  respectively.  Clerk — Thos. 
D.  Lloyd;  Bailiffs — Alexander  Morrow,  Joseph  B.  Johnson, 
Barrie  P.  0. 

II._The  Village  of  Bradford  ;  the  Township  of  West  Gwil- 
limbury,  excepting  thereout  Lots  Nos.  1,  2,  3,  4  and  5  in  the 
fourteenth  and  fifteenth  concessions  respectively ;  that  portion 
of  the  Township  of  Innisfil  lying  southward  of  the  sixth  con- 
cession, and  eastward  of  Lots  Nos.  5  in  the  first,  second,  third, 
fourth  and  fifth  concessions  respectively.  Clerk — H.  W.  Man- 
ning ;  Bailiff— ^m.  Belfry,  Bradford  P.  O. 

III. — The  Township  of  Tecumseth,  excepting  thereout  con- 
cessions fourteen  and  fifteen ;  that  portion  of  the  Township  of 
Adjala  lying  northward  of  Lots  Nos.  10,  and  southward  of 
Lots  Nos.  28  in  the  fifth,  sixth,  seventh  and  eighth  concessions 
respectively.  Clerk — W.  H.  Dickson  ;  Bailiff—^.  H.  Wash- 
burn, Beeton  P.  0. 

lY. — The  Town  of  Collingwood  ;  the  Village  of  Stayner  ; 
that  portion  of  the  Township  of  Nottawasaga  lying  northward 
of  Lots  Nos.  1 8  in  each  of  the  twelve  concessions  respectively ; 
that  portion  of  the  Township  of  Sunnidale  lying  northward  of 
the  eighth  concession  ;  that  portion  of  the  Township  of  Flos 
lying  westward  of  the  left  bank  of  the  main  stream  of  the 
Nottawasaga  Biver  ;  the  Islands  in  Lake  Huron  contiguous 
to  the  Townships  of  Nottawasaga  and  Sunnidale,  lyiag  wholly 
or  for  the  most  part  opposite  thereto  and  within  the  County  of 
Simcoe.  Clerk — Adam  Dudgeon;  Bailiffs — John  McFadzen, 
and  James  Thompson,  Collingwood  P.  O. 

V. — The  Township  of  Flos,  excepting  thereout  that  portion 
lying  westward  of  the  left  bank  of  the  main  stream  of  the 
Nottawasaga  River  ;  the  Township  of  Medonte,  excepting 
thereout  that  portion  lying  eastward  of  the  tenth  concession. 
Clerk — Abraham  Craig;  Bailiff — Joseph  Swan,  Craighurst 
P.O. 

VI.— The  Town  of  Orillia  ;  the  Township  of  Orillia,  North- 
ern and  Southern  Divisions  ;  the  Township  of  Matchedash  ; 
that  portion  of  the  Township  of  Medonte  lying  eastward  of 
the  tenth  concession ;  that  portion  of  the  Township  of  Tay 
lying  eastward  of  the  tenth  concession  ;  the  Islands  in  Lakes 
Huron  and  Simcoe  contiguous  to  the  townships  or  portions  of 
townships  above  described  forming  part  of  the  said  sixth  divi- 
sion, lying  wholly  or  for  the  most  part  opposite  thereto,  and 
within  the  County  of  Simcoe.  Clerk — Thos.  Dallas;  Bailiffs — 
Jacob  G.  Wilson,  and  Thomas  W.  Moff'at,  Orillia  P.  O. 
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YIT. — That  portion  of  the  Township  of  Mulmur  lying  south- 
ward of  Lots  IsTos.  26  in  the  first,  second  and  third  concessions 
respectively,  west  of  Hurontario  Street,  and  in  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh  and  eighth  concessions  re- 
spectively, east  of  Hnrontario  Street ;  that  portion  of  the 
Township  of  Mono  lying  northward  of  Lots  Nos.  27  in  the 
first,  second  and  third  concessions  respectively,  west  of  Huron- 
tario Street,  and  in  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh  and  eighth  concessions  respectively,  east  of  Hurontario 
Street ;  that  portion  of  the  Township  of  Adjala  lying  north- 
ward of  Lots  jN'os.  27  in  the  first,  second,  third,  fourth  and  fifth 
concessions  respectively ;  that  portion  of  the  Township  of 
Tossorontio  lying  southward  of  Lots  Nos.  26  in  the  first, 
second,  third,  fourth  and  fifth  concessions  respectively.  Clerk — 
John  A.  Love  ;  Bailiff —  .^.  J.  S.  Colquhoun,  Stanton  P.  O. 

YIII. — That  portion  of  the  Township  of  Mono  lying  south- 
ward of  Lots  Nos.  28,  in  the  first,  second  and  third  concessions 
respectively,  west  of  Hurontario  Street,  and  in  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh  and  eighth  concessions  re- 
spectively, east  of  Hurontario  Street ;  those  portions  of  the 
Township  of  Adjala  lying  southward  of  Lots  Nos.  28  in  the 
first,  second,  third  and  fourth  concessions  respectively,  and 
southward  of  Lots  jS'os.  11  in  the  fifth,  sixth,  seventh  and 
eighth  concessions  respectively.  Clerk — G.  McManus ;  Bailiff 
— S.  H.  Washburn,  Mono  Mills  P.  O. 

IX.— The  Township  of  Tiny;  the  Township  of  Tay,  ex- 
cepting thereout  that  portion  lying  eastward  of  the  tenth  con- 
cession ;  the  Islands  in  Lake  Huron  contiguous  to  the  said 
Township  of  Tiny,  and  to  that  portion  of  the  Township  of  Tay 
forming  part  of  the  said  ninth  division,  lying  wholly  or  for  the 
most  part  opposite  thereto,  and  within  the  County  of  Simcoe. 
Clerk — H.  E.  Jefifery;  Bailiff— K.  Sneath,  Penetanguishene 
P.  O. 

X. — The  Township  of  Oro,  excepting  thereout  that  portion 
lying  westward  of  the  third  concession  and  southward  of  Lots 
Nos.  13  in  the  first  and  second  concessions.  Clerk — John  C. 
Steele  ;  Bailiff— Alex.  Paterson,  Steele  P.  O. 

XI. — That  portion  of  the  Township  of  Nottawasaga  lying 
southward  of  the  northern  boundaries  of  Lots  Nos.  1 8  in  each 
of  the  twelve  concessions  thereof;  that  portion  of  the  Township 
of  Sunnidale  lying  southward  of  the  northern  boundary  of  the 
eighth  concession   thereof;  that  portion  of  the  Township  of 
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Mulmur  lying  northward  of  the  southern  boundaries  of  Lots 
Nos.  26  in  the  first,  second  and  third  concessions  respectively, 
west  of  Hurontario  Street,  and  in  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh  and  eighth  concessions  respectively, 
east  of  Hurontario  Street,  in  the  said  township  ;  that  portion 
of  the  Township  of  Tossorontio  lying  northward  of  Lots  Nos. 
25  in  the  first,  second,  third,  fourth,  fifth,  sixth  and  seventh 
concessions  respectively  ;  that  portion  of  the  Township  of  Essa 
lying  northward  of  Lots  Nos.  25  in  the  first  and  second  con- 
cessions respectively  ;  that  portion  of  the  Township  of  Yespra 
lying  westward  of  the  left  bank  of  the  main  stream  of  the 
Nottawasaga  River.  Clerk — Angus  Bell ;  Bailijffs — H.  Nee- 
lands,  W,  Neelands,  New  Lowell  P.  O. 

XII. — Those  portions  of  the  Township  of  Essa  lying  south- 
ward of  the  northern  boundaries  of  Lots  Nos.  19  in  the 
seventh,  eighth,  ninth,  tenth  and  eleventh  concessions  thereof 
respectively,  and  lying  southward  of  the  northern  boundaries 
of  Lots  Nos.  25  in  the  first,  second,  third,  fourth,  fifth  and 
sixth  concessions  respectively  ;  that  portion  of  the  Township 
of  Innisfil  lying  westward  of  the  eastern  boundaries  of  Lots 
Nos.  5  in  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh 
and  eighth  concessions  thereof  respectively ;  Lots  Nos.  1,  2,  3, 
4  and  5  in  the  fourteenth  and  fifteenth  concessions  of  the 
Township  of  West  Gwillimbury ;  the  fourteenth  and  fifteenth 
concessions  of  the  Township  of  Tecumseth  ;  that  portion  of  the 
Township  of  Adjala  lying  northward  of  the  southern  bound- 
aries of  Lots  Nos.  28  in  the  sixth,  seventh  and  eighth  con- 
cessions thereof  respectively  ;  that  portion  of  the  Township  of 
Tossorontio  lying  southward  of  the  northern  boundaries  of 
Lots  Nos.  25  in  the  sixth  and  seventh  concessions  thereof  re- 
spectively. Clerk — Thos.  Gordon ;  Bailiff- — F.  M.  Woolcock, 
Alliston  P.  O. 

Note. — Each  of  the  said  several  divisions  shall  include  all 
allowances  for  road  embraced  within  its  external  limits,  and 
shall  also  extend  to  the  centre  of  every  allowance  for  road 
lying  external  and  adjacent  to  every  such  division,  excepting 
always  where  any  such  last-mentioned  allowance  is  herein- 
before declared  to  belong  to,  or  form  part  of  any  particular 
division. 
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UNITED   COUNTIES  OF  STORMONT,  DUNDAS  AND 

GLENGARRY. 

County  Judge — J.  F.  Pringle,  Esq.,  Cornwall. 

LIMITS  AND  OFFICERS. 

I.— The  Township  of  Charlottenburgh.  Clerk— Q^.  H.  McGil- 
livray,  Williamstown  P.  O.;  Bailiff — John  A.  Robertson,  Mar- 
tintown  P.  0. 

II.— The  Township  of  Lochiel.  Clerk— Q.  D.  Chisholm  ; 
Bailiffs — Robert  Macdonell  and  Samuel  R.  McLeod,  Alexan- 
dria P.  0. 

III.— The  Township  of  Cornwall.  Clerk— Ja,s.  F.  Pringle ; 
Bailiff— Donald  McDonell,  CornwaU  P.  0. 

IV. — The  Township  of  Osnabruck.  Clerk — Cyril  Archibald, 
Dickenson's  Landing  P.  0.  ;  Bailiffs — Lyman  Warner,  Osna- 
bruck Centre  P.  O.,  and  Hiram  Bush,  Lunenburg  P.  O. 

V. — The  Township  of  Williamsburgh.  Clerk — J.  W.  Loucks  ; 
Bailiffs — James  P.  Kiney  and  John  Styles,  Morrisburg  P.  0. 

Vi.— The  Township  of  Matilda.  Clerk— John  Sylvester 
Ross  ;  Bailiff — John  G.  Brouse,  Iroquois  P.  0. 

YII. — The  Township  of  Mountain.  Clerk — William  John 
Ridley  ;  Bailiff — Asa  Redmond,  South  Mountain  P.  0. 

VIII. —The  Township  of  Finch.  Cle7'k — John  A.  Cockburn, 
Crysler  P.  O.  ;  Bailiffs — John  Thompson,  Berwick  P.  0.,  and 
Lyman  Warner,  Osnabruck  Centre  P.  0. 

IX. — The  Township  of  Lancaster.  Clerk- — Peter  Stuart; 
Bailiff — James  Stuart,  Riviere  aux  Raisin  P.  O. 

X. — The  Township  of  Winchester.  Clerk — William  Rae  ; 
Bailiff — Alexander  StuUmeyer,  Chesterville  P.  0. 

XL — The  Township  of  Roxborough.  Clerk — Donald  Mc- 
intosh ;  Bailiff— Peter  Mcintosh,  Monckland  P.  0. 

XIL— The  Township  of  Kenyon.  Clerk— J.  A.  McDougall; 
Bailiff — Robert  McDonald,  Alexandria  P.  0. 


DISTRICT  OF  THUNDER  BAY. 

Stipendiary  Magistrate — Robert  Laird,  Esq.,  Prince  Arthur's 

Landing. 
limits  and  officers. 

I. — .Jurisdiction  west  from  the  meridian  of  87  degrees  of 
west  longitude,  to  the  meridian  of  Hunter's  Island.  Clerk — 
Charles  Kreusman  ;  Bailiff — John  Bourke,  Prince  Arthur's 
Landing  P.  0.  (see  Rev.  Stat.,  cap.  7,  sees.  20,  22  ;  and  cap. 
90,  see.  16). 
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H. — Increased  jurisdiction  within  that  portion  of  Thunder 
Bay  lying  west  of  the  said  meridian  of  Hunter's  Island  ;  all 
the  territory  within  Ontario  west  of  said  meridian  of  Hunter's 
Island.  Clerk — John  Aikens  ;  Bailiff — Joseph  McKinnon, 
English  River  P.  O.  (see  42  Yict.,  cap.  19,  sees.  1  to  14,  and 
16  to  21. 


COUNTY  OF  YICTORIA. 
County  Judge — William  Warren  Dean,  Esq.,  Lindsay. 

LIMITS  AND  OFFICERS. 

I. — The  15th  concession  of  the  Township  of  Mariposa  and 
the  Township  of  Eldon.  Clerk— S.  W.  Millar;  Bailiff— 
Thoraas  Trumer,  Woodville  P.O. 

II. — All  of  tha  Township  of  Eenelon,  except  that  portion 
lying  east  of  Scugog  River  and  south  of  Sturgeon  Lake,  and 
including  all  that  part  of  Somerville  lying  west  of  Lots  No. 
12  throughout  the  various  concessions,  and  the  Townships 
of  Bexley,  Laxton,  Digby,  Longford  and  Oakley.  Clerk — C. 
G.  Cunningham  ;  BailTff — John  Kerr,  Eenelon  Falls  P.  O. 

III. — The  Township  of  Yerulam  ;  that  part  of  Somerville 
lying  east  of  Lot  No.  1 3  throughout  the  various  concessions  j 
the  Townships  of  Lutterworth,  Anson  and  Hindon.  Clerk — 
Irvine  Junkin  ;    Bailiff- — Thomas   Chutham,  Bobcaygeon  P.  O. 

lY.— The  Township  of  Emily.  Clerk— Dv.  Higginbotham  ; 
^a^Z^J— William  Balfour,  Omemee  P.  0. 

Y. — The  Town  of  Lindsay  and  the  Township  of  Ops  and 
that  portion  of  Eenelon  lying  east  of  Scugog  River  and  south 
of  Sturgeon  Lake.  (7Z6r7i>— James  McKibbon  ;  Bailiff — George 
McHugh,  Lindsay  P.  0. 

YI. — The  Township  of  Mariposa  except  the  15th  concession. 
Clerk— J,  F.  Cunnings;  Bailiff— John  W.  Pattendent,  Oak- 
wood  P.  O. 

YII. — The  Townships  of  Carden,  Dalton,  Ryde,  Draper  and 
Macaulay.  Clerk — S.  W.  Millar  ;  Bailiff— ThovuB.'^  Tremere, 
Yictoria  Road  P.O. 


COUNTY  OF  WATERLOO. 

County  Judge — William  Miller,  Esq.,  Gait. 
Junior  Judge — A.  Lacourse,  Esq.,  Berlin. 

LIMITS  AND  officers. 

I. — All  that  portion  of  the  Township  of  Waterloo  lying  north 
of  the  block  line  on  the  west  side  of  the  Grand  River ;  and  that 
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part  of  the  upper  block  in  the  said  township  lying  oil  the  east 
side  of  the  Grand  Eiver  north  of  Lots  115,  109,  104,  87  and  95, 
to  the  Guelph  Township  line,  including  the  Town  of  Berlin. 
Clerk — Andrew  J.  Peterson ;  Bailiff— John  Klippert,  Berlin 
P.  0. 

II. — All  that  part  of  the  Township  of  Waterloo  south  of  the 
block  line  on  the  west  side  of  the  Grand  River  ;  and  that  part 
lying  on  the  east  side  of  the  Grand  River  south  of  the  northern 
boundary  of  Lots  115,  109,  104,  86  and  95,  to  the  Guelph 
Township  line,  including  the  Village  of  Preston.  Clerk — Otto 
Klotz,  Preston  P.  O.  ;  Bailiff — John  Kirkpatrick,  Gait  P.  0. 

III. — All  that  part  of  the  Township  of  North  Dumfries,  lying 
east  of  Lot  19,  in  the  7th  concession,  and  ruuning  a  coursewith 
the  eastern  boundary  of  the  said  lot  in  a  northerly  direction  up 
to  the  12th  concession,  thence  along  the  eastern  boundary  of 
Lot  33,  in  the  said  12th  concession  to  the  township  line,  includ- 
ing the  Town  of  Gait.  Clerk — Peter  Keefer  ;  Bailiffs — John 
Kirkpatrick  and  Thomas  Field,  Gait  P.  0. 

IV. — All  that  part  of  the  Township  of  N"orth  Dumfries  lying- 
west  of  Lot  18,  in  the  7th  concession,  thence  along  the  western 
limits  of  the  said  Lot  18  in  a  northerly  direction  to  the  12th 
concession,  thence  along  the  western  limit  of  Lot  22  to  the 
township  line.  Clerk — W.  D.  Watson,  Ayr  P.  0. ;  Bailiff — 
Ed.  Bouchier,  Washington  P.  0. 

v.— The  Township  of  Wilmot.  Clerk—Jo\m  AUchin; 
Bailiff—SN.  R.  Plum,  New  Hamburg  P.  0. 

VI. — The  Township  of  Wellesley.  Clerk — R.  Morrison  ; 
Bailiff— R.  Thompson,  Hawkesville  P.  O. 

VII— The  Township  of  Woolwich.  Clerk— John  L.  Wide- 
man,  St.  Jacob's  P.  O.;  Bailiff^— H.  Thompson,  Hawkesville  P.  O. 


COUNTY  OF  WELLAND. 
County  Judge — Rolland  Macdonald,  Q.C.,  Esq.,  Clifton. 

LIMITS  AND  OFFICERS. 

I. — The  Township  of  Crowland  ;  that  part  of  the  Township 
of  Thorold  lying  south  of  the  line  between  Lots  178  and  195, 
running  through  to  Pelham;  that  part  of  Pelham  lying  south 
of  the  fourth  concession  ;  and  that  part  of  Humberstone  lying 
north  of  the  concession  line  between  the  fourth  and  fifth  con- 
cessions, being  the  whole  of  the  fifth  concession.  Clerk — G. 
L.  Hobson ;  Bailiff— 1^.  C.  Macdonald,  Welland  P.  O. 
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II.— The  Township  of  Wainfleet.  C/e/^— Edward  Lee  ; 
Bailiff- — Edward  Henderson,  Marsh ville  P.O. 

III. — The  Township  of  Bertie,  the  Yillage  of  Fort  Erie,  and 
those  parts  of  the  Township  of  Humberstone  not  included  in 
Nos.  I.  and  YI.  Clerk — Thomas  Newbigging  ;  Bailiff- — George 
Graham,  Fort  Erie  P.O. 

IV. — The  Township  of  Willoughby,  the  Yillage  of  Chip- 
pawa,  and  that  part  of  the  Township  of  Stamford,  south  of  the 
line  between  Lots  136  and  137,  easterly  from  the  western 
limit  of  the  township  to  the  south-east  angle  of  Lot  No.  133  ; 
thence  north  on  the  line  between  Lots  Nos,  132  and  133  to  the 
northern  boundary  of  the  township  (including  the  Town  of 
Clifton)  and  Navy  Island.  Clerk — John  A.  Orchard  ;  Bailiff 
— James  D.  Fralick,  Drummond ville  P.O. 

Y.  Those  portions  of  the  Townships  of  Stamford,  Thorold, 
and  Pelham  (not  included  in  any  other  division),  and  the  Town 
of  Thorold.  Clerk — George  Keefer  ;  Bailiff — Geo.  McArthur, 
Thorold  P.O. 

YI. — -All  the  Township  of  Humberstone  lying  south  of  the 
fifth  concession  and  west  of  the  side  lines  between  Lots  Nos. 
9  and  10  in  the  several  concessions  thereof,  and  the  Yillage  of 
Port  Col  borne.  Clerk — Adam  Kilman  Schollield  ;  Bailiff- 
Thomas  Bate,  Port  Colborne. 


COUNTY  OF  WELLINGTON. 

County  Judge — Archibald  Macdonald,  Esq.,  Guelph. 
Junior  Judge — Austin  Cooper  Chadwick,  Esq.,  Guelph. 

%  LIMITS  AND  OFFICERS. 

I. — The  City  and  Township  of  Guelph.  Clerk — A.  A.  Baker; 
Bailiff— ?hi\i^  Spragg,  Guelph  P.  0. 

II. — The  Township  of  Puslinch.  Clerk — William  Leslie, 
Puslinch  P.  O.;  Bailiff — Thos.  Ingram,  Aberfoyle  P.O. 

III. — The  Township  of  Eramosa.  Clerk — Henry  McCarthy  ; 
Bailiff — Wm.  Hemstreet,  Rockwood  P.  O. 

lY. — The  Township  of  Nichol,  except  11th  and  12th  con- 
cessions; Yillage  of  Fergus,  the  first  eight  concessions  of  Gara- 
fraxa.  Lots  1  to  18  inclusive,  in  concessions  A  and  B  of  Peel, 
Lots  13  to  18  inclusive,  in  concessions  18  and  19,  and  Lots  19, 
20  and  21,  in  17th  concession  of  Township  of  Peel.  Clerk — 
Thos.  A.  W.  Gordon  ;  Bailiff— Avth.\\v  Perry,  Fergus  P.  O. 

Y.— The  Township  of  Erin.  Clerk— Wm.  Tyler  ;  Bailiff— 
James  Broddy,  Erin  P.  O. 
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VI.— The  Township  of  Pilkington,  the  11th  and  12th  con- 
cessions of  the  Township  of  JJ^ichol,  the  Village  of  Elora,  ^nd 
Lots  numbers  19  and  upwards  in  the  9th,  10th,  11th,  12th, 
13th,  14th,  15th  and  16th  concessions  of  Peel.  Clerk — John 
McLean,  Elora  P.  0.;  Bailif— David  Findlay,  Salem  P.  O. 

VIL — The  first  seven  concessions  in  the  Townships  of  Peel 
and  Maryborough.  Cle7'k — William  Allan  ;  -6a^^^^— William 
Mellish,  Glenallan  P.  O. 

VIII. — That  part  of  the  Township  of  Arthur  south  and 
south-east  of  Lot  15  on  the  west  side  of  the  Owen  Sound 
Eoad,  Lot  16  on  the  Owen  Sound  Road,  and  Lot  12  east  of 
the  Owen  Sound  Road,  in  the  Township  of  Arthur;  that 
part  of  the  Township  of  Luther  from  Lots  1  to  21,  both  in- 
clusive, and  Lots  1  to  12,  both  inclusive,  of  the  17th  and 
18th  concessions  of  the  Township  of  Peel ;  Lots  5  to  11,  both 
inclusive,  of  the  19  th  concession  of  said  Township  of  Peel, 
and  Lots  19  to  23,  both  inclusive,  of  concessions  A  and  B  of 
said  Township  of  Peel.  Clei'k — Cornelius  O'Callaghan  ;  Bail- 
ijf— William  F.  Johnston,  Arthur  P.  0. 

IX. — The  Town  of  Orangeville  and  Townships  of  Amaranth 
and  Garafraxa,  except  the  first  eight  concessions  and  the 
Gore  of  Garafraxa,  and  Lots  22  to  32,  inclusive,  in  Township 
of  Luther.  Clerk — Guy  Leslie;  Bailiff- — Ed.  Leslie,  Orange- 
ville P.  0. 

X. — The  Township  of  Minto,  Town  of  Harriston  and  Town 
of  Palmerston.  Clerk — A.  C.  R.  Saunders  ;  Bailiff — John 
Livingston,  Harriston  P.  O. 

XL — The  Town  of  Mount  Forest,  and  that  part  of  the  Town- 
ship of  Arthur,  north  of  Lot  16  and  west  of  the  Owen  Sound 
Road,  Lot  17  west  of  the  Owen  Sound  Road,  and  Lot  13  east 
of  the  Owen  Sound  Road.  Clerk — .Tames  C.  Wilkes ;  Bailiff 
— Alexander  Godfrey,  Mount  Forest  P.  O. 

XII. — Concessions  8  to  17,  both  inclusive,  of  the  Township 
of  Maryborough,  and  concessions  8  to  1 6,  both  inclusive,  of  the 
Township  of  Peel,  except  Lots  19,  20,  21,  22  and  23  of  those 
concessions  in  that  township.  Clerk — Donald  Macdonald  ; 
Bailiff— 8.  B.  Trask,  Drayton  P.  0. 
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COUNTY  OF  WENTWORTH. 

County  Judge — J.  S.  Sinclair.  Esq.,  Hamilton. 

LIMITS  AND  OFFICERS. 

I. — AH  the  Township  of  Barton  east  of  line  between  Lots 
14  and  15,  and  all  that  part  of  Hamilton  City  east  of  Hugh- 
son  Street.  Clerk — H.  T.  Bunbury  ;  Bailiffs — E.  B.  Smith  and 
Samuel  Davis,  Hamilton  P.O. 

II.— -The  whole  of  the  Township  of  Flamboro'  West.  Clerk 
— Jbs.  Snasdell,  Greensville  ;  Bailiff — Francis  P.  Hanes,  Dun- 
das. 

III. — The  whole  of  the  Township  of  Flamboro'  East.  Clerk — 
Jas.  McMonies,  Jr.;  Bailiff- — John  Graham,  Waterdown. 

IV. — The  whole  of  the  Township  of  Beverley.  Clerk — W. 
McDonald  ;  Bailiff — Bichard  Bannan,  Rockton. 

v.— The  whole  of  the  Township  of  Saltfleet.  Clerk— ^.  R. 
Smith,  Winona  ;  Bailif — Stev.  Springster,  Stoney  Creek. 

YI. — The  whole  of  the  Township  of  Ancaster.  Clerk — L.  A. 
Gurnett ;  Bailiff- — Marshal  J.  Wright,  Ancaster. 

YIL— The  whole  of  the  Township  of  Glanford.  Clerk— T, 
Choate,  N.  Glanford  ;  Bailiff'- — John  Eustice,  Hall's  Corners, 
Binbrook. 

YIII. — The  whole  of  the  Township  of  Binbrook.  Clei^k — 
W.  Ptolemy,  AYoodburne;  Bailiff- — John  Eustice,  Hall's  Cor- 
ners, Binbrook. 

IX. — All  that  part  of  Barton  Township  lying  west  of  line 
between  Lots  14  and  15,  and  that  part  of  Hamilton  City  west 
of  Hughson  Street.  Clerk — W.  M.  Davidson  ;  Bailiff— ^ohevt 
Huntet",  Hamilton. 


COUNTY  OF  YORK. 
Count II  Judge — Kenneth  McKenzie,  Esq.,  Q.C. 
Junior  Judge — John  Boyd,  Esq. 

LIMITS  AND  OFFICERS. 

1. — The  City  of  Toronto  east  of  Yonge  Street.  Clerk — A. 
McLean  Howard  ;  Bailifs — James  Severs  and  H.  John  Severs, 
Toronto  P.O. 

II. — Concessions  five  to  eleven  inclusive,  of  the  Township  of 
Markham,  and  concessions  five  to  ten  inclusive,  of  the  Town- 
ship of  Whitchurch,  from  Lot  1  to  10  inclusive,  together  with  the 
Villages  of  Markham  and  Stouffville.  Clerk — John  Stephen- 
son, Unionville  P.  O.  ;  Bailiff-  Jns.  Stcwait,  Toronto  P.  O. 
30 
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III. — Concessions  one  to  four  inclusive,  of  the  Township  of 
Markham,  and  concessions  one  to  four  inclusive,  of  the  Town- 
ship of  Whitchurch,  from  Lot  1  to  10  inclusive ;  concessions  one 
to  three  inclusive,  of  the  Township  of  Vaughan,  and  conces- 
sions one  and  two  of  the  Township  of  King,  from  Lot  1  to  10 
inclusive.  Clerk — J.  M.  Lawrence,  Richmond  Hill  P.  O. ; 
Bailiff— J amea  Stewart,  Toronto  P.  O. 

IV. — Concessions  one  and  two  of  the  Township  of  King  from 
the  line  between  Lots  10  and  11  northward ;  the  Township  of 
Whitchurch  from  the  line  between  Lots  10  and  11  northward, 
and  the  Township  of  East  Gwillimbury.  Clerk — John  Cook, 
Newmarket  P.  O.  ;  Bailiff— Wm.  Malloy,  Sharon  P.  O. 

V. — Township  of  Georgina  and  North  Gwillimbury.  Clerk 
— Wm.  Fry,  Sutton  P.  O. ;  Bailiff— R.  A.  Sheppard,  Georgina 
P.O. 

VI. — Concessions  three  to  twelve  inclusive,  of  the  Township 
of  King,  and  concessions  eight  to  eleven  inclusive,  of  the  Town- 
ship of  Albion.  Clerk — Arthur  Armstrong,  Jr.,  Lloydtown 
P.  O.;  Bailiff— 'EdwsLTd  Pottage,  Pottageville  P.  0. 

VII. — Concessions  four  to  eleven  inclusive,  of  the  Town- 
ship of  Vaughan.  Clerk — Joel  Eeaman,  Woodbridge  P.  O.  ; 
Bailiff — James  Stewart,  Toronto  P.O. 

VIII. — All  that  portion  of  the  Township  of  York  lying  west 
of  Yong^e  Street ;  and  the  Township  of  Etobicoke.  Clerk — 
John  Paul,  Weston  P.  0. ;  Bailiff— Jas.  Stewart,  Toronto  P.  O. 

IX — The  Township  of  Scarboro' ;  and  all  ihat  portion  of 
the  Township  of  York  which  lies  east  of  Yonge  Street;  and 
the  Village  of  Leslieville.  Clerk — John  H.  Richardson;  Bail- 
iff—WsiUsice  Luke,  Highland  Creek  P.  0. 

X. — City  of  Toronto  west  of  Yonge  Street.  Clerk — E.  H. 
Duggan ;  Bailiff-^Ed^vavd  Gegg,  Toronto  P.  O. 


WRITS  OF  PROHIBITION,  CERTIORARI 
AND  MANDAMUS. 


PROHIBITION. 

I.  Nature  of  the  icrit.—  A  prohibition  is  an  original  writ  issuing  out 
of  a  Superior  Court  and  directed  to  the  Judge  of  an  inferior  Court, 
or  to  a  party  to  the  suit  in  such  Court,  commanding  that  no  further 
proceedings  be  taken  in  some  particular  cause.  It  is  in  many  re- 
spects the  converse  of  a  mandamus,  the  latter  being  used  to  compel 
inferior  Courts  to  perform  their  functions,  the  former  to  prevent 
their  overstepping  such  functions. 

It  is  a  writ  of  right  {Jackson  v.  Beaumont,  11  Ex.  300),  and  is  not 
taken  away  except  by  express  enactment  {Oram  v.  Breary,  L.  R.,  2 
Ex.  D.  346),  and  a  statute  giving  an  appeal  does  not  therefore  pre- 
vent prohibition  {Pears  v.  Wilson,  20  L.  J.  Ex.  381). 

II.  Party  to  apply,  and  discretion  of  Court  in  granting. — The  appli- 
cation for  the  writ  may  be  made  either  by  a  party  to  the  suit  or  by  a 
stranger,  and  it  has  been  laid  down  that  the  Court  is  bound  to  inter- 
fere and  grant  this  writ  at  the  instance  of  a  stranger  as  freely  as  to  a 
party  to  the  suit  (De  Haher  v.  The  Queen  of  Portugal,  17  Q.  B.  171  ; 
Baker  v.  Clark,  L.  R.,  8  C.  P.  121  ;  Bridge  v.  Branch,  L.  R.,  1  C.  P. 
D.  633). 

Where  a  Superior  Court  is  clearly  of  opinion,  both  with  reference 
to  the  facts  and  the  law,  that  an  inferior  Court  is  exceeding  its  juris- 
diction; it  is  bound  to  grant  a  writ  of  prohibition,  whether  the  appli- 
cant for  the  prohibition  is  the  defendant  below  or  a  stranger.  In 
such  a  case  neither  the  smallness  of  the  claim  in  the  suit  below,  nor 
delay  on  the  part  of  the  applicant,  is  a  reason  for  refusing  the  writ 
{Worthingtoa  v.  Jeffries,  L.  R. ,  10  C.  P.  379).  In  Chambers  v.  Green 
L.  R.,  20  Eq.  552,  the  Court  (Sir  Geo.  Jessel,  M.  R.)  refused  to  fol- 
low IForthington  v.  Jeffries,  and  held  that  where  a  writ  of  prohibition 
has  been  issued  to  restrain  proceedings  in  an  inferior  Court  on  the 
application  of  a  stranger  to  the  suit,  it  cannot  be  sustained  unless  he 
can  show  that  the  Court  has  exceeded  its  jurisdiction  both  with 
reference  to  tlie  facts  and  the  law,  and  then  it  is  a  matter  of  dis- 
cretion with  the  Superior  Court  whether  or  not  to  set  it  aside.     The 
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Court  of  Common  Pleas,  in  Ellis  v.  Fleming,  L.  R.,  1  C.  P.  D.  237, 
expressly  adhered  to  their  former  decision,  and  no  Canadian  case 
has  gone  the  length  of  holding  that  the  Court  has  any  discretion  as 
to  the  granting  of  the  writ,  when  satisfied  as  to  the  want  of  jurisdic- 
tion, and  no  question  arises  as  to  acquiescence. 

III.  Time  of  applying,  and  effect  of  delay  or  acquiescence. — It  has 
been  laid  down  by  the  House  of  Lords,  that  where  an  inferior  Court 
proceeds  in  a  cause  properly  within  its  jurisdiction,  no  prohibition  can 
be  awarded  until  the  pleadings  raise  some  issue  which  the  Court  is 
incompetent  to  try.  But  when  the  foundation  for  the  jurisdiction  is 
itself  defective,  a  prohibition  may  be  applied  for  at  once  (Mayor  of 
London  v.  Cox,  L,  R.,  2  H.  L.  239).  A  defendant  is  not  therefore 
bound  to  wait  for  a  trial  in  the  inferior  Court  when  the  matter  is 
beyond  its  jurisdiction,  but  may  at  any  time  move  for  a  prohibition 
{Sewell  V.  Jones,  15  Jurist,  153).  The  case  in  L.  R.,  2  H.  L.  239  is 
the  leading  case  on  prohibition,  and  is  in  itself  a  treatise  on  the 
subject. 

Lloyd  on  Prohibition  says  that  the  result  of  the  authorities  seems 
to  be  that — 

1.  Prohibition  will  in  all  cases,  when  it  lies,  issue  at  any  time 
after  the  commencement  of  the  action  and  before  judgment. 

2.  It  will  issue  after  judgment  in  all  cases  where  the  want  of  jur- 
isdiction is  apparent  upon  the  face  of  the  proceedings. 

3.  It  will  also  issue  after  judgment  in  all  other  cases  except  when 
the  party  applying  appears  by  his  conduct  to  have  acquiesced  in  the 
jurisdiction  of  the  Court  below. 

4.  In  all  cases  where  it  will  issue  after  judgment  it  will  also  issue 
after  execution,  except  1st,  where  there  is  no  one  having  a  right  to 
interfere  in  the  matter  who  can  be  prohibited  ;  2nd,  where  there  is 
nothing  capable  of  being  restored,  or  to  which  prohibition  can  attacli. 

In  the  majority  of  cases  in  the  Division  Courts  the  want  of  juris- 
diction does  not  appear  upon  the  face  of  the  proceedings,  and  must 
therefore  be  shown  by  affidavit.  The  question  whether  the  party 
applying  has  estopped  himself  by  acquiescing  in  the  jurisdiction,  fre- 
quently arises.  It  has  been  held  that  where  a  defendant  appears  at 
the  trial,  and  while  the  case  is  proceeding  makes  no  objection  to  the 
jurisdiction  down  to  actual  payment  of  damages  and  costs,  it  is  too 
late  to  apply  for  a  prohibition — unless  the  want  of  jurisdiction  ap- 
pears on  the  face  of  the  proceedings  —even  though  the  party  had  no 
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opportunity  of  applying  earlier  (Reg.  v.  Widdopf  L.  R.,  2  C.  C.  3  ; 
Blake  v.  Beech,  L.  R.,  1  Ex.  D.  320).  If  a  person  sues  in  a  wrong 
Division  Court,  and  proceeds  to  judgment  with  the  defendant's  ac- 
quiescence in  the  jurisdiction,  the  defendant's  strict  right  to  move 
for  a  prohibition  is  gone,  although,  under  the  circumstances  of  the 
special  case,  the  Judge  may  grant  it  {Robertson  v.  Cornwell,  7  Prac. 
R.  297  ;  Archibald  v.  Bushey,  7  Prac.  R.  304,  and  see  note  thereto). 

Where  the  Division  Court  Judge  at  the  trial  postponed  giving  his 
decision  without  naming  a  special  day  for  giving  it  as  required  by 
sec.  106,  neither  party  objecting  at  the  time,  a  prohibition  was  re- 
fused {Re  Smart  and  O'Reilly,  7  Prac.  R.  364),  and  a  party  cannot  ob- 
tain prohibition  in  regard  to  an  order  made  at  his  request  and  acted 
upon  {RicJmrdson  v.  Shait\  6  Prac.  R.  296  ;  see  also  In  re  Cleghorn 
and  Munn,  2  C.  L.  J.  133). 

It  may  be  taken  as  settled,  that,  except  under  very  special  circum- 
stances, prohibition  will  not  be  granted  when,  if  the  want  of  jurisdic- 
tion does  not  appear  upon  the  face  of  the  proceedings,  the  objection 
has  not  been  taken  until  after  judgment.  If  the  want  of  jurisdiction 
is  apparent  upon  the  proceedings,  the  writ  can  issue  even  after  exe- 
cution ((rra/iam  v.  Smart,  18  U.  C.  R.  482).  In  Nerlich  v.  Clifford, 
6  Prac.  R.  212,  Richards,  C.  J.,  refused  the  applicant  costs  because 
he  applied  for  a  prohibition  before  raising  the  question  of  jurisdiction 
in  the  Division  Court ;  and  the  proper  course  to  take  would  seem  to 
be  to  raise  the  objection  to  the  jurisdiction  by  a  notice  of  defence 
(see  sec.  53,  note  {m),  page  40)  and  also  at  the  trial,  and  then,  if  the 
Judge  proceeds  in  the  action,  to  apply  for  prohibition. 

IV.  Grounds  for  obtaining  writ. — The  sole  ground  for  the  issue  of 
the  writ  is  that  the  Court  below  is  exceeding  its  jurisdiction,  and  it 
will  therefore  only  be  granted  when  it  clearly  {Ricardo  v.  Maidenhead 
Board  of  Health,  2  H.  &  N.  257  ;  In  re  Birch,  15  C.  B.  743)  appears 
that  no  view  of  the  facts  will  give  the  inferior  Court  jurisdiction  {Re 
McKenzie  and  Ryan,  6  Prac.  R.  323  ;  O'Brien  v.  Irving,  7  Prac.  R. 
308).  If  the  Judge  has  jurisdiction  in  a  cause,  his  proceeding  in  it 
will  not  be  restrained  even  though  he  decides  against  law  and  good 
conscience  {Siddallv.  Gibson,  18,  U.  C.  R.  98  ;  5  U.  C.  L.  J.  84),  nor 
for  any  mistake  in  law  {Toft  v.  Rayner,  5  C.  B.  162  ;  Lexden  Union 
V.  Southgate,  10  Ex.  201  ;  Robinson  v.  Lenaghan,  2  Ex.  333  ;  Foster 
v.  Temple,  5  D.  &  L.  655  ;  Ellis  v.  Watt,  8  C.  B.  614  ;  Zohrab  v. 
Smith,  5  D.  &  L.  635  ;  Reg.  v.  Twiss,  L.  R.,  4  Q.  B.  407  ;  In  re 
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Grass  v.  Allan,  26  U.  C.  R  123),  as  otherwise  the  effect  would  be  to 
allow  an  appeal  from  the  Judge's  decision,  which  it  is  provided  shall 
be  final  and  conclusive  between  the  parties  (sec.  54) ;  but  where  a 
Judge  assumes  jurisdiction,  not  "by  deciding  on  conflicting  facts,  but 
on  a  wrong  assumption  upon  a  point  of  law,  the  Court  can  review 
his  decision  by  prohibition  {Re  Elston  v.  Rose,  L.  R.,  4  Q.  B.  4),  and 
his  decision  on  conflicting  facts,  necessary  to  give  him  jurisdiction,  is 
not  final,  but  can  be  questioned  on  an  application  for  prohibition 
{Thompson  v.  Ingham,  14  Q.  B.  710  ;  19  L.  J.  Q.  B.  189). 

A  mere  irregularity  in  practice  is  not  any  ground  for  interfering  by 
prohibition  {Re  McLean  v.  McLeod,  5  Prac.  R.  467  ;  Ellis  v.  Watt,  8 
C.  B.  614  ;  Jolly  v.  Baines,  12  A.  &  E.,  cited  in  Higginhotham  v. 
Moore,  21  U.  C.  R.  326),  unless  such  irregularity  is  such  as  to  amount 
to  an  excess  of  jurisdiction,  as  where  a  Judge,  after  finally  giving 
judgment,  attempts  to  alter  it  {Jones  v.  Jones,  17  L.  J.  Q.  B.  170)  ; 
nor  is  a  reception  of  improper  evidence  sufficient  ( Winsor  v.  Dunford, 
X8  L.  J.  Q.  B.  14). 

It  had  been  held  that  the  writ  did  not  lie  where  the  inferior  Court 
had  jurisdiction  over  part  of  the  matter  {Carslake  v.  Mapledoram,  % 
T.  R.  473)  ;  but  the  rule  now  is  that  prohibition  may  be  granted  as  to 
part  of  a  claim,  leaving  the  plaintiff  to  proceed  with  the  balance  of 
the  claim  {Fitzsimmons  v.  Mclntyre,  5  Prac.  R.  119  ;  In  re  Walsh,  1 
E.  &  B.  383  ;  KerUn  v.  KerUn,  3  E.  &  B.  399  ;  Ellis  v.  Fleming,  L. 
R.  1  C.  P.  D.  237).  Where  the  matter  is  immaterial,  the  suit  below 
being  merely  nugatory,  prohibition  will  not  be  granted  (Butterivorth  v, 
Walker,  3  Burr.  1689). 

As  to  when  a  Division  Court  is  exceeding  its  jurisdiction,  see  the 
notes  to  the  various  sections  of  the  Act. 

V.  Method  of  obtaining. — Formerly  the  mode  of  obtaining  a  writ  of 
prohibition  was  by  entering  a  suggestion  or  a  surmise  in  the  nature 
of  it  of  record,  and  if  the  want  of  jurisdiction  did  not  appear  on  the 
face  of  the  proceedings,  it  was  necessary  to  file  affidavits  in  support 
of  the  suggestion  (Lloyd's  C.  C.  Practice,  240) ;  but  now,  by  Rev.  Stat., 
cap.  52,  sees.  2  and  3,  the  usual  practice  is  to  apply  on  affidavit  to  a 
Judge  in  chambers.  The  affidavits  on  which  the  application  is  made 
must  be  entitled  in  one  of  the  Superior  Courts  {Siddall  v.  Gibson,  17 
U.  C.  R.  98  ;  In  re  Miron  v.  McGabe,  4  Prac.  R.  171),  but  not  in 
any  matter,  as  there  is  no  cause  in  Court  -,  although,  if  entitled  "  In 
the  matter  of  a  certain  cause   in  the Division   Court  of  the 
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County  of ,  in  which  A.  B.  is  plaintiff  and  C.  D.  defendant," 

the  validity  of  the  aflBidavit  is  not  affected  (In  re  Burrows,  18  C.  P. 
493). 

A  form  of  affidavit  whereon  to  found  an  application  for  a  prohibi- 
tion is  given  hereafter. 

The  applicant  must  be  careful  that  the  whole  of  the  proceedings  in 
the  Court  below  are  placed  before  the  Court  (In  re  Grass  v.  Alkin,  26 
U.  C  R.  123).  Upon  the  application,  the  Judge  may,  apparently 
under  the  statute,  make  an  order  for  the  issue  of  the  writ  ex  parte 
(see  also  Jordan  v.  Wilcoxon,  3  E.  &  B.  193);  but  the  almost  invari- 
able practice  is  to  issue  a  summons  in  the  first  instance,  which  should 
be  directed  by  the  Judge  to  the  opposite  party  (see  form  of  sum- 
mons given  hereafter). 

The  grounds  upon  which  the  apj)lication  is  based  need  not  be 
stated  in  the  summons  {Eversfield  v.  Neimnan,  4  C.  B.  N.  S.  418), 
but  it  is  better  to  set  them  out  shortly.  No  stay  of  proceedings  can 
be  grant  ed pending  the  application  {In  re  Miron  v.  McCahe,  4  Prac.  R. 
171).  The  party  called  upon  may  file  affidavits  in  answer  to  those 
filed  by  the  applicant,  which  should  be  entitled  in  the  same  v/ay  as 
the  summons  {Re  Grantham,  4  D.  &  L.  427);  and  where  the  affidavits 
are  contradictory,  a  certificate  of  the  Judge  has  been  held  to  govern 
{In  re  Clarke,  2  C.  L.  J.  266).  The  application  is  subject  to  the 
same  rules  as  other  chamber  applications;  and  upon  the  return  of 
the  summons,  it  is  either  discharged  or  an  order  made  for  the  issue  ot 
the  writ,  in  which  case  the  order  is  taken  to  the  clerk  of  the  Court 
to  which  the  application  is  made,  who  issues  the  writ  (see  form  of 
order  given  hereafter). 

VI.  Costs. — A  prohibition  may  be  granted  with  costs  (Rev.  Stat., 
cap.  52,  sec.  2  ;  Wallace  v.  Allen,  L.  R.,  IOC.  P.  607),  and  apparently 
independent  of  any  statute  {Jones  v.  Jones,  17  L.  J.  Q.  B.  170).  The 
decisions  on  the  question  of  costs  have  not  been  numerous  in  Ontario. 
It  has  been  held  that  moving  for  a  prohibition  without  taking  the 
objection  of  want  of  jurisdiction  in  the  Court  below,  disentitles  the 
party  moving  to  his  costs  {Nerlich  v.  Clifford,  6  Prac.  R.  212);  that 
where  the  plaintiff  sues  in  a  wrong  Division  Court  knowingly  he  is 
not  entitled  to  his  costs  of  opposing  an  application  for  a  prohibition, 
although  such  application  is  refused  because  the  defendant  did  not 
take  the  objection  in  the  Court  below,  an'd  allowed  judgment  to  be 
•ntered  there  {A  rchihald  v.  Bushey,  7  Prac.   R.  304)  ;  that  delay  in 
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applying  for  a  prohibition  may  disentitle  the  applicant  to  costs, 
although  the  prohibition  is  granted  {Robertson  v.  Gornwelly  1  Prac. 
R.  297),  and  that  the  fact  of  the  applicant  asking  for  costs  in  his 
summons  is  a  reason  why  the  summons,  if  discharged,  should  be  dis- 
charged with  costs  (O'Brien  V.  Irving,  7  Prac.  R.  308). 


MANDAMUS. 

I.  Nature  of  thi  icr It. — A  mandamus  is  a  high  prerogative  writ, 
issuing  from  one  of  the  Superior  Courts,  directed  to  any  person,  cor- 
poration, or  inferior  Court,  requiring  them  to  do  some  particular  act 
therein  specified  "which^appertains  to  their  office  and  duty  ;  although, 
in  its  application,  it  may  be  considered  as  confined,  as  a  general  prin- 
ciple, to  cases  where  relief  is  sought  in  respect  of  the  infringement 
of  some  public  right  or  duty,  and  where  no  effectual  relief  can 
be  obtained  by  an  action  at  law  (Impey  on  Mandamus). 

The  writ  does  not,  iiowever,  in  this  Province,  seem  to  stand  upon 
the  same  footing  as  in  England  (In  re  the  Stratford  dc  Huron  B.  W. 
Go.  and  The  County  of  Perth,  38  U.  C.  R.  112).  The  writ  is  a  prero- 
gative writ  and  not  of  right  (3  Bl.  Com.  132  ;  Reg.  v.  Paddington 
Vestry,  9  B.  &  C.  456),  and  the  granting  of  it  is  therefore  in  that 
sense  discretionary  and  not  imperative.  The  exercise  of  this  discre- 
tion cannot  be  questioned  on  appeal ;  but  the  grant  of  a  peremptory 
mandamus  is  a  decision  upon  a  right,  and  such  decision  is  subject  to 
review  (The  Queen  v.  TJie  Churchvjardens  of  All  Saints,  L.  R.,  1  App. 
Cases,  611),  and  this  principle  would  probably  govern  the  decision  of 
appeals  under  Rev.  Stat.,  cap.  52,  sec.  27. 

II.  Party  who  may  obtain. — The  application  for  the  writ  must  be 
made  by  the  party  immediately  interested,  and  not  by  a  stranger 
(Reg.  V.  Fust,  8  A.  &  E.  822  ;  Reg.  v.  Withams'  Savings  Banh,  1  A. 
&  E.  321). 

III.  Time  to  apply. — Delay  on  the  part  of  the  applicant  may  be  a 
sufficient  answer  to  the  application  (Reg.  v.  The  Leeds  and  Liverpool 
Canal  Company,  11  A.  &  E.,  316  ;  Reg.  v.  Townsend,  28  L.  T.  Rep., 
100). 

IV.  Grounds  for  granting  or  refusing. — Where  the  applicant  shows 
that  the  Judge  of  an  inferior  Court  has  refused  (In  re  Peck  and  Peter- 
boro\  34  U.  C.  R.,  129  ;  Re  McCulloch  and  the  Judge  of  Leeds  and 
Grenville,  35  U.  C.  R.  449),  to  perform  a  duty  clearly  {Trainer  v. 
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Holcombe.f  7  U.  C.  R.  548)  iiicmnbent  upon  him,  the  writ  will  issue 
commanding  him  to  perform  such  duty,  and  to  hear  and  determine 
a  matter,  but  not  to  correct  his  judgment  when  given  {In  re  Burns 
V.  Butterjield,  12  U.  C.  R.  140),  nor  to  reverse  his  decision  upon  a 
point  of  practice  {In  re  Woods  v.  Bennett,  12  U.  C.  R.  167  ;  In  re 
Coolican  v.  Huntgr,  7  Prac.  R.  237  ;  Be  Judge  of  Elgin  and  Macartney, 
13C.  P.  73;. 

A  Judge  camiot  be  compelled  to  try  a  cause  in  wliich  he  is  person- 
ally interested,  or  is  a  relative,  or  a  near  connection  of  one  of  the 
parties  {In  re  the  Judge  of  Elgin,  20  U.  C.  R.  588). 

Upon  the  question  of  jurisdiction,  it  has  been  held  in  England 
that  when  a  Judge  hears  evidence  upon  the  question,  whether  he  has 
or  has  not  jurisdiction  in  the  case  brought  before  him,  and  decides  in 
the  negative,  a  mandamus  will  not  be  granted  to  compel  him  to  try 
the  case  {Kemot  v.  Bailey,  4  W.  R.  608  ;  2  U.  C.  L.  J.  178  ;  Ex 
parte  Milner,  15  Jur.  1037).  But  a  mandamus  will  go  where  persons 
having  a  jurisdiction  to  exercise  decline  to  exercise  it  upon  some 
matter  preliminary  to  the  hearing  of  the  case  as  regards  facts  or  law 
{Beg.  V.  Hiclmrds,  2  L.  M.  &  P.  263  ;  Ex  parte  Milner,  15  Jur.  1037  ; 
The  Queen  v.  The  Justices  of  Middlesex,  L.  R.,  2  Q.  B.  D.  516) ;  and 
thus  a  mandamus  has  issued  to  a  Judge  who  erroneously  decided 
against  a  claimant  on  an  interpleader  summons,  on  the  ground  that 
the  notice  of  claim  was  insufficient  {Bey.  v.  Stapylton,  21  L.  J.,  Q.  B. 
8  ;  Ex  parte  McFee,  9  Ex.  261). 

V.  Mandamus  to  Clerk  of  Division  Court. — A  mandamus  will  also 
issue  to  a  Division  Court  clerk  to  compel  him  to  perform  his  duties, 
such  as  to  issue  an  execution  {B^'g.  v.  Fletcher,  2  E.  &  B.  279  ;  In  re 
Linden  v.  Buchanan,  29  U.  C.  R.  1)  ;  but  the  applicant  should  tirst 
apply  to  the  Judge  of  the  County  Court  to  order  the  clerk  to  perform 
his  duty  {Ex  parte  Ghristchurch  Overseers,  2  L.  M.  &  P.  660.) 

Before  applying  for  a  mandamus,  the  applicant  should  take  care 
that  he  has  complied  with  all  the  requisites  on  his  part,  such  as  the 
payment  or  tender  of  fees  {In  re  the  Township  Clerk  of  Euphrasia,  12 
U.  C.  R.  622). 

VI.  Method  of  obtaining. — A  summary  method  of  applying  for  a 
mandamus  is  provided  by  Rev.  Stat.,  cap.  52,  sees.  17-20.  As  to  the 
application  at  Common  Law,  which  still  exists,  although  seldom  used, 
see  Tapping  on  Mandamus,  chapter  4. 
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■  The  application  under  the  statute  must  be  made  upon  affidavits 
(sec.  17),  which  affidav^its  must  be  entitled  in  the  Court  to  which  the 
application  is  made  (sec.  21),  and  should  not  have  any  style  of  cause, 
although^  if  entitled  "  In  the  matter  of  A.  B.  v.  C.  D.,"  their  validity 
is  not  affected  {In  re  the  Municiimlity  of  Augusta  v.  The  Mimicijml 
Council  of  Leeds  and  Grenvilky  1  Prac.  R.  121).  The  rule  as  to  entit- 
ling and  style  of  cause  is  the  same  since  the  statute  as  before  it. 

The  apj)lication  is  to  be  made  to  a  Judge  sitting  in  chambers 
(sec.  17),  which  does  not  include  the  clerk  of  the  Crown  (sec.  26). 
A  summons  must  be  issued  in  the  first  instance,  directed  to  the  per- 
sons affected  by  the  writ,  if  issued,  i.e.,  to  the  Judge  or  clerk  as  the 
case  may  be,  and  the  party  to  the  suit  (sec.  18),  which  summons  may 
be  served  either  personally  or  by  substitution  like  a  writ  of  summons 
(sec.  19),  and  upon  the  return  of  which  the  Judge  decides  whether  a 
mandamus  should  issue  or  not  (sec.  24). 

Provisions  are  also  made  by  the  Act  for  the  examination  of  parties 
who  have  made  affidavits  and  the  enforcing  of  the  writ  by  attachment. 

The  costs  of  the  application  are  left  in  the  discretion  of  the  Judge, 
and' an  appeal  is  given  from  his  order  to  the  full  Court  in  the  first 
instance,  and  then  to  the  Court  of  Appeal. 


CERTIORARI. 

I.  Nature  and  effect  of  the  writ. — A  certiorari  is  an  original  writ 
issuing  out  of  a  Superior  Court  to  the  Judge  or  officers  of  inferior 
Courts  of  Record,  commanding  them  to  return  the  records  of  a  cause 
pending  before  them,  to  the  end  that  the  party  may  have  the  more 
sure  and  speedy  justice  (Bacon's  Abr.,  "Certiorari"). 

By  means  of  this  writ  any  case  within  the  jurisdiction  of  an  inferior 
Court  couhl  be  removed  into  a  Superior  Court,  provided  the  Superior 
Court  had  also  jurisdiction  in  the  case,  when  there  was  any  reason 
why  it  should  not  be  tried  in  the  inferior  Court. 

Where  a  particular  mode  of  redress  is  given  by  statute,  and  juris- 
diction to  administer  it  is  conferred  exclusively  on  the  local  Courts, 
a  Superior  Court  will  not,  by  granting  a  certiorari  incidentally 
obtain  jurisdiction  in  the  case  {Guardians  of  Hertford  Union  v. 
Kimpton,  11  Ex.  295  ;  Beg.  v.  Harden,  2  E.  &  B.  188.) 
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II.  IVJien  writ  lies. — Division  Courts  not  being  Courts  of  Record 
(see  p.  5,  note  (g),  certiorari  would  apparently  not  lie  to  them  at 
Common  Law,  but  provision  is  made  by  section  61  of  the  Division 
Courts  Act  (ante,  p.  58),  for  the  removal  of  causes,  when  the  claim  is 
for  over  forty  dollars,  and  a  Judge  of  one  of  the  Superior  Courts  of 
Common  Law  thinks  the  case  a  fit  one  to  be  tried  in  a  Superior 
Court. 

In  general  a  certiorari  does  not  lie  after  judgment  ( Walker  v.  Gann, 
7  D.  «&:  R.  769  ;  Kern})  v.  Balne.  8.  Jur.  619  ;  McKenzie  v.  Keene, 
5  U.  C.  L.  J.  225  ;  Gallagher  v.  Bathie,  2  C.  L.  J.  73  ;  Siddall  v.  Gib- 
son, 17  U.  C.  R.  98).  It  formerly  was  customary  for  a  defendant  to 
obtain  a  certiorari  ex  parte,  and  only  produce  it  after  the  plaintiff  had 
given  his  evidence,  and  thus  put  the  plaintiff  to  great  expense,  and 
also  get  a  knowledge  of  what  the  plaintiff's  evidence  would  be.  To 
remedy  this,  43  Eliz.,  cap.  5,  provided  that  no  such  writ  should 
be  received  or  allowed  by  the  Judge  except  it  should  be  delivered  to 
him  before  the  jury  which  was  to  try  the  question  had  been  sworn. 
In  Black  v.  Wesley,  8  U.  C.  L.  J.  277,  Richards,  J.,  expressed  an 
opinion,  although  it  was  not  necessary  to  the  decision  in  that  case, 
that  "  the  Act  in  spirit  applied  to  cases  where  plaintiff's  witnesses 
were  sworn,  although  no  jury  was  called  ;"  and  in  Gallagher  v.  Bathie, 
2  C.  L.  J.,  73,  Wilson,  J.,  held  that  the  wording  of  the  61st  section 
had  the  same  effect  as  the  statute  of  Elizabeth,  and  prevented  a 
certiorari  being  issued  after  the  evidence  had  been  taken,  although 
the  case  was  tried  by  a  Judge  without  a  jury.  If  the  certiorari  is 
received  by  the  Judge  after  this  time,  a  procedendo  will  issue,  even 
though  in  the  meantime  the  record  has  been  filed  in  the  Court  above 
(Laverach  v.  Bean,  3  M.  &  W.  62  ;  Barries  v.  Cox,  16  U.  C.  C.  P., 
236). 

When  a  new  trial  has  been  ordered,  and  the  case  is  coming  on 
again  for  trial,  a  writ  may  issue  {Help  v.  Lucas,  8  U.  C,  L.  J.  184  ; 
Corky  V.  Boblin,  5  U.  C.  L.  J.  225),  although  Robinson,  C.  J., 
held  in  McKenzie  v.  Keene,  5  U.  C.  L.  J.  225,  that  after  judgment 
and  execution  regularly  issued,  and  money  made  and  paid  over,  a 
certiorari  would  not  be  granted,  although  a  new  trial  might  have 
been  subsequently  granted  in  the  Division  Court. 

The  removal  of  a  cause  under  this  section  is  entirely  in  the  discre- 
tion of  the  Judge  to  whom  the  application  is  made,  and  the  writ  is 
not  granted  as  of  course^  as  in  England. 
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A  suit  will  be  removed  when  difficult  questions  of  law  will  arise 
on  the  trial  {Smyth  v,  Nicholls,  1  Prac.  R.  355  ;  Cataraqui  Cemetery 
Co.  V.  Burrowes,  3  U.  C.  L.  J.  47  ;  Longbottom  v.  Lonyhottom,  22  L.  J. 
Ex.  74) ;  or  where  an  impartial  jury  cannot  be  obtained  within  the 
limits  of  the  Court  {Symonds  v.  Di7nsdale,  2  Ex.  533),  or  where  the 
Judge  is  personally  interested  in  the  case  ;  and  the  fact  of  the  defend- 
ant residing  a  long  distance  from  the  division  in  which  the  action 
was  commenced,  may  be  taken  into  consideration  {Nugent  v.  Cham- 
bers, 3  U.  C.L.J.  108)  ;  as  may  also  the  conduct  of  the  party  applying 
{Reg.  V.  South  Holland  Drainage  Committee,  8  A.  &  E.  429  ;  Ed- 
wards V.  Bowen.  5  B.  &  C.  206).  The  fact  of  a  Judge  having  ex- 
pressed an  erroneous  opinion  upon  the  case  is  no  ground  for  removal 
{Holmes  v.  Beeve,  5  Prac.  R.  58). 

A  justice  of  the  peace  sued  for  an  act  done  in  the  execution  of 
his  office  may,  under  the  12th  section  of  Rev,  Stat.  cap.  73,  object 
to  being  sued  in  a  Division  Court  ;  all  proceedings  had  thereafter 
would  be  null  and  void,  the  suit  in  that  Court  being  wholly  deter- 
mined. After  giving  such  notice  the  justice  cannot  remove  the  plaint 
into  a  Superior  Court  by  certiorari  {Weston  v.  Sneyd,  1  H.  &  N. 
703),  for  there  never  should  be  a  certiorari  where  a  procedendo  can- 
not be  awarded  {lb.) 

An  interpleader  issue  is  not  -within  section  61,  and  so  not  remov- 
able by  certiorari  {Russell  v.  Williams,  8  U.  C,  L.  J.  277). 

III.  TFho  may  obtain. — The  application  for  a  certiorari  is  of  couise 
almost  always  on  behalf  of  a  defendant,  but  it  has  been  attempted  by 
plaintiffs  under  special  circumstances.  Such  applications  are  not  of 
right,  and  should  be  discouraged  as  open  to  grave  objections  (Denni- 
son  V.  Knox,  9  U.  C.  L.  J.  241  ;  Frudhomme  v.  Lazure,  3  Prac.  R. 
355  ;  10  U.  C.  L.  J.  330).  Help  v.  Lucas,  8  U.  C.  L.  J.  184,  is  not 
an  authority  to  the  contrary,  as  the  Judge  there  merely  refused  to 
interfere  with  the  order  of  another  Judge. 

IV.  Method  of  obtainiiig. — A  writ  of  certiorari  can  be,  and  for- 
merly was  frequently  granted  ex  parte,  but  the  practice  now  usually 
is  in  this  country  to  grant  only  a  summons  in  the  first  instance.  In 
England  it  is  more  usually  an  ex  parte  motion,  and  so  many  of  the 
cases  on  this  point  are  inapplicable  (see  Symonds  v.  Dimsdale,  6  D. 
&  L.  17  ;  17  L.  J.  Ex.  247.) 

The  application  is  made  to  a  Judge  in  Chambers,  even  independ- 
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ent  of  the  directions  in  the  Act  (Re  Bowen  v.  Evans,  18  L.  J.  Ex.  38  ; 
Soloman  v.  London  C.  db  D.  B.  IF.  Co.,  10  W.  R.  Ex.  59,  Robertson 
V.  IVomock,  19  L.  J.  Q.  B.  367),  upon  affidavits  wliich  should  be  en- 
titled m  the  Court  to  which  the  motion  is  made  (Smyth  v.  Nicholls, 
1  Prac.  R..  355),  and  not  in  any  cause  (Ex  parte  Nohro,  1  B.  «&;  C. 
267). 

On  applyincT  to  the  Judge  for  the  writ  all  the  material  facts  of 
the  case  must  be  brought  before  him,  in  order  that  he  may  have 
the  power  of  imposing  upon  the  parties  **  such  terms  as  to  pay- 
ment of  costs  or  other  terms  as  .  .  .he  may  think  fit" 
(Parker  v.  Bristol  a'iid  Exeter  R.  W.,  6  Ex.  184  ;  2  L.  M.  &  P. 
136).  If  the  afhdavit  upon  which  the  certiorari  issues  is  deficient  in 
this  respect,  the  Court  in  banc  would  probably,  if  issued  ex  parte, 
quash  the  writ  on  its  being  made  manifest  that  it  was  issued  with- 
out a  proper  foundation. 

See  further  as  to  the  practice,  title  Prohibition  V.,  ante,  p.  470. 

As  to  proceedings  after  the  issue  of  the  certiorari,  see  Archbold's 
Queen's  Bench  Practice,  12th  edit.,  p.  1324;  the  cases  collected  in 
Rob.  &  Jos.  Dig.,  p.  641,  &c. 

V.  Costs. — The  question  of  costs  is,  under  the  statute,  in  the  dis- 
cretion of  the  Judge  who  makes  the  order  for  the  certiorari.  If  a 
case  is  removed  into  a  Superior  Court  without  any  pro^dsion  being 
made  as  to  costs,  defendant  is  entitled,  if  he  succeeds,  to  full  costs 
independent  of  any  certificate  (Corley  v.  Roblin,  5  U.  C.  L.  J.  225), 
but  not  of  the  removal  unless  the  order  provides  for  them  (Kerr  v. 
Cornell,  2  U.  C.  L.  J.  326). 
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Affi,davit  ichere  defendant  sued  in  the  wrong  Division  Court. 

In  the  Queen's  Bench  [or  Common  Pleas). 

I,  A,  B. ,  of  the of ,  in  the  County  of ,  make 

oath  and  say  : 

1.  That  I  was  on  the day  of ,  A,D.  18 — ,  served  with 

the  paper  writing  hereunto  annexed  marked  "A,"  purporting  to  be 
a  copy  of  a  summons  and  particulars  of  demand  issuing  out  of 
the Division  Court  of  the  County  of . 

2.  That  I  am  the  defendant  mentioned  in  the  said  summons. 

3.  That  on  the  day  of  ,  A.D.  18 — ,  I  caused  to  be 

filed  in  the  office  of  the  clerk  of  the  said  Division  Court,  a  notice 
of  defence,  a  copy  of  which  is  hereunto  annexed  marked  "  B," 
objecting  to  the  jurisdiction  of  the  said  Court. 

4.  That  the  claim  for  which  the  said  suit  is  brought  is  for  the 

amount  of  a  promissory  note  made  by  me  at ,  in  the  County 

of ,  and  payable  at ,  in  the  County  of ,  both  said 

places  being  outside  the  division  of  the  said  Division  Court,  and  I 
say  that  the  cause  of  action  in  said  suit  arose  wholly  outside  of  the 
said  division. 

5.  That  I  reside  at ,  in  the  County  of ,  outside  of  the 

said  division,  and  have  resided  there  continuously  before  and  since 
the  commencement  of  said  suit. 

6.  That  at  the  trial  of  the  said  suit,  on  the day  of ,  A.D. 

18 — ,  counsel  on  my  behalf  again  objected  to  the  jurisdiction  of  the 
said  Court,  and  the  evidence  given  at  the  said  trial  showed  that  the 
said  note  was  made  and  was  payable  as  above  stated,  and  no 
evidence  was  given  to  show,  or  could  have  been  given  to  show,  that 
I  resided  within  the  said  division. 

7.  That  the  said  Judge,  notwithstanding  my  objection  and  the 
objection  of  my  counsel,  did  proceed  to  hear  and  determine  the  said 

cause,  and  give  judgment  against  me  for  $ ,  together  with 

costs. 

8.  That  I  have  not  paid  the  said  damages  and  costs  or  any  part 
thereof. 

9.  That  execution  has  (or  has  not)  isaued  against  me  in  said  suit. 

Sworn,  &c. 
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Affidavit  where  title  to  land  hrowjht  into  question  {adapted  from  Lloyd). 
In  the  Queen's  Bench  {or  Common  Pleas). 

I,  A.  B.,  of  the of ,  in  the  County  of ,  make 

oath  and  say  : 

1.  That  I  was  on  the day  of ,  A.D.  18 — ,  served  with 

the  paper  writing  hereunto  annexed  marked  '*A,"  purporting  to 
be  a  copy  of  a  summons  and  particulars  of  demand,  issuing  out  of 
the Division  Court  of  the  County  of . 

2.  That  I  am  the  defendant  mentioned  in  the  said  summons. 

3.  That  on  the  day  of  ,  A.D.   18 — ,  I  caused  to  be 

filed  in  the  office  of  the  clerk  of  the  said  Division  Court  a  notice  of 
defence,  a  copy  of  which  is  hereunto  annexed  marked  "B,"  objecting 
to  the  jurisdiction  of  the  said  Court. 

4.  That  the  claim  for  which  said  suit  is  brought  is  for  trespass  to 

Lot  — ,  in  concession  — ,  in  the  Township  of  ,  alleged  to  be 

committed  by  me. 

5.  That  I  attended  at  the  said  Court  in  pursuance  of  the  said  sum- 
mons, and  did  then  and  there  object  to  the  jurisdiction  of  the  said 
Court  to  entertain  the  said  plaint,  inasmuch  as  I  claimed  to  justify 
the  trespass  for  which  I  was  sued,  by  right  and  title  to  the  said  close 
at  the  time  when  the  said  trespass  was  alleged  to  be  committed. 

6.  That  I  did  then  and  there  offer  to  jDrove  before  the  said  Judge 
that  I  did  hand  -fide  claim  a  right  and  title  to  the  said  close,  and 
that  the  same  was  my  close,  soil  and  freehold. 

7.  That  I  bona  fide  claim,  and  at  the  time  when  the  said  trespass 
was  committed  did  bond  fide  claim,  the  soil  and  freehold  of  the  said 
land  by  virtue  of  a  certain  conveyance  thereof  heretofore  made  to 
me  by  one  A.  B.,  by  a  certain  indenture  of  grant,  bearing  date, 
&c. 

8.  That  the  said  plaintiff  in  the  said  suit  claims  the  said  land 
adversely  to  me. 

9.  That  the  said  Judge,  notwithstanding  the  said  objection,  and 
notwithstanding  my  said  offer  to  prove  my  said  title  as  aforesaid, 
did  proceed  to  hear  and  determine  the  said  case,  and  did  give  judg- 
ment in  the  said  plaint  against  me  for  the  sum  of  $ ,  damages 

and  costs. 

10.  That  I  have  not  paid  the  said  damages  or  costs,  or  any  part 
thereof. 

11.  That  execution  has  {or  has  not)  been  issued  against  me  there- 
for. 

Sworn,  &c. 

[Affidavits  for  other  cases  can  easily  be  drawn  from  the  above.] 
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Summons  for  prohibition. 
In  the  Queen's  Bench  {or  Common  Pleas). 

Upon  reading  the  papers  and  affidavits  filed,  let ,  Esquire, 

the  Judge  of  the  County  Court  of  the  County  of ,  and  {name 

of  plaintiff)  their  attorneys  or  agents,  attend  upon  the  presiding 
Judge  in  chambers  at  Osgoode  Hall,  in  the  City  of   Toronto,  at 

eleven  o'clock  in  the  morning  of  the day  after  the  service 

hereof,  to  show  cause  why  an  order  should  not  be  made  directing 
the  issue  out  of  this  Court  of  a  writ  of  prohibition  directed  to  the 

said ,  prohibiting  him  from  further  proceeding  in  a 

certain   cause  or  plaint  in  the  Division  Court  of   the   said 

County  of ,  wherein  the  said is  plaintiff  and 

is  defendant,  upon  the  ground  that  the  said  Divi- 
sion Court  has  no  jurisdiction  in  the  said  cause,  the  cause  of 
action,  if  any,  not  having  arisen  in  the  said  division,  and  the  de- 
fendant residing  outside  of   the  said  division  {or  that  the  title  to 

Lot  No. ,  in  the concession  in  the  Toimiship  of is 

brought  in  question  in  the  said  suit),  and  why  the  said 

should  not  pay  to  the  said ,  the  costs  of  and  inci- 
dental to  this  application. 

Dated,  &c. 


Order  for  prohibition. 

In  the  Queen's  Bench  (or  Common  Pleas). 

Upon  reading  the  summons  granted  herein  on  the day  of 

A.  D.  18 — ,  and  the  affidavit  of  service  thereof,  and  upon 


hearing  counsel  for ,  and  for ,  no  one 

appearing  for ,  Esquire,  the  Judge  of  the  County 

Court  of  the  County  of ,  although  duly  served  with  the  said 

summons  {or  as  the  case  may  be),  1  do  order  that  a  writ  of  prohibi- 
tion do  issue  out  of  this  Court  directed  to  the  said  Judge  of  the 
County  Court  of  the  County  of ,  prohibiting  him  from  fur- 
ther proceeding  in  a  certain  cause  or  plaint  in  the Division 

Court  of  the  said   County  of ,  wherein   the   said 

is  plaintiff  and  the  said is  defendant.     And  I 


do  further  order  that  the  said do  pay  to  the  said 

the  costs  of  this  application. 

Dated,  &c. 


LIST  OF  FOKMS. 


No. 

1.  Schedule  of  clerk's  fees  (see  Form  127). 

2.  Schedule  of  bailift''s  fees  (see  Form  12S). 

3.  Allowance  to  witnesses. 
Allowance  to  jurors. 
Allowance  to  appraisers. 

4.  Procedure  Book. 

5.  Cash  Book. 

6.  Debt  Attachment  Book . 

7.  Undertaking  for  costs  in  suit  by  infiint. 

8.  Affidavit,  leave  to  sue  defendant  in  another  Division. 

9.  Alfidavit,  leave  to  sue  where  several  defendants, 

10.  Schedule  to  above  affidavit. 

11.  Affidavit  for  attachment. 

12.  Attachment  against  absconding  debtor. 

13.  Affidavit  for  order  for  writ  of  replevin, 

14.  Affidavit  for  writ  without  order. 

15.  Claim  in  replevin. 

16.  Particulars  in  contract. 

17.  Particulars  in  cases  of  tort. 

18.  Particulars  in  actions  against  officers  and  sureties. 

19.  Application  for  interpleader. 

20.  Landlord's  claim  for  rent, 

21.  Particulars  of  claim  in  interpleader. 

22.  Ordinary  summons  to  appear. 

23.  Special  summons. 

24.  Summons  in  replevin. 

25.  Interpleader  summons  to  claimant, 

26.  Interpleader  summons  to  plaintiff. 

27.  Application  for  judgment  summons. 

28.  Judgment  summons, 

29.  Judgment  summons  after  default. 

30.  Summons  by  executor  to  revive  judgment, 

31.  Summons  on  a  devastavit. 

32.  Suggestion  of  devastavit  in  summons. 

33.  Summons  to  revive  judgment  against  executor. 

34.  Summons  to  executor  and  alleging  assets  since  judgment. 

35.  Order  of  reference. 

a.  Apjiointment  of  umpire. 

b.  Appointment,  meeting  on  reference. 

c.  Enlargement  to  be  endorsed. 

36.  Award. 

37.  Summons  to  jurors. 

38.  Summons  to  witness. 

39.  Summons  to  witness  before  arbitrator, 

31 
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GARNISHEE  PROCEEDINGS  TO  JUDGMENT. 

No. 

40.  Affidavit  for  order  to  attach  debt. 

41.  Judge's  attaching  order. 

42.  Warning  to  garnishee. 

43.  Summons  to  garnishee,  &c.,  after  judgment. 

44.  Summons  to  garnishee,  &c.,  before  judgment. 

45.  Entry  of  judgment  against  garnisliee,  after  judgment  against  pri- 

mary debtor. 

46.  Entry  of  judgment  against  garnishee  and  primary  debtor. 

47.  Entry  of  judgment  in  favour  of  garnishee. 
47a.   Bond  under  section  143. 

48.  Clerk's  memorandum  of  non-appearance  of  garnishee. 

49.  Admission  of  debt  by  garnishee. 

50.  Denial  of  debt  by  garnishee. 

MINUTES   OF   JUD»MENT   IN    PROCEDURE   BOOK. 

51.  Against  defendant  for  debt  or  damages. 

52.  Against  defendant  on  special  summons. 

53.  Against  some  defendants  who  are  served  with  special  summons, 

and  others  confess. 

54.  Of  nonsuit  or  dismissal  for  want  of  prosecution. 
65.  On  award. 

56.  For  defendant. 

57.  For  defendant,  where  set-ofF  partly  satisfied. 

58.  For  defendant,  for  balance  of  set-off. 

59.  Ordinary  judgment  against  executor,  &c. 

60.  Against  executor  who  has  wasted  assets. 

61.  Against  executor  who  denies  representative  character,  &c. 

62.  Against  executor  who  admits  representative  character,  but  denies 

the  demand. 

63.  Against  executor  who  admits  representative  character,  but  denies 

demand,  and  administration  alleged  and  proved, 

64.  Against  executor,  administration  alleged,  but  not  proved. 

65.  Against  executor,  where  plene  administravit  alleged  and  proved. . 
QQ.  Against  executor,  where  plene  administravit  alleged  but  not  proved. 

67.  Against  executor,  on  devastavit  after  judgment. 

68.  To  revive  judgment  against  executor. 

69.  For  executor  to  revive  a  judgment. 

70.  Of  judgments  in  replevin. 

71.  Adjudication  on  interpleader. 

72.  Imposition  of  fine  on  a  juror. 

73.  Imposition  of  fine  for  contempt  (in  open  Court). 

74.  Imposition  of  fine  on  Avitness. 

75.  Postponed  judgment,  (section  106).  ' 

76.  Order  for  new  trial. 


EXECUTIONS. 


77.  Against  goods  of  defendant. 
'78.  Against  goods  of  plaintiff. 
79.  For  balance  of  set-off. 
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No. 

80.  Under  section  63,  where  judgment  obtained  against  a  defendant 

residing  in  a  foreign  county. 

81.  On  transcript  from  one  Division  Court  to  another. 

82.  For  executor  on  judgment  revived. 

83.  On  juilgment  revived  against  executor. 

84.  Against  goods  of  testator. 

85.  In  replevin  against  plaintiff  for  return  of  goods,  &c. 

86.  Against  garnishee  on  judgment  already  recovered. 

87.  Against  garnishee  on  judgment  against  him  and  primary  debtor. 

88.  Against  garnishee  and  primary  debtor  on  like  judgment. 

89.  For  garnishee's  costs. 

90.  On  garnishee  proceedings  under  sections  312,  316  of  C.  L.  P.  Act. 

91.  Against  goods  of  claimant  in  interpleader. 

92.  Under  Act  respecting  Line-fences  and  Watercourses. 

93.  Warrant  of  commitment  in  default  of  appearance. 

94.  Warrant  of  commitment  after  examination. 

95.  Warrant  to  levy  tine  upon  witness. 

96.  Warrant  of  commitment  for  contempt  in  open  Court. 

97.  Certificate  for  discharge  of  party  committed. 

TRANSCRIPTS. 

98.  To  another  Division  Court  of  judgment  on  special  summons. 

99.  To  County  Court  of  judgment  on  special  summons. 
To  County  Court  on  ordinary  summons  (p.  385). 

100.  To  another  Division  Court  of  ordinary  judgment. 


101.  Of  trial  by  jury  and  new  trial. 

102.  Clerk's  notices  to  the  plaintiff. 

(1)  Of  confession. 

(2)  Of  claim  disputed  or  not  disputed, 

(3)  Of  claim  partly  disputed. 

(4)  Of  set-off. 

(5)  Statute  of  limitations. 

(6)  Discharge  under  Insolvent  Act. 

(7)  Of  certain  items  of  claim  admitted. 

(8)  Admission  of  making  promissory  note,  &c. 

(9)  Of  payment  into  Court. 
(10)  Of  tender  before  action,  &c. 

(U)  That  plaintiff  not  a  certificated  attorney. 

(12)  That  note  not  duly  .stamped  (or  stamp  not  duly  cancelled). 

(13)  That  notice  of  action  not  given. 

(14)  Action  defended  under  protecting  clauses  of  Act. 
1G3.  Defendant's  notice  to  plaintiff  or  clerk. 

GENERAL   FORMS. 


104.  Confession  after  suit  commenced. 

105.  Bond  on  supersedeas  to  attachment. 

106.  Affidavit  of  service  of  ortlinary  summons. 
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No. 

107.  Affidavit  of  service  of  special  summons. 

108.  Affidavit  of  execution  of  confession. 

109.  Affidavit  of  execution  of  any  instrument.  i 

110.  Forms  of  oath,  &c. : 

(a).  Oath  to  witness  at  trial  who  swears  on  Bible. 

(b).  Oath  to  witness  who  swears  with  uplifted  hand. 

(c).  Oath  to  witness  who  is  a  Jew. 

(d).  Oath  to  witness,  Quaker,  Menonist,  Tunker,  &c. 

(e).  Oath  to  an  interpreter, 

(f ).  Oath  to  witness  on  voire  dire. 

(g).   Oath  to  jury  called  by  parties. 

(h).  Oath  to  jury  called  by  Judge. 

( i).  Oath  to  defendant  on  judgment  summons. 

( j ).  Oath  to  officer  when  a  jury  retires. 

(k).  Oath  to  officer  when  jury  retire  to  consider  verdict. 

( 1).   Oath  to  deponent  as  affirmant  to  affidavit,  &c. 

(m).  Oath  to  witness  by  arbitrator  or  umpire. 

(n).  Jurat  to  affidavit  by  illiterate  person. 

(o).  Affirmation  by  Quaker,  &c.,  and  jurat. 

111.  Affidavit  of  justification. 

112.  Affidavit  of  disbursements. 

113.  Affidavit  for  revival  of  judgment. 

114.  Form  of  bill  of  costs.  , 

115.  Clerk's  return  of  emoluments. 

116.  List  of  unclaimed  moneys  verified, 

bailift's  forms. 

117.  Replevin  bond. 

118.  Assignment  to  be  endorsed  thereon, 

119.  Returns  to  writ  of  replevin. 

]  20.  Inventory  of  goods  seized  or  replevied . 

121.  Appraiser's  oath  in  attachment  cases. 

122.  Appraisement  to  be  endorsed  on  inventory, 

123.  Notice  of  sale. 

124.  Returns  on  executions,  &c. 
(a).  Nulla  bona. 

(b).  Money  made. 

(c),  Moneyjpartly  made, 

(d).   Rent  levied  by  bailiff", 

125.  Bond  on  seizure  or  sale  of  perishable  propertJ^ 

126.  Form  of  return  and  Bailiffs  Pj-ocess  Book. 

127.  Schedule  for  clerk's  fees. 

128.  Schedule  of  bailitt's  fees. 
Covenant  by  clerk  or  bailiff  (p.  229). 

ADDITIONAL  FORMS. 

A.  Appointment  of  Deputy  Judge  under  section  20. 

B.  Judge's  direction  on  appomtment  of  clerk  or  bailiff"  under  section  27, 

C.  Formal  appointment  of  clerk  or  bailiff  after  covenant  approved  by 

Judge. 
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D.  Appointment  of  deputy  clerk  under  section  35 . 

E.  Affidavit  of  execution  of  covenant  by  clerk. 

F.  Affidavit  of  justification. 

G.  Certificate  under  section  37. 

H.  Bills  of  costs  of  bailiffs  fees  on  executions,  and  instructions  relating 
thereto. 

1.    Special  form  of  reference  to  arbitration,  with  instructions    to  arbi- 
trators, and  ajipointment  of  third  arbitrator. 

J.    Notice  demanding  trial  by  jury. 

K.  Judgment   against  a   defendant  on  confession   before  action  under 
section  152. 

Krt.  Judgment  on  confession  after  action. 

L.     Summons  for  costs  under  section  50. 

Lrt.  Entry  in  Procedure  Book  ordering  execution  in  default  of  payment 
of  costs  under  section  50. 

M.  Execution  for  costs  under  section  50. 

N.  Certificate  under  section  78,  to  be  endorsed  on  the  summons  at  the 
trial. 

0.  Entry  of  satisfaction  under  section  157  where  there  are  cross-judg- 
ments between  the  same  parties. 
(2),  Entry  on  the  judgment  for  the  smaller  sum. 
(3).   Entry  of  judgment  of  both  equal. 

P.  Notices* of  defence  on  the  ground  of  want  of  jurisdiction. 

Q.  Judgment  against   defendant  for  plaintiff's  costs    of  preparing  for 
trial  under  section  154. 

Qa.  Entry  of  judgment  for  defendant's  costs  under  Kule  138. 

R..    Plaintiffs  notice  under  section  87. 

S.    Summons  and  order  on  an  application  under  Ptule  144. 
Order  absolute  on  the  foregoing  summons. 

T.   Notice  of  claim  to  goods  seized. 

U.  Warrant  of  commitment  after  examination  under  section  188. 

V.   Capias  in  withernam. 

W.  Execution  against  garnishee  for  costs  under  section  130. 

X.  Notice  demanding  inspection  of  documents. 
Plea  of  payment  into  Court  (p.  84). 
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ABANDONMENT  OF  EXCESS. 

right  of,  impliedly  given,  54. 

a  discharge  of  all  demands,  54,  187. 

must  be  positive  act,  54. 

stated  on  claim  in  first  instance,  54,  267. 
when  intention  sufficiently  shown,  55. 
by  defendant  pleading  set-off,  55,  87,  318. 

plaintiff  proceeding  by  attachment,  187. 
form  of  judgment  where  excess  abandoned,  361. 

ABATEMENT. 

death  of  parties  before  and  after  judgment,  319. 
of  sole  plaintiff  or  defendant,  320. 

ABODE,  PLACE  OE. 

of  parties  to  be  stated  in  claim,  265. 

ABSCONDING  DEBTOR. 

what  meant  by  "absconding,"  "removing"  and  "concealed,"  180. 
attachments,  when  and  how  to  issue,  180. 

affidavit  to  be  made  and  produced,  180 — Form  of,  334. 

must  comply  with  form  and  not  be  in  alternative,  180. 
clerk  to  file  and  issue  wan  ant,  181. 
County  Judge  or  justice  of  peace  may  take,  182. 
liable  to  action  if  not  filed,  183. 
warrant,  how  to  be  directed,  181 — Form  of,  336. 
what  seizable  under,  181. 
exemption  clauses  to  apply,  181. 
bailiff  to  seize  goods  on  receipt  of,  183. 
when  should  seize  all  goods,  189. 
to  make  inventory  and  appoint  appraisers,  183. 
to  return  inventory  and  appraisement  to  clerk,  183. 
fees  to  appraiser,  327. 

form  of  inventory,  402. 
oath  to  appraiser,  402. 
appraisement,  402. 
proceedings,  in  what  division  to  be  conducted,  184. 
trial,  when  to  take  place,  184. 
property  attached  to  be  sold,  184. 

conflict  between  attaching  and  non-attaching  creditors,  185. 
cause  of  action  not  to  be  divided  in  order  to  attach,  187. 
excess  may  be  abandoned,  187. 

form  of  judgment  where  excess  abandoned,  361. 
distribution,  if  several  writs  issued,  187. 

when  issued  from  both  Superior  and  Div.  Courts,  188. 
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ABSCONDING  DEBTOR— Can^mw^d. 

when  property  insufficient,  188. 
each  creditor  may  contest  claim  of  others,  188,  275. 
reasonable  time  to  be  allowed  creditors,  189. 
liability  of  clerk  as  to,  20. 
goods  attached,  to  be  handed  over  to  clerk,  190. 
liability  of  clerk  in  respect  of,  190. 
not  repleviable,  190. 

may  be  restored  on  bond  being  given,  191. 
nature  and  form  of  bond,  191. 
.  if  perishable,  may  be  sold  by  clerk,  193. 

eight  days'  notice  to  be  given,  193 — Form  of,  402. 
officers  not  compelled  to  seize  or  sell,  till  indemnity  be 
given,  194. 
form  of  bond,  403. 
execution,  when  to  issue,  191. 

where  summons  personally  served  before  seizure,  192. 
residue  after  satisfying,  how  disposed  of,  194. 
service  of  process,  how  effected,  192. 
costs  not  allowed  to  creditor  in  certain  cases,  193. 

ACCOMMODATION  FOR  DIVISION  COURTS. 

first  statutory  provision  for  by  Municipal  Act  of  1873... 6. 

to  be  provided  by  local  municipalities,  6. 

hotels  not  to  be  used  for,  6. 

if  municipalities  neglect  to  provide,  7. 

ACCOUNT. 

note  given  for  part  of,  a  distinct  cause  of  action,  54. 
of  tradesman,  when  to  form  one  cause  of  action,  54. 
unsettled,  what  meant  by,  55. 

balance  of,  what  constitutes,  48,  56. 
when  may  be  sued  for,  57. 

judgment  for,  to  be  full  discharge,  58 — Form  of,  361. 
plaintiff  to  enter  copy  of,  in  detail  with  clerk,  67. 
books  of,  to  be  received  as  evidence,  98. 

not  liable  to  seizure  under  execution,  1 63. 

ACKNOWLEDGMENT.    See  Confession  of  Debt. 

ACT  RESPECTING  DIVISION  COURTS. 

commencement  of,  2. 

part  of  Revised  Statutes  of  Ontario,  2. 

relation  of,  to  previous  Acts,  2,  3. 

from  what  time  in  force,  3. 

short  title  of,  3. 

ACTION,  CAUSE  OF.     See  Cause  of  Action. 

ACTIONS. 

jurisdiction  of  Courts.     See  Jurisdiction. 
where  to  be  entered,  59  et  aeq.     See  Divisions. 


488      ■  GENERAL  INDEX. 

ACTIONS— Cow^mwed 

against  Judge  for  failure  in  exacting  proper  security,  19. 
clerk  or  bailiff  and  sureties,  20,   219. 
partners.     Sec  Partners. 
executors  or  administrators,  283  ct  seq. 
by  or  against  Court  officers,  66,  73,  1.36,  212,  218. 
on  securities  for  money  seized  by  bailiif,  164. 

should  be  sued  in  name  of  defendant,  164. 
bond  given  in  course  of  proceedings,  194. 

by  primary  creditor,  136. 
judgments  of  Division  Courts,  not  maintainable  in  Sup.  Courts,  208. 
for  tilings  done  under  Division  Courts  Act,  218  et  seq. 
liability  of  officers  in  general  considered,  218. 
provisions  as  to  limitation  of,  219. 
"  in  pursuance  of  the  Act,"  how  interpreted,  219. 
where  to  be  laid  and  tried,  220. 
notice  of,  to  be  given,  221. 

whether  necessary  when  omission  of  duty  complained  of, 

220. 
requisites  of,  221. 
tender  of  amends,  effect  of,  222. 
sureties  may  take  advantage  of  want  of,  223. 
when  plaintiff  entitled  to  costs,  224. 
vexatious,  protection  from,  223. 
continuance  of,  what  constitutes,  305. 

ADDRESS. 

of  parties  to  be  left  with  clerk,  304. 

ADJOURNMENT. 

of  Court  by  clerk  on  non-arrival  of  Judge,  16. 

from  day  to  day,  83. 

proclamation  necessary  on,  83. 
of  cause  at  hearing  by  Judge,  82,  311. 
of  garnishee  proceedings  by  Judge,  137. 

ADMINISTRATION,  ADMINISTRATOR.    See  Executor  and  Ad- 

MINISTRATOR. 

ADVERSE  CLAIMS.    See  Attachment  of  Debts. 

ADVERTISEMENT. 

of  bailiff's  sale  under  execution.     See  Execution,  Bailiffs. 

ADVOCATES. 

all  persons  may  act  as,  83. 

Judge  may  prevent  persons  from  acting  as,  83. 

AFFIDAVIT. 

formal  requisites  of,  308. 

certain  persons  allowed  to  make  affirmation  instead  of,  309, 

before  whom  to  be  sworn,  98. 
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AFFIDAYIT— Continued. 

of  absent  witness,  received  as  evidence,  98. 
of  service,  requisites  of,  69,  73 — Form  of,  391. 
for  attachment,  form  of,  334. 
to  prove  confession  of  debt,  142 — Forai  of,  392. 
for  order  to  garnish  debt,  form  of,  356. 
to  obtain  order  for  writ  of  replevin,  form  of,  337. 
for  issue  of  writ  without  order,  form  of,  337. 
of  disbursements,  clerk  should  require,  316 — Form  of,  396. 
of  execution  of  instrument,  form  of,  392. 
of  justification,  form  of,  395,  412.  . 

for  revival  of  judgment,  form  of,  397. 

for  leave  to  sue  party  residing  in  adjoining  division,  form  of,  331 , 
in  division  adjoining  one  in  which  debtors  reside,  form  of,  332. 
form  of  schedule  to,  333. 
jurat  to,  by  illiterate  deponent,  308 — Form  of,  395. 

AFFIRMATION. 

certain  persons  allowed  to  make,  107,  309 — Form  of,  393,  395. 

AGENT. 

unprofessional,  may  act  on  behalf  of  parties,  80. 
officers  not  to  act  as,  for  party  in  cause,  297. 
of  landlord,  meaning  of,  196. 

ALGOMA,  DISTRICT  OF. 
rules  to  apply  to,  324. 

ALIAS  PROCESS. 

what,  and  how  to  be  dated,  268. 
fees  on,  309. 

AMENDMENTS. 

power  of  Judge  as  to,  in  general,  302,  314. 

in  garnishee  cases,  138. 
where  wrong  form  of  summons  issued,  299. 
by  striking  out  defendant's  name,  299. 

where  action  brought  in  name  of  person  not  legally  entitled  to  sue, 
299. 
representative  sues  or  is  sued  in  his  own  right,  and  vice  versa, 

299,  302. 
name  or  description  of  plaintiff  in  summons  incorrect,  300. 
parties  improperly  joined  or  omitted,  300,  301. 
defendants  not  all  served,  301. 

description  of,  incorrect,  301. 
substituted  at  hearing,  302. 
variance  between  evidence  and  proceedings,  302. 

AMENDS,  TENDER  OF.     See  Tender  of  Amends. 

AMOUNT  CLAIMED. 

interpretation  of,  discussed,  46. 
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APPEAL. 

from  judgment  of  Division  Court,  question  of,  considered,  50. 

APPRAISERS. 

fees  of,  35,  183,  327.    See  Absconding  Debtor. 

ARBITRATION. 

Judge  may  order  reference  to,  by  consent,  139 — Form  of,  354. 
usefulness  of  this  provision,  1 39. 

special  form  of  reference,  with  instructions  to  arbitrators,  414. 
reference  to,  may  include  other  matters  in  dispute,  140. 
not  revocable  except  with  consent  of  Judge,  140. 
compulsory,  no  express  provision  for,  140 . 
powers  of  arbitrator  where  matters  in  dispute  beyond  jurisdiction, 

140. 
arbitrator  to  notify  parties  in  writing,  141. 
form  of  appointment  for  meeting,  354. 
may  administer  oaths  to  parties  and  witnesses,  1 42. 
procedure  vvhen  umpire  called  in,  140. 

form  of  appointment  of  Umpire,  354. 
witnesses,  how  to  be  summoned,  141. 
award,  when  time  for  making  may  be  enlarged,  141. 
form  of  enlargement,  354. 
when  considered  as  published,  141. 
judgment  on,  how  and  when  to  be  entered,  140,  317. 
need  not  be  signed  by  umpire,  141. 
Judge  may  set  aside  or  order  new  reference,  141. 
on  what  grounds  may  be  set  aside,  1 42. 
when  and  how  application  to  be  made,  142. 
form  of  award,  355. 

ARREST. 

of  disturbers  at  Court  by  bailiff,  33. 

authority  of  constable  to  make,  34. 

of  judgment  debtor  for  contempt.     See  Judgment  Summons. 

legal,  how  to  be  made,  289. 

ASSAULT. 

committed  on  officers,  penalty  for,  210. 

ASSIGNEE. 

of  chose  in  action,  amendment  where  action  brought  by,  299. 
of  primary  creditor  may  attach  debts,  114. 
of  debt  claimed  by  primary  creditor,  how  should  proceed,  136. 
in  insolvency,  when  debt  in  hands  of,  attachable,  113. 
official,  goods  in  hands  of,  not  repleviable,  234. 

ASSIGNMENT. 

of  debt,  prevents  its  being  garnished,  113. 
notice  of  to  garnishee  unnecessary,  113. 
what  constitutes,  113. 
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ASSISTANT. 

bailiff  cannot  safely  employ  unauthorized,  in  making  arrest,  176. 

ATTACHING  OTIDER.     See  Attachment  of  Debts. 

ATTACHMENT.     See  Absconding  Debtor. 

ATTACHMENT  OF  DEBTS. 

powers  of  Division  Courts  as  to,  more  extensive  rhan  those  of  Su- 
perior Courts,  108. 
'•  primary  creditor,"  "  primary  debtor, "  "  garnisliee,"  what  meant 

by,  112.  .        • 

what  claims  may  be  garnished,  and  cases  in  point,  109  ct  scq. 

claim  must  be  a  debt,  and  not  for  unliquidated  damages,  109. 
a  legal  debt,  and  not  a  mere  equitable  interest,  109. 
a  debt  in  which  judgment  debtor  has  beneficial  interest,  110. 
Court  ofl&cers  liable  to,  for  moneys  in  their  hands,  110. 
liability  of  mortgagee,  110. 

of  executors,  110. 
debts  secured  by  negotiable  instniments,  112. 
amount  of  garnishee's  indebtedness  not  important,  111. 
*'  due  and  owing,"  "due  or  owing,"  meaning  of,  111. 

Claims  not  subject  to  attachment  : 
against  the  Crown,  110. 
'  future  rent  or  unearned  salaiy,  111. 
debt  which  has  been  bona  fide  assigned,  113. 
debt  to  mechanics,  clerks,  &c,,  under  S25...113. 
object  and  application  of  this  provision,  114. 
exception  as  to  certain  debts,  114. 
against  company  having  head  office  in  foreign  country,  115. 

Garnishee  p7'occed in fjs  where  claim  ajudyment: 
application  to  be  made  on  affidavit,  114. 
affidavit,   who  may  make,   and  what  to  contain,   114,   280— 

Form  of,  856. 
attaching  order,  effect  of,  115— Form  of,  357. 

warning  to  be  endorsed  on,  280— Form  of,  357. 

meaning  of  "proper  order"  in,  118. 
service  of,  how  to  be  effected,  116. 

in  what  sense  to  bind  debt,  117. 
garnishee  may  be  subpoenaed  as  witness,  116. 
first  order  to  have  priority,  116. 
payment  by  garnishee,  effect  of,  117. 
may  be  matle  into  Court,  117. 

to  primary  creditor  on  certain  conditions,  117,  281. 
when  to  be  void,  118. 
summons  to  garnishee  may  issue,  118 — Form  of,  357. 
warning  on,  119 — Form  of,  357. 
to  be  sued  out  of  division  in  which  garnishee  resides,  118. 

this  rule  sometimes  violated  by  consent,  119. 
when  transcript  of  judgment  necessary,  119,  281. 
when  returnable  and  practice  as  to,  119. 
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ATTACHMENT  OF  BEBTS— Continued. 
service  of,  how  effected,  120. 

personal,  x)Ower  of  Judge  to  dispense  with,  281. 
in  case  of  joint  garnishees,  120, 
binds  debt,  120,  130. 
judgment  against  garnishee  at  hearing,  when  given,  121— Form 
of,  359. 
execution  on,  when  to  issue,  122 — Form  of,  374. 

Garnishee  proceedings  where  claim  not  a  judgment  : 

advantages  and  disadvantages  of,  discussed,  122,   127. 
safeguards  against  abuse  of,  127. 

summons,  from  what  division  to  issue,  123 — Form  of,  358. 
when  more  than  one  necessary,  123. 
memorandum  to  be  annexed  giving  particulars,  125. 
particulars,  how  to  be  given,  125. 
warning  on,  form  of,  357. 
how  to  be  returnable,  125. 
service  of,  how  effected,  125. 
when  primary  debtor  bound  to  appear,  123. 
primary  creditor,  how  should  proceed,  123. 
judgment  on  return  of  summons,  126 — Form  of,  359. 
against  primary  debtor,  if  duly  served,  126. 

garnishee  on  sufficient  j)roof,  126. 
if  primary  debtor  not  served,  126. 
amount  of,  when  to  be  paid  to  primary  creditor,  127'. 
Judge  may  require  bond,  127. 

powers  of,   in  reference  to  ordering  payment,  dis- 
cussed, 128. 
in  favour  of  garnishee,  form  of,  360. 
executionj  when  to  issue,  127— Form  of,  375. 

General  provisions  as  to  : 

all  parties  interested  entitled  to  show  cause,  129, 

benefit  of  this  provision,  129. 
notice  of  statutory  defence  to  be  given  to  primary  creditor,  130. 
garnishee  not  required  to  file  notice  of  defence  as  against  pri- 
mary debtor,  130. 

advisability  of  changing  this  practice,  130. 
liable  for  costs  of  untenable  defence,  132. 
of  execution  issued  against  him,  282. 
costs  to  be  in  discretion  of  Judge,  132. 
judgment  not  to  be  given  till  certain  papers  filed,  133. 

object  and  operation  of  this  enactment,  134. 
execution  not  to  issue  till  garnishee's  debt  due,  134. 

where  debt  payable  by  instalments,  134. 
application  to  discharge  debt  from  attachment,  134,  281. 
when  and  by  whom  may  be  made,  134. 
practice  as  to,  135,  282. 
security  to  be  given  by  primary  creditor  in  certain  cases,  135. 
bond  to  be  approved  by  clerk,  136,  282— Form  of,  360. 
to  be  sued  in  name  of  clerk,  136. 
adverse  claims,  Judge  empowered  to  adjudicate  on,  136. 
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ATTACHMENT  OF  DEBTS— Continued. 

wide  extent  of  powers  conferred  on  Judge  in  garnishee  cases, 
137. 
liberal  interpretation  of,  by  Superior  Courts,  138. 
Debt  Attachment  Book,  to  be  kept  by  clerks,  139 — Form  of,  330_ 

Proceedings  in  Superior  or  County  Courts  : 
sections  of  C.  L.  P.  Act  as  to,  256  et  seq. 

proceedings  to  be  taken  in  Division  Court  under,  283. 

form  of  memorandum  of  non-appearance  of  garnishee,  360. 
of  admission  of  debt  by  garnishee,  361. 
where  garnishee  denies  debt,  361. 

ATTORNEY.     See  Solicitor. 

AWARD.    See  Arbitration. 

BAILIFFS. 

one  or  more  for  each  Court,  17. 

but  if  two,  do  not  constitute  one  officer,  17. 

duties  should  be  properly  divided,  17. 
must  be  British  subjects,  17. 
Judge  to  appoint  and  remove,  18. 

forms  of  direction  and  appointment,  410,  411. 

appointment  should  be  in  writing,  18. 
securities  to  be  given  by.     See  Securities,  Covenant. 
forms  to  be  used  by,  400  et  seq. 
fees,  to  be  paid  by,  34. 

evils  of  fee  system,  34. 

doubtful  points  should  be  referred  to  Judge,  35 . 

penalty  tor  exacting  illegal,  212.     See  Extortion, 

to  be  paid  in  first  instance  by  plaintiflF,  35. 

clerk's  sureties,  liable  for,  36. 

to  be  under  control  of  clerk,  37. 

proper  practice  as  to,  37. 

forfeited  in  certain  cases,  38. 

on  executions,  bill  of  costs  of,  and  instructions  relating  thereto, 
413. 

when  to  be  paid,  37. 

for  levying  distress,  206. 

for  prompt  return  and  calling  parties,  294. 

schedule  of,  408. 
duties  of,  in  general,  18,  32. 

to  serve  and  execute  process,  32,  146,  293. 
within  what  limits  required  to  travel,  32. 
mileage  not  allowed  in  certain  cases,  32. 

to  prepare  for  accommodation  of  Court,  294. 

to  take  confessions  of  debt  and  make  alHdavit,  142 — Forms  of, 
389,  392. 

to  act  as  constables  and  keep  order  in  Court,  33,  294. 

may  arrest  offenders  with  or  without  wan-ant,  33,  209, 
nature  of  their  authority  as  constables,  34. 
justice  of  peace  may  try  offenders,  34. 
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BAlhlFYS—Contmued. 
IService  of  process  : 

when  to  be  personal,  68. 

mode  of,  should  be  noted,  69. 

personal,  what  meant  by,  69. 

affidavit  of,  what  to  contain,  69— Forms  of,  391,  392. 

when  sent  from  foreign  division,  72. 

to  make  returns  to  clerk  by  whom  process  issued,  73. 
sureties  liable  for  neglect,  73. 
may  be  examined  by  Judge  as  to,  74. 
liable  to  action  for  falsely  swearing  as  to,  73, 
ExecutiotiSf  and  executory  2Jrocess  in  general  : 

where  question  of  priority  arises,  145,  287. 
to  levy  amount  due  and  pay  to  clerk,  147. 

where  levy  may  be  made,  147. 
to  attend  every  day  to  receive  writs,  147. 
liable  for  neglect  as  to,  147,  286. 
to  endorse  time  of  receipt  on  writ,  147. 
return  on  writ,  295 — Form  of  403. 
to  make  return  on  oath  to  clerk,  295 — Form  of,  405. 
to  keep  Process  Book,  147,  294— Form  of,  405. 
entries  to  be  made  in,  147. 
no  action  to  be  taken  after  expiry  of,  153. 

liable  to  action  if  this  rule  violated,  154. 
if  e:oods  left  on  hand  unsold,  154. 
danger  of  making  too  hasty  return  of  nulla  bona,  154. 
What  may  be  seized  under  execution  : 

partnership  property  on  Judge's  certificate,  74. 
interest  of  mortgagor  in  goods,  but  not  that  of  mortgagee, 
159. 
question  of  possession  in  such  cases,  160. 
advertisement  should  show  facts  clearly,  160. 
goods  of  judgment  debtor,  160. 

certain  articles  exempt,  161.     See  Execution. 
money,  banknotes,  cheques,  &c.,  162. 
securities  for  money  of  different  kinds,  162. 
when  to  be  resorted  to,  1 62. 
to  be  held  for  plaintiff's  benefit,  164. 
special  return  should  be  made  as  to,  164. 
how  and  when  to  be  sued  on,  164. 
not  to  seize  books  of  account,  or  open  accounts,  163. 
moneys  in  custody  of  Court  ofl&cers,  163. 

Sales  under  executions : 

to  make  inventory  of  goods  seized,  165 — Form  of,  402. 
to  give  notice  of  sale,  166 — Form  of,  402. 

where  to  be  put  up,  166. 
how  long  after  seizure,  goods  to  be  sold,  167. 
to  sell  for  cash  only,  and  not  more  than  sufficient,  167. 
plaintiff  may  purchase  at,  if  goods  valued,  167. 
bailiff"  not  to  be  purchaser,  167. 

wide  extent  of  this  prohibition  noticed,  167. 
receipt  and  payment  of  moneys  realized,  148,  296. 
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'BAlLlFf^—Confimied. 

Commitment  of  judgment  debtor  : 

to  execute  warrant,  and  when,  176. 
what  degree  of  force  may  be  used,  176. 
endorsement  to  be  made  on  warrant,  176. 

Attachm£7it  of  goods  of  absconding  debtor.    See  Absconding  Debtor. 

Interpleader  proceedings  : 

solely  for  protection  of,  195. 
in  many  cases  should  not  be  resorted  to,  195. 
do  not  apply  to  conflicting  executions,  1 95. 
not  to  sell  goods  after  claim  made,  196. 
application  for,  to  be  addressed  to  clerk,  198 — Form  of,  342. 
should  be  in  writing  and  state  facts  fully,  198. 

Landlord's  claim  for  rent  : 

to  distrain  for  rent  due,  204. 

terms  of  holding  must  be  specified  in  claim,  203 — Form  of,  342. 

goods  to  be  appraised,  204. 

when  to  be  sold,  205.  » 

how  should  act  with  regard  to  exemptions,  205. 

certain  chattels  not  distrainable,  205. 

fees  chargeable  for  distress,  206. 

if  replevin  made,  206. 
in  cases  of  replevin.     See  Replevin. 
if  assaulted,  may  arrest  ottender,  210. 

may  sue  for  damages  as  well,  210,  i 

Offences  by  : 

misconduct  or   extortion,    how    punishable,  210    et  seq.      See 

Extortion. 
negligence  in  levying  execution,  212. 

in  not  returning  or  making  false  return,  213. 
what  damages  recoverable  by  party  aggrieved,  213. 

Actions  by  or  against : 
where  to  be  brought,  65. 

protection  from,  when  acting  under  warrant,  215. 
warrant  must  be  sealed,  216. 

should  be  preserved,  217. 
this  provision  not  to  apply  in  certain  cases,  216. 
when  entitled  to  verdict,  216. 
constables  acting  in  aid  of,  protected,  217. 
may  plead  general  issue,  218. 

where  action  brought  for  things  done  in  pursuance  of  Act,  218 
et  .seq. 
cases  as  to,  considered,  219. 
effect  of  tender  of  amends,  223. 
« 
BAILIFFS  PROCESS  BOOK. 

nature  of  147,  294 — Form  of,  405. 

BALANCE  OF  ACCOUNT.     See  Account. 
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BANK. 

"  carries  on  business  "  at  its  head  office,  124. 

BARRISTER. 

may  be  appointed  Deputy  Judge,  16 — Form  of  appointment,  410. 
may  not  act  as  clerk  while  in  practice,  18. 
not  privileged  from  arrest,  174. 

BET. 

action  against  stakeholder  for,  41. 

BILLS  OF  COSTS.     See  Costs. 

BOND. 

to  Crown  no  longer  necessary,  18,  22, 
by  primary  creditor,  136 — Form  of,  360. 

removing  or  concealed  debtor  to  supersede  attachment,  191 — 
Form  of,  390. 
of  indemnity  by  attaching  creditor,  194 — Form  of,  403. 
given  in  proceedings  under  Act,  where  to  be  sued,  194. 
to  be  delivered  up  to  party  entitled,  195. 
taken  by  bailiif  in  replevin — Form  of,  400.     See  Replevin. 

form  of  assignment  of,  401. 

BOOKS. 

to  be  kept  by  clerks  and  bailiffs,  28,  289—  Forms  of,  327  et  seq. 

on  death  or  removal  of  clerk,  to  become  property  of  county 
attorney,  30. 

mandamus  would  lie  to  compel  delivery  of,  31. 

penalty  for  wrongful  possession  of,  31. 
of  account.     See  Account. 

BREACH  OF  PROMISE. 

no  jurisdiction  in  actions  for,  43. 

BUSINESS. 

action  brought  where  defendant  carries  on,  62. 
where  company  is  said  to  cany  on,  124. 
what  meant  by  carrying  on,  62. 

CAPIAS  IN  WITHERNAM. 

when  to  issue,  245 — Form  of,  426, 

CASH  BOOK. 

to  be  kept  by  clerks,  28,  289— Form  of,  329. 

CAUSE  OF  ACTION. 

not  to  be  divided  to  give  jurisdiction,  52,  187. 
division  of,  what  constitutes,  52. 

cases  as  to,  and  general  result  of,  5.3,  54, 
to  mean  "  whole  cause  of  action,"  60. 

this  rule  discussed  and  cases  considered,  60. 
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CAUSE  OF  ACTIO'S— Continued. 

English  interpretation  different  {Jackaon  v.  Spittal),  61. 
not  extinguished  by  imprisonment  of  defendant,  179. 
in  contract,  forms  of  statements  of,   339. 

CERTIORARI . 

nature  and  effect  of  -vrrit,  58,  474. 
when  writ  lies,  58,  475. 
who  may  obtain,  476. 
method  of  obtaining,  476. 
costs  of,  477. 

CHALLENGE.     See  Jury. 

CHATTEL. 

interpretation  of,  to  include  animals,  161. 

CHATTEL  MORTGAGE. 

what  interest  in,  may  be  sold  under  execution,  160. 
how  sale  affected  by  possession,  160. 

CHATTEL  REAL.    See  Lease,  Term  of  Years. 

CHOSE  IN  ACTION. 

amendment  where  sued  on  by  person  not  legally  entitled,  299, 

CLAIM. 

what  to  include,  265 — Forms  of,  338  et  seq. 

to  be  numbered,  289. 

requisites  of,  as  to  names  of  parties,  265. 

form  of,  when  suit  brought  under  section  63  of  Act,  266. 

against  officers  and  sureties,  266 — J'orm  of,  341. 

on  application  for  judgment  summons,  267 — Form  of,  347. 

when  excess  abandoned,  267. 

particulai  s  of .     See  Pahtigulars  of  Claim. 

CLAIMANT.     See  Interpleader. 

CLERK  OF  PEACE. 

to  record  divisions,  &c.,  13. 

acts  of  sessions  only,  not  Judges'  orders,  13. 
to  file  and  give  certificate  of  covenant,  21 . 
fees  of,  13,  21. 

CLERKS. 

ofiice  for,  7,  286. 

requisites  and  disqualifications  for  office,  17. 

not  to  hold  office  of  bailiff,  18. 

Judge  to  appoint  and  remove,  18. 

forms  of  direction  and  appointment  by  Judge,  410,  411. 

how  appointment  made,  18. 
securities  to  be  given  by.     See  Securities,  Covenant. 

32 
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djERKS—Cojifinued. 

may  appoint  deputy  in  certain  cases,  25 — Form  of  appointment, 

411. 
not  to  have  interest  in  suits,  or  act  as  agents,  167,  297. 
fees,  to  be  paid  by,  34. 

evils  of  fee  system,  34. 

doubtful  cases  should  be  referred  to  Judge,  35. 
*       table  of,  to  be  hung  up  in  office,  35. 

account  of,  to  be  furnished  to  Judge,  30 — Form  of,  399. 
construction  of  certain  items  in,  293. 
to  be  paid  in  first  instance  by  plaintiff,  35. 
of  bailiff  should  also  be  prepaid,  36. 
duties  and  responsibility  of  clerk  in  regard  to,  37. 
not  compelled  to  proceed  till  deposit  paid,  36. 
payment  of,  how  enforced,  36. 
form  of  summons  for,  418. 

execution,  and  order  for  issue  of,  418,  419. 
forfeited,  how  to  be  disposed  of,  38. 
schedule  of,  407. 
duties  of,  in  general,  how  regulated,  18,  26. 

to  number  claim  and  annex  copy  to  summons,  68,  289. 
to  issue  summonses  and  copies,  26 — Forms  of,  343  et  seq.     See 
Summons. 
when  new  process  required,  306. 
to  keep  Procedure  Book,  27 — Form  of,  327. 
should  sign  every  page,  27. 

certified  copy  of  entries  to  be  evidence  of  same,  27. 
form  of  certificate,  412. 
to  tax  costs,  27,  292.     See  Costs. 

forms  of  bills  of  costs,  398. 
to  keep  account  of  fines  and  suitors'  money,  28, 
to  submit  accounts  to  county  attorney,  28,  29. 
to  keep  certain  books,  28,  139,  289— Forms  of,  327  et  seq. 
such  books  to  be  public  property,  31 . 
^  to  furnish  Judge  with  certain  accounts,  29,  30. 

to  make  and  post  up  list  of  unclaimed  money,  30,  291 — Form 
of,  400. 
list  and  money  to  be  transmitted  to  county  attorney,  30. 
to  forward  summonses  for  service  in  foreign  divisions,  66,  290. 
to  receive  summonses  sent  from  such  divisions,  66. 

proceedings  to  be  entered  in  Foreign  Procedure  Book,  66. 
fees  for  such  services,  proper  practice  as  to,  66,  67. 
respective  duties  of  home  and  foreign  clerk  defined,  67. 
to  prepare  affidavits  of  service,  73,  74 — Forms  of,  391. 
to  issue  specially  endorsed  summons  in  certain  cases,  75.     See 
Summons. 
such  summons  to  be  issued  when  possible,  289. 
entry  of  final  judgment  in  such  cases,  77,  270  et  seq. 
whether  clerks  may  enter  of  their  own  motion,  78. 
to  give  notice  of  plea  of  tender  to  plaintiff,  85,  292 — Form  of, 
388. 
of  payment  into  Court,  86— Form  of,  887. 
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CLERKS— Cantimted. 

to  give  certain  other  notices  to  plaintiflF — Forms  of,  387. 
to  take  confessions  of  del)t,  142 — Fomi  of,  389. 
affidavit  as  to,  143— Form  of,  392. 
on  appeals  from  awards  of  fence- viewers,  251. 
from  Courts  of  Revision,  253. 

As  to  juries  : 

to  summon  jurors,  104. 

summons,  how  and  when  to  be  served,  104— Form  of,  355. 
to  proceed  against  collector  if  jury  lists  not  furnished,  106. 
to  keep  separate  list  of  jury  cases,  106. 
to  call  over  names  of  jurors  when  sworn,  107. 
to  return  jury  instantly  when  ordered  by  Judge,  107. 
how  this  duty  should  be  performed,  107. 

In  connection  ivith  garnishee  proeeedimis.     See  Attachment  ob'  Debts. 
should  foUow  statute  strictly  in  issuing  summons,  119. 
how  to  proceed  where  debt  payable  by  instalments,  134. 
to  approve  of  bond  given  by  primary  creditor,  136. 
to  keep  Debt  Attachment  Book,  139— Form  of,  330. 

In  connection  with  executions  : 

to  issue  and  renew  writs  of,  at  request  of  plaintiff,  27, 
146,  154. 

such  request  necessary,  146,  154. 
liable  for  neglect  to  deliver  writ  to  bailiff,  147 . 
should  see  that  writ  properly  endorsed,  147. 
book  for  entry  of  writs  kept  by  some  clerks,  147. 
bailiff's  return  to  be  examined  and  certified,  295. 

form  of  certificate,  295, 
receipt  and  payment  of  money  levied  under,  148,  296. 
not  to  be  purchasers  at  sales  under,  167. 
forms  of,  369  et  seq.     See  Execution. 

In  ro7inection  vnth  transcript  of  jiodgitnent.     See  Transcript  of  Judg- 
ment. 

In  connection  with  jiroceedings  agaitist  absconding  debtors.     See   Ab- 
sconding Debtor. 

As  to  judgment  summons  : 

summons,  issue  and  service  of,  168 — Form  of,  348. 

written  application  for  should  be  required,  347 — Form  of,  347. 

transcript  of  judgment  to  be  sent  in  certain  cases,  168. 

when  second  summons  not  to  issue,  170. 
warrant,  when  to  issue,  175— Form  of,  380,  381. 

how  dated  and  directed,  175,  298. 

amount  of  debt  and  costs  to  be  entered  on,  176. 

how  renewed,  176. 
to  sign  certiiicate  of  satisfaction,  177 — Form  of,  383. 

In  connection  with  interpleader  proceedings  : 

to  issue  summons  at  request  of  bailiff,  198 — Form  of,  346, 
347. 
how  issued  and  served,  199. 
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CLERKS—  Continued. 

to  allow  creditor  to  inspect  particulars  of  claim,  199 — 
Form  of,  342. 
form  of  notice  at  foot  of  summons,  347. 
On  application  for  neiv  trial : 

to  transmit  certain  papers  to  Judge,  312. 
delivery  of  papers  to  clerk  to  act  as  stay  of  proceedings,  312. 
to  notify  parties  as  to,  313 — Form  of  notice,  386. 
form  of  order  for,  368. 
Actions  hy  or  against : 

where  to  be  brought,  65. 

liable  for  costs  in  certain  cases,  217. 

when  may  plead  general  issue,  218. 

provisions  as  to  limitation  of,  and  protection  from,  218  et  seq. 

misconduct  or  extortion  by,  how  punishable,  210,  296. 

COLLECTOE. 

to  furnish  list  of  jurors  to  clerk,  104. 
proceedings  against,  for  neglect,  105. 

COMMISSION.     See  Evidence. 

COMMITMENT,  WARRANT  OF. 

when  and  where  may  be  executed,  288 — Form  of,  380,  381. 
what  force  may  be  used  in  executing,  288. 
date  and  endorsement  on,  298. 
how  renewed,  299. 

COMMON  SCHOOLS. 

appeal  from  Division  Courts  on  matters  pertaining  to,  254. 

COMPANY. 

where  said  to  carry  on  business,  62,  124. 

CONCEALMENT. 

to  avoid  service  of  process.     See  Absconding  Debtor, 
of  goods  to  be  replevied,  how  bailiff  to  act  in  case  of,  243, 

CONCURRENT  SUMMONS, 
when  may  issue,  268. 
costs  of,  269. 

CONFESSIONS  OF  DEBT. 

clerks  and  bailiffs  may  take,  and  how,  142 — Form  of,  389. 
affidavit  of  execution  by  officer,  what  to  state,  143 — Form  of,  392. 
before  suit  commenced,  when  affidavit  of  debt  remaining  due,  neces- 
sary, 142,  308. 

particulars  of  claim  must  be  shown  in,  142,  307 — Form  of,  338. 

form  of  judgment  on,  417. 
after  suit  commenced,  form  of  judgment  on,  417. 
in  action  commenced  by  special  summons  under  Rule  26  ..143,  271. 

form  of  minute  of  judgment,  362. 
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CONSENT. 

jurisdiction  not  given  by — doctrine  of  acquiescence,  40. 

CONSOLIDATED  REVENUE  FUND. 
forfeited  fees  to  form  part  of,  38. 

CONSTABLE. 

bailiff  to  act  as,  in  Court,  33. 
authority  of,  to  make  arrests,  34. 
to  assist  bailiff  in  executing  warrant,  176. 
clerk  may  address  warrant  to,  181. 

how  far  protected  in  executing,  216. 

CONTEMPT  OF  COURT. 

offender  may  be  taken  into  custody  and  fined,  209. 
in  default  of  payment  may  be  imprisoned,  209. 
this  enactment  limited  to  contempts  in  open  Court,  209. 
form  of  conviction,  215. 

of  minute  of  order  for  imposition  of  fine,  367. 
of  warrant  of  commitment,  382. 

CONTINUANCE  OF  ACTION, 
what  constitutes,  305. 

CONTRACT. 

distinguished  from  tort,  46. 
jurisdiction  limited  in  actions  on,  47. 
measure  of  damages  in  cases  of,  50. 
where  cause  of  action  arises  in  cases  of,  60. 
particulars  of  claim  in  cases  of,  338. 

CONVICTION. 

form  of,  for  offences  under  Act,  215. 

COSTS. 

to  be  taxed  by  clerk,  27,  292. 

in  general  to  abide  event,  144. 

forms  of  bills  of,  398. 

paid  by  plaintiff  in  first  instance,  35. 

how  payment  of,  enforced,  36. 

Judge  may  apportion,  144. 

where  no  jurisdiction,  Judge  cannot  give,  40. 

in  cases  of  nonsuit,  81. 

on  payment  into  Court,  85. 

of  commission  to  take  evidence.     See  Evidence. 

in  garnishee  proceedings,  question  of,  discussed,  123,  132. 

when  garnishee  puts  in  no  defence,  130. 

garnishee  liable  for,  in  certain  cases,  132,  282. 

to  be  in  discretion  of  Judge,  132. 

where  garnished  debt  exceeds  claim,  132. 

not  secured  to  primary  creditor  by  statute,  133. 

allowed  to  garnishee  in  certain  cases,  133. 
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COSTS— Continued. 

defendant  to  recover  sum  in  addition  to,  in  certain  cases,  144. 

in  suits  of  competence  of  Division  Courts  brought  in  Superior  Courts, 

144. 
on  Division  Court  judgments,  144,  207. 
security  for,  when  to  be  given,  165. 
of  judgment  summons,  to  abide  event,  170. 
of  proceedings  for  attachment,  189,  193. 

of  proceedings  taken  after  issue  of  interpleader  summons,  200. 
in  actions  against  officers,  224. 
in  interpleader  matters,  200,  277. 

in  actions  against  executors  and  administrators,  283  et  seq. 
in  actions  by  infants,  next  friend  responsible  for,  305. 
on  discontinuance  of  action,  310. 
of  postage  and  registration,  314. 

COUNTY. 

interpretation  of,  3,  265. 

when  words  "united  counties"  to  be  used,  3,  265. 

"senior''  and  "junior,"  what  meant  by,  10. 

COUNTY  ATTORNEY. 

returns  to  be  made  to,  28,  29,  30. 

to  hold  books  on  death  or  removal  of  clerk,  31. 

to  receive  forfeited  fees,  and  pay  over  to  treasurer,  38. 

COUNTY  COURT  CLERK. 

may  not  be  clerk  of  Division  Court,  18. 

duties  and  fees  of,  in  connection  with  transcripts,  158. 

COUNTY  JUDGES,  BOARD  OF. 
appointment  of,  provided  for,  226. 
continuing  clause,  225. 
present  members  of,  226. 
duties  and  powers  of,  226. 
to  settle  disputes  as  to  fees,  35. 
when  and  where  to  meet,  324. 

COURTS. 

continuing  clause,  4. 

extent  and  limits  of,  4. 

number  of,  in  each  county,  4. 

one  at  least  for  each  city  and  county  town,  4. 

how  designated,  4. 

to  have  a  seal,  4.     See  Seal. 

not  Courts  of  Record,  but  judgments  to  have  same  effect,  5, 

status  of,  considered,  5. 

time  and  place  of  holding  in  general,  6. 

not  less  often  than  once  in  every  two  months,  6, 
exception  to  this  rule,  8. 

need  not  be  held  at  regular  intervals,  6. 

importance  of  not  changing  place  of  holding,  6. 
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COVRTS— Continued. 

accommodation  for,  how  pro\rided,  6. 

Lieutenant-Governor  may  limit  number  of  sittings,  8. 
to  be  held  at  least  once  in  six  months  in  such  case,  8. 

General  Sessions  may  alter  number  and  limits  of  divisions,  8 . 

new  Courts  to  be  established  in  certain  cases,  and  how,  9. 

clerk  of  peace  to  record  certain  particulars,  13. 
case  of  separation  of  united  counties  provided  for,  10. 

designation  of  Courts  in  such  case,  10. 
who  may  preside  over,  14.     See  Judges  of  Court. 
clerk  may  adjourn  on  non-arrival  of  Judge,  16. 
in  what,  actions  may ^be  entered,  59  et  seq, 

COVENANT. 

to  be  given  by  clerk  or  bailiff,  18 — Form  of,  229. 
affidavit  of  execution  of,  by  clerk — Form  of,  411. 

of  justification  in — Form  of,  412.     See  Securities. 

CRIM.  CON. 

no  jurisdiction  in  actions  for,  43. 

CROSS-JUDGMENTS.     See  Judgment. 

CROWN. 

no  fees  now  payable  to,  on  Division  Court  proceedings,  S25. 
garnishee  clauses  not  applicable  to,  110. 
goods  seized  on  behalf  of,  not  reple viable,  233. 

CUSTOM. 

no  jurisdiction  where,  in  question,  41. 

DAMAGE. 

actual,  necessary  to  constitute  tort,  47. 
feasant,  what  meant  by,  238. 

DAMAGES. 

"  debt  or  damages  claimed,"  meaning  of,  45. 

measure  of,  rules  as  to,  47. 

in  replevin,  232. 

imliquidated,  when  claim  for,  gamishable,  109. 

DEATH. 

of  parties,  revival  of  judgments  in  case  of,  153. 

DEBT. 

jurisdiction  in  actions  for,  not  exceeding  $100... 47. 
definition  of,  as  applied  in  garnishee  clauses,  109. 
confessions  of.     See  Confession.s  of  Debt. 

DEBT  ATTACHMENT  BOOK. 

to  be  kept  by  clerks,  139,  289— Form  of,  330. 
how  entries  to  be  made  in,  282. 
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DEBTOR,  ABSCONDING.     See  Absconding  Debtor. 
DEBTOR,  PRIMARY,     /^ee  Primary  Debtor. 

DEBTS,  ATTACHMENT  OF.     See  Attachment  of  Debts. 

DEED. 

does  trover  lie  for,  44. 

DEFENCE. 

forms  of  notices  of,  389,  421 . 

untenable,  garnishee  liable  for  costs  of,  132. 

statutory.    See  Statutory  Defences. 

DEFENDANT. 

forms  of  notices  to  be  given  by,  388,  421. 

cause    may  be    tried    in    division    where,    resides   or   carries    on 
business,  69. 

nominal  defendant  not  excluded  from  this  provision,  59. 
or  in  Court  whose  place  of  sitting  nearest  to  residence  of,  62. 
or  in  division  adjacent  to  residence  of,  by  order  of  Judge,  64. 
to  appear  at  trial  either  personally  or  by  agent,  80. 

proceedings  in  case  of  non-appearance  of,  81. 
to  recover  further  sum  as  satisfaction  in  addition  to  costs  in  certain 

cases,  144. 
where  improperly   described   or  joined  as  party,    amendment  al- 
lowed, 299. 
may  be  substituted  at  hearing  by  consent,  302. 

DEPOSIT. 

of  costs,  necessary  on  proceedings  being  instituted,  35. 
if  not  paid,  may  be  recovered  by  execution,  36. 
scale  of,  fixed  in  some  divisions,  36. 

DEPUTY  CLERK.     See  Clerks. 

DEPUTY  JUDGE.     See  Judges  of  Court. 

DESCRIPTION  OF  PARTIES. 

incorrect,  may  be  amended,  300,  301. 

DETINUE. 

action  of,  may  be  brought  in  Division  Courts,  44. 

DEVASTAVIT.    iS'ee  Executor  and  Administrator. 

DISBURSEMENTS. 

affidavit  of,  clerk  should  require,  316 — Form  of,  396. 

DISCONTINUANCE. 

notice  of,  to  be  given  by  plaintiff,  310 — Form  of,  389. 

if  not  given,  judgment  for  defendant's  costs,  310 — Form  of,  422. 
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DISPUTING  NOTICE. 

to  be  tiled  by  defendant  in  certain  cases,  77,  270 — Form  of,  389. 

when  necessary,  77. 

may  be  for  part  of  claim,  77,  270. 

notice  of,  to  be  given  by  clerk  to  plaintiff,  270,  292 — Form  of,  387. 

when  to  be  filed,  77. 

unnecessary  when  certain  other  notices  filed,  77,  270. 

judgment  to  be  entered  in  default  of,  79 — Form  of,  362. 

duty  of  clerk  as  to,  78. 
leave  given  to  file,  after  time  expired,  in  certain  cases,  79. 

conditions  imposed,  and  practice  in  such  cases,  80. 

DISQUALIFICATION. 

of  officers  for  certain  otieuces,  211. 

DISTRESS. 

bailiti'to  levy,  for  landlords  rent,  204. 
certain  chattels  not  liable  to,  205. 
bailiflf's  fees  for,  206. 
if  goods  taken  in,  replevied,  206. 

DIVISION  OF  CLAIMS.     See  Cause  of  Action. 

DIVISIONS. 

limits  and  officers  of,  in  Ontario,  429  et  seq. 
number  and  limits  of,  regulated  by  General  Sessions,  8. 
not  to  be  altered  without  notice,  9,  13. 
how  affected  by  separation  of  united  counties,  10,  12. 
how  established  in  townships  where  no  Court  existing,  19. 
in  what,  suits  may  be  entered,  59  et  scq. 

County  Judge  may  order  suits  to  be  tried  out  of  regular,  64,  303. 
application  to  be  made  on  affidavit,  268— Form  of,  331,  332. 

DOCUMENTS,  INSPECTION  OF.     Sec  Inspection  of  Documents. 

DOMICILE.    See  Residence. 

"DUE." 

distinguished  from  "  owing,"  111. 

EDUCATION  ACT. 

proceedings  in  appeals  under,  254. 

EJECTMENT. 

no  jurisdiction  as  to,  41. 

EMOLUMENTS.     See  Fees. 

EQUITABLE  DEBT. 

whether  garnishable  since  passing  of  Administration  of  Justice  Act, 
110. 
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EQUITY. 

decisions  of  Judge  to  be  regulated  by,  48. 

extended  meaning  of,  as  here  applied,  48. 
Judge  to  have  cognizance  of  equitable  interests  and  claims,  49,  201. 

not  warranted  in  violating  positive  enactments,  49. 
fusion  of,  with  law,  recommended,  50. 

EQUITY  OF  REDEMPTION. 

in  chattel  mortgage  may  be  sold  under  execution,  159. 

EVIDENCE. 

leading  rules  as  to,  90. 

in  garnishee  cases,  power  of  Judge  as  to,  137. 

in  arbitration  cases.     See  Arbitration. 

certified  copy  of  surety's  covenant  to  be,  22. 

entries  in  Procedure  Book  to  be,  27. 

may  be  taken  as  to  whether  title  to  lands  involved,  42. 

extenuating,  may  be  considered  in  assessing  damages,  47 . 

only  to  be  given  of  cause  of  action  contained  in  particulars,  68. 

same  rule  applicable  to  proof  of  set-oflF,  88 . 
what  required,  if  defendant  does  not  appear  at  trial,  81. 
persons  in  Court  may  be  called  on  to  give,  92. 
when  Judge  may  receive  books  of  account  as,  98. 

affidavit  of  absent  party  or  mtness,  98. 
witnesses,  compelling  attendance  of.     See  Subpcena. 
fees  to,  rules  for  guidance  of  clerk  in  taxing,  315. 
to  be  paid  on  service  of  subpoena,  92. 
proof  of  payment  to  be  made  by  affidavit,  93. 

form  of  affidavit,  396. 
where  subpoena  obtained  from  Superior  Court,  94. 

scale  of  fees  in  such  cases,  94. 
forms  of  summons  to,  355,  356. 

Commis-non  to  take  evidence : 

Judge  to  have  power  to  issue  in  certain  cases,  95. 
object  of,  and  method  of  procedure,  95. 
not  applicable  to  residents  of  Ontario,  96. 
sections  of  Evidence  Act  applicable  to,  96. 
transmission  and  proof  of,  97. 
costs  of,  to  be  in  discretion  of  Court,  97. 
to  be  taxed  on  County  Court  scale,  97. 

EXAMINATION. 

of  judgment  debtor.     See  Judgment  Summons. 

EXCESS.  ABANDONMENT  OF.     ^gc  Abandonment  of  Exce»s. 

EXECUTION. 

writs  of,  to  be  issued  by  clerk,  27 — Forms  of,  369  tt  seq. 

request  from  plaintiff  necessary,  146. 
not  to  issue  on  judgment  more  than  six  years  old,  321. 
how  to  be  directed,  71. 

if  required  to  be  executed  out  of  division  where  issued,  274. 
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EXECVTWS— Continued. 

to  issue  ^vithin  50  dajs  from  service  of  summons,  101. 
except  where  new  trial  ordered,  101. 

or  postponement  granted  by  Judge  under  section  108... 
101. 
how  application  to  be  made,  101,  314. 
form  of  summons  and  order  on,  423 . 
to  issue  fifteen  days  after  judgment  in  ordinary  cases,  317. 

forthwith   when  judgment   signed   in   default  on   special 

summons,  317. 
at  such  time  as  Judge  may  order,  if  sufficient  cause  shown, 
155. 
how  and  when  application  to  be  made,  155. 
where  to  be  enforced,  64,  147,  149. 
when  to  be  returnable,  153. 

cannot  be  executed  after  time  for  return  expired,  153. 
liability  of  bailiff  if  this  provision  violated,  154. 

for  not  returning  in  time,  or  making  false  return,  213. 
renewal  of,  provisions  as  co,  154,  321. 

clerk  not  authorized  to  renew,  unless  at  request  of  plaintiff, 
154. 

What  may  be  seized  and  sold  under : 

interest  of  mortgagor  in  goods,  3  59.     See  Chattel  Mortgage. 
goods  and  chattels  of  debtor,  with  certain  exceptions,  160. 
exemptions  from,  160  et  seq. 

interpretation  of  **  goods  and  chattels  "  in  connection  with  ex- 
emption clauses,  160. 
with  reference  to  chattels  real,  as  leases  and  terms  of  years, 
160. 
what  articles  entitled  to  benefit  of,  161. 
limitation  of  in  certain  cases,  161. 

family  of  deceased  debtor  to  retain  exempted  articles,  161. 
difficulties  in  connection  with,  discussed,  161. 

as  to  value  of  article  sought  to  be  exempted,  162. 
how  value  to  be  determined,  162. 
exempted  property  may  be  disposed  of  absolutely,  162. 

judgment  in  Tweedale  v.  Appleton  on  this  point,  163. 
the  Crown  not  bound  by,  163. 
money  and  securities  for  money  liable  to,  163. 

securities  for  money,  what  included  under,  163. 
bailitt  to  hold  for  plaintiff" 's  benefit,  164. 
plaintiff  may  bring  suit  on,  in  defendant's  name,  164. 
original  defendant  not  to  discharge  debt.  165. 
party  enforcing  to  pay  or  secure  costs,  165. 
overplus  to  go  to  original  defendant,  165, 
sale  under,  duties  of  bailiff  as  to.     See  Bailiffs, 
manner  of  conducting  in  general,  166. 

where  goods  of  peculiar  nature  or  great  value,  166. 
not  void,  if  held  in  different  division  from  that  in  which  goods 

taken,  166. 
not  to  take  place  till  eight  days  after  seizure,  167. 
purchase  by  officers  at,  absolutely  void,  T67. 
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EXEC\JTIONS~Co7itinued. 
General  provisions  as  to  : 

duties  and  liabilities  of  clerks  and  bailiffs  as  to.  See  Bailiffs, 

Clerks, 
payment  of  fees  may  be  enforced  by,  36. 
priority  of,  discussed,  145,  288. 

conflict  of,  between  attaching  and  non-attaching  creditors,  185. 
plaintiff's  right  to,  not  extinguished  by  imprisonment  of  de- 
fendant, 179. 
against  absconding  debtors.     See  Absconding  Debtor. 
goods  seized  in,  not  to  be  replevied  by  parties,  233. 
against  one  of  several  partners.     See  Partners. 
against  garnishee,  122. 

not  to  issue  till  garnished  debt  due,  134. 
on  confession  of  debt,  when  to  issue,  142. 
to  bind  only  from  time  of  seizure,  146. 

when  defendant  removes  from  county  in  which  judgment  ob- 
tained, 149. 
levy  under,  not  void  on  account  of  formal  defects,  218. 
where  cross-judgments  between  parties,  how  issued,  148. 
payment  or  tender  of  amount  due,  to  supersede,  149. 
on  transcript  of  judgment,  153.  See  Transcript  of  Judgment. 
return  of,  to  be  made  on  oath  by  bailiff'  to  clerk,  295 — Form  of, 

405. 
against  lands  of  judgment  debtor,  how  obtained,  156. 
fees  on,  to  be  paid  in  advance  by  plaintiff,  37. 
bills  of  costs  of,  and  instructions  as  to,  413. 
to  be  forfeited  if  return  not  made  in  thirty  days,  38. 
Forms  of  executions : 

against  goods  of  defendant,  369. 

goods  of  plaintiff,  369. 
on  judgment  for  balance  of  set-off,  370. 
against  defendant  residing  in  foreign  county,  370. 
on  transcript  of  judgment  from  one  Court  to  another,  371. 
on  judgment  revived  in  favour  of  executor,  371. 

against  executor,  372. 
against  goods  of  testator,  373. 
in  replevin  against  plaintiff,  373. 
against  garnishee  on  judgment  already  recovered,  374. 

on  judgment    recovered   against    him    and   primary 

debtor,  375. 
for  costs  occasioned  by  untenable  defence,  427. 
primary  debtor  and  garnishee,  375. 
for  costs  of  garnishee,  376. 
for  fees  where  not  paid  in  first  instance,  419. 
against  garnishee  where    proceedings  taken   in   Superior  or 

County  Court  case,  377. 
against  goods  of  claimant  on  interpleader,  377. 
under  Acts  respecting  Line  Fences  and  Watercourses,  378. 
Other  forms  : 

of  inventory,  402. 
appraisement,  402. 
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EXECUTIOXS— (7ow/r7i«/rf. 
appraiser's  oath,  402. 
notice  of  sale,  402. 
returns  to  executions,  403. 

bond  on  seizure  or  sale  of  perishable  property,  403. 
bailiffs  return  under  Rules  93.  94... 405. 

EXECUTOR  AND  ADMINISTRATOR, 
interpretation  of,  264. 

may  sue  and  be  sued  in  Division  Courts,  51. 

how  far  liable  to  operation  of  garnishee  clauses,  110.  ^ 

revival  of  judgments  by  or  against,  153. 
replevin  by,  232. 
proceedings  by  and  against,  in  general,  283  et  seq. 

parties  suing  may  charge  devastavit  in  summons,  283. 
costs  in,  286. 
payment  into  Court  by,  285. 

amendments  where  wrongly  joined  or  omitted  as  parties,  299. 
FormA  : 

summons  on  behalf  of,  to  revive  judgment,  350. 
on  devastavit,  to  be  used  after  judgment,  351. 

suggestion  of  devastavit  on  original  summons,  352. 
to  revive  judgment  against,  352. 

where  judgment  given  against,  to  levy  on  assets  quando,  353. 
judgment  against,  ordinary,  363. 

where  assets  have  been  wasted,  363. 

on  devastavit  after  judgment,  365. 
where  executor  has  denied  representative  character,  or  pleaded 
release,  363. 
executor  has  admitted  representative  character  and  denied 

demand,  364. 
demand  and  administration  both  proved,  364. 
demand  proved  but  administration  not  proved,  364. 
demand  admitted  and  administration  proved,  365. 
demand  admitted  but  administration  not  proved,  365. 
to  revive  judgment  against,  366. 
for  executor  to  revive  judgment,  366. 
execution.     See  Execution. 

EXEMPTION. 

from  seizure  under  execution.     See  Execution. 
of  certain  articles  from  distress,  205 . 
from  serving  as  juror,  105. 

EXTORTION. 

illegal  fees  chrirged  by  officers,  35. 

how  punishable,  210,  211. 

procedure  to  be  followed  by  party  aggrieved,  210. 

FALSE  RETURN.    See  ExF.(UTTf)N. 

FEE  FUND. 

collection  of  fees  to,  by  stamps,  abolished,  309 . 
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FEES. 

of  officers  in  general,  how  regulated,  227,  326.  -See  Bailiffs,  Clerks. 

schedules  of,  407,  408. 
lower  scale  of,  for  cities,  227. 
of  clerk  of  peace,  13. 
to  the  Crown,  abolished,  325. 
and  emoluments,  clerk  to  give  half-yearly  account  of,  30 — Form  of, 

399. 
fee  system  objectionable,  34. 
of  jurors,  35. 
of  appraisers,  35,  183. 
of  witnesses,  327.     See  Evidence. 
for  foreign  services,  proper  practice  as  to,  66. 
for  levying  distress  for  rent,  206. 
in  replevin  and  interpleader,  309. 
on  renewal  of  process,  309. 
illegal.     See  Extortion. 
forfeited  by  officers  in  certain  cases,  38,  297. 

how  to  be  disposed  of,  38. 

return  of,  ordered  by  legislature,  38. 

to  form  part  of  consolidated  revenue  fund,  38. 

FELONY. 

person  forging  seal  or  process  of  Court  to  be  guilty  of,  208. 

FENCE-VIEWERS. 

duties  of  officers  on  appeals  from  awards  by,  251. 

form  of  execution  under  Acts  respecting  Line  Fences,  378. 

FIERI  FACIAS.     /See  Execution. 

FINES. 

clerk  to  keep  account  of  fines  paid  in  cash  book,  28. 

another  book  necessary  for  fines  payable,  28. 
Judge  to  examine  account  of,  28, 

verified  account  of,  to  be  delivered  to  county  attorney,  29. 
may  be  imposed  on  persons  disobeying  subpoena,  93. 

how  levied  and  applied,  93,  214. 

minute  of  imposition  of,  368. 
on  jurors  disobeying  summons,  105. 

minute  of  imposition  of,  367, 
for  contempt  of  Court,  209. 

minute  of  order  for  imposition,  367. 
for  resisting  officers,  210. 
justice  of  peace  may  enforce,  214, 
disposal  of,  224. 

FOREIGN  PROCEDURE  BOOK,  QG, 

FORFEITURE,     See  Penalty. 

FORGERY. 

of  seal  or  process,  how  punishable,  208. 
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FORGERY— Continued. 

this  enactment  only  applicable  to  use  of  false  instruments,  208. 
document  used  need  not  resemble  genuine  process,  209, 

FORMS. 

unauthorized,  not  to  be  used,  316. 
how  to  be  framed,  when  none  provided,  316. 
power  of  Judge  to  prescribe  in  garnishee  cases,  138, 
Sec  Rules  and  Forms. 

FRANCHISE. 

no  jurisdiction  in  case  involving,  41. 

FRAUD. 

of  judgment  debtor,  penalty  for,  171. 

debtor  may  be  imprisoned  again  on  proof  of  new  fraud,  179. 
meaning  of  **  new  fraud  or  other  default,"  179. 
See  Judgment  Summons. 

GAMBLING  DEBT. 

not  within  jurisdiction  of  Division  Court,  40. 
definition  of,  41. 

money  deposited  with  stakeholders  as  a  bet,  41. 
note  of  hand  for,  not  within  jurisdiction,  41,  304. 

GAOLER. 

duty  of,  as  to  custody  of  judgment  debtor,  176, 

GARNISHEE. 

meaning  of,  112. 

GARNISHEE   PROCEEDINGS.     See  Attachment  of  Debts. 
in  Superior  or  County  Courts,  256. 
forms  in,  283. 

GENERAL  ISSUE.     See  Pleading. 

GENERAL  SESSIONS. 

to  regulate  number,  limits  and  extent  of  divisions,  8,  10,  11. 
public  notice  of  alterations  required,  9. 

observations  as  to  proper  manner  of  exercising  this  power,  8,' 
separation  of  united  counties  provided  for,  12, 

HEARING.     See  Trial. 

HEREDITAMENT. 

corporeal  and  incorporeal,  meaning  of,  41.    -8'e^  Jurisdiction  . 

HOLIDAY. 

legal  interpretation  of,  17. 

HOTEL. 

not  to  be  used  for  accommodation  of  Court,  6. 
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HUSBAND  AND  WIFE, 
joinder  of  claims  by,  303. 
amendment  where  wife  improperly  joined  or  omitted  as  party,  302. 

IMPRISONMENT. 

of  judgment  debtor  may  be  ordered  for  contumacy  or  fraud,  173. 

when  second,  may  be  ordered,  179. 

observations  on  intention  and  proper  use  of  this  provision,  173. 
for  contempt  of  Court,  209. 
person  resisting  officer  liable  to,  210, 

INDEMNITY. 

bond  of,  to  be  given  by  attaching  creditor,  194 — Form  of,  403. 

INFANT.     See  Minor. 

INSOLVENCY. 

interpretation  of  "sheriff,"  to  include  bailiff  in  Act  of  1869. ..146. 
order  in,  not  to  discharge  debtor  from  order  of  commitment,  175. 
discharge  in,  not  to  prevent  debtor  being  committed,  175. 
goods  in  hands  of  guardian  in,  reple viable,  234. 

INSPECTION  OF  DOCUMENTS. 

allowed  to  either  party,  309. 

notice  to  be  given  and  when,  310 — Form  of,  428. 

INSTALMENTS. 

Judge  may  direct  payment  of  debt  by,  177. 

INSURANCE  POLICY. 

verdict  on,  other  than  life  policy,  not  attachable,  109. 
fire  policy,  seizable  under  execution  though  amount  of  loss  not  ascer- 
tained, 163. 

INTEREST. 

recoverable  on  judgment  from  date  of  entry,  148. 

INTERPLEADER. 

interpretation  of  "landlord"  and  "agent"  in  sections  as  to,  195. 
•>  Judge  has  jurisdiction  over  issues,  though  title  to  land  involved,  42, 
201. 
nature  of,  in  general,  as  applied  to  Division  Court  proceedings,  195 
et  seq. 
who  are  parties  to,  195. 
for  protection  of  bailiff  only,  195. 
fees  of  officers  on,  309. 

does  not  apply  to  conflicting  executions,  195. 
or  to  bona  fides  of  judgment,  195. 
claim  should  be  in  writing,  and  state  in  what  way  the  party  claims, 

196— Form  of,  424. 
particulars  to  be  given  by  claimant,  and  when  to  be  filed.  196,  276 — 
Form  of,  342. 
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INTERPLEADER— Con/m?/^f/. 

if  iusuiHoient,  ameudraent  may  be  granted,  2t7. 
claimant  entitled  to  recover  goods  claimed,  and  not  merely  proceeds, 
196. 
may  recover  against  vendee  of  bailiff,  197. 
but  may  waive  right  of  property  and  claim  proceeds,  107. 
if  successful,  has  right  of  action  against  execution  creditor,  199. 
how  goods  disposed  of  pending  trial  of  issue,  198. 
liability  of  bailiff  as  to  such  disposition,  198. 
application  for,    to  he  made  in  writing  by  officer  to  clerk,  198 — 
Form  of,  342. 
summons  issued  by  clerk  without  previous  request  from  bailiff, 

irregular,  198. 
when  may  be  made,  199. 

clerk  to  issue  summons  for  parties  to  appear,  199. 
pending  actions  in  Superior  or  other  Courts  to  be  stayed  on 
issue  of  summons,  199. 
this  provision,  and  cases  bearing  thereon,    discussed,  199 

et  seq. 
application  to  stay  proceedings,  how  to  be  made,  and  effect 

of  delay  in,  200. 
Court  will  not  interfere  if  damages  for  seizure  not  awarded 

by  Division  Court  Judge,  201. 
claimant  liable  for  costs  in  pending  action  in  certain  eases, 
200. 

Interpleader  summons  : 

separate  summons  to  claimant,  and  to  execution  creditor,  1 99. 

not  more  than  one  really  necessary,  199. 
service  of,  provided  for,  199,  275. 

form  of  summons  to  claimant,   346. 
summons  to  plaintiff,  347. 

notice  to  plaintiff  as  to  particulars  of  claim,  347. 
County  Judge  to  adjudicate  on  claim,  201. 

minute  of  judgment  not  invalidated  by  formal  defect,  201. 
may  decide  on  equitable  as  well  as  legal  rights  of  parties,  201. 
decision  to  be  made  without  aid  of  jury,  202. 

but  jury  may  be  summoned  to  try  controverted  fact,  202. 
may  grant  new  trial  on  application  of  either  party,  202. 
form  of  minute  of  judgment,  367. 

of  execution  against  goods  of  claimant,  377. 

INTERPRETATION, 
clause  in  Act  as  to,  3. 

of  certain  words  used  in  General  Rules  and  Orders,  264. 
of  "accommodation,"  with  reference  to  office  for  clerk,  7. 
of  "holiday,"  17. 

"due  and  owing,"  distinguished  from  "due  or  owing,"  111. 
of  "  debt,"  as  applied  in  garnishee  clauses,  109. 
what  meant  by  service  of  attaching  order  "  binding  debts,"  117. 
"carrying  on  business  "  as  applied  to  company,  124. 
"tools,  implements  or  chattels  ordinarily  used  in  occupation,"  161. 
"  lanillord  "  and  "  agent"  with  reference  to  claims  for  rent,  195. 
33 
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INTERPRETER. 

form  of  oath  to,  393. 

INVENTORY. 

to  be  made  by  bailiff  of  goods  seized  or  replevied,  183 — Form  of,  402. 

JEW. 

form  of  oath  to,  393. 

JOINT  GARNISHEES. 

one  of  several  may  be  summoned,  120.    See  Attachment  of  Debts. 

JUDGES  OF  COURT. 

powers  of,  as  to  time  and  place  of  holding  Courts,  6. 

as  to  postponement  of  proceedings,  granting  amendments,  &c., 

138. 
as  to  imprisonment  of  judgment  debtors,  how  should  be  exer- 
cised, 173. 
County  Judge  may  establish  new  divisions,  and  how,  9,  10. 
may  be  County  Judges,  or  Junior,  or  Deputy  Judges,  14. 
appointment  and  powers  of,  14. 

distinction  between,  as  to  nature  and  extent  of  authority,  15. 
liability  of — distinction  between  judicial  and  ministerial  duties,  14. 
may  perform  judicial  duties  in  other  counties  than  their  own,  14. 
may  appoint  barrister  to  act  as  deputy,  16. 

appointment  to  be  notified  to  Lieutenant-Governor,  16. 
how  long  to  continue,  16. 
form  of,  410. 
to  appoint  and  remove  clerks  and  bailiffs,  and  approve  security,  18, 
forms  of  direction  and  appointment,  410,  411. 
liable  to  action  for  neglect  as  to  such  security,  19. 
to  notify  officers  as  to  death,  &c.,  of  their  sureties,  22. 
remarks  as  to  responsibility  thus  cast  on  Judges,  22. 
as  to  form  and  service  of  notice,  23. 
to  require  verified  account  of  fees  from  clerk,  30 — Form  of,  399. 
jurisdiction  of.     See  Jurisdiction. 
decision  of,  to  be  final  and  conclusive,  48. 

to  be  regulated  by  "equity  and  good  conscience,"  48 

interpretation  of  these  words  discussed,  48. 

may  alter  or  modify  order  for  payment  previously  made,  177. 

bearing  of  this  provision  on  finality  of  Division  Court  judg- 
ments, 177. 
actions  by  or  against,  where  to  be  brought,  65. 
contempt  of  Court,  empowered  to  punish  by  fine  and  imprison- 
ment, 209. 
to  what  kind  of  contempts  this  provision  applicable,  210. 
See  Judgment,  Trial,  New  Trial. 

JUDGMENT. 

duration  of,  considered,  5. 

where  to  be  continued  on  separation  of  counties,  or  alteration  of 

divisions,  10,  11. 
not  to  be  set  aside  on  technical  grounds,  144. 
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JUDGMENT— Conti7iued. 

by  default,  on  special  summons,  75. 
when  to  be  entered,  77,  270. 

practice  to  be  followed  by  clerks  in  entering,  78,  270. 
may  issue  for  part  of  claim  undisputed,  78. 
certain  papers  to  be  tiled  before  entering,  79. 
when  may  be  set  aside  and  trial  ordered,  79. 

affidavit  of  merits  necessary,  79. 
case  where  some  defendants  have  confessed,  271. 
execution  on.     Sec  Execution. 
delivered  by  Judge  at  trial. 

may  be  given  instanter  or  postponed,  99. 
time  and  manner  of  payment,  99,  317. 
against  garnishee,  121. 

not  to  be  given  till  certain  papers  filed,  133. 
Judge  may  set  aside  though  more  than  14  days  have  elapsed 
since  rrial,  138. 
on  award,  to  be  entered  without  Judge's  order,  140,  317. 
on  confession  of  debt,  when  to  be  entered,  142. 
in  actions  by  or  against  executor  or  administrator.     See  Executor 

AND  Administrator. 
costs  in  actions  on,  144,  207- 
cross-judgments,  may  be  set-ofF  against  one  another,  148. 

but  must  be  between  same  parties  in  same  rights,  148. 
order  to  be  made  after  notice  to  opposite  party,  J.48. 
forms  of  entry  of  satisfaction,  420,  421. 
transcript  of.     See  Transcript  of  Judgment. 
revival  of,  summons  may  be  obtained  for,  153,  321. 

forms  of  summons  to  revive,  by,  and  against  executor,  350,  352. 
of  judgment  in  such  cases,  366. 
of  affidavit  for,  397. 
Forms  of  minutes  of  judgment  in  Procedure  Book  : 
against  defendant  in  general,  361. 
by  default  on  special  summons,  362. 
where  some  defendants  served  with  special  summons,  and  others 

have  confessed,  362. 
of  nonsuit  or  dismissal  for  want  of  prosecution,  362. 
on  award,  362. 
for  defendant,  362. 

on  set-ofl",  where  satisfied  in  part,  363. 
for  balance  of  set-off,  363. 
against  executor.     See  Executor  and  Administrator. 
in  replevin,  366. 
on  interpleader,  367. 
where  postponed  by  Judge,  368. 
on  confession  before,  and  after  action,  417. 

against  defendant  for  plaintiff's  costs  of  preparing  for  trial,  422. 
for  defendant's  costs  where  j)laintifr  has  not  proceeded  to  trial, 
422. 

JUDGMENT  DEBTOR. 

examination  of,  in  general.     .S^^*^  Judgment  Summons. 
under  transcript  of  judgment  to  County  Court,  159. 
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JUDGMENT  SUMMONS. 

who  may  obtain,  and  wlien,  and  for  what  purposes,  168. 
application  for  sliould  be  in  writing,  347 — Form  of,  347. 
from  what  Court  to  be  obtained,  168. 

form  of  summons,  348. 
issue  and  return  of  execution,  not  condition  precedent  to  obtaining, 

168. 
in  what  cases  transcript  of  judgment  to  be  sent  out  of  county,  1 68. 
service  of,  how  effected,  168,  291. 
not  necessarily  personal,  168. 
parties  and  witnesses  may  be  examined  on  oath,  169. 
examination  to  be  held  at  Judge's  chamber,  169. 

practice  as  to,  170. 
costs  of,  in  general  to  be  costs  in  the  cause,  170. 
no  provision  for  payment  of  debtor's  expenses,  170. 
effect  of  examination  and  discharge  of  debtor,  170. 

affidavit  necessary  before  new  summons  issued,  170. 
case  of  creditor  issuing  summons,  not  being  judgment  creditor 
at  time  of  examination,  170. 
what  affidavit  should  contain,  171. 
in  what  cases  debtor  may  be  committed  to  gaol,  171  e^  seq. 
no  objection  that  evidence  on  oath  not  taken,  172. 
this  provision  not  intended  to  revive  imprisonment  for  debt,  173. 
but  for  purpose  of  discovery  and  punishment  of  fraud  and 
contempt,  173. 
order  for  commitment  should  not  go  as  of  course,  173. 
summons  to  debtor  to  show  cause  should  first  be  obtained,  174 

—Form  of,  349. 
no  personal  privilege  to  protect  from  arrest,  174. 
discharge  in  insolvency  not  to  protect  from  commitment,  175. 
order  for  commitment  when  to  be  made,  175. 

when  wilfulness  of  non-attendance  presumed,  175. 
hardship  of  this  rule  on  debtor  in  some  cases,  173. 
when  compensation  to  be  awarded  to  debtor,  175, 
warrant  to  be  issued  by  clerk  on  order  being  made,  175. 
form  of  in  default  of  appearance,  380. 

after  examination,  381. 
endorsement  thereon,  and  intention  of,  176. 
how  long  to  continue  in  force,  and  how  renewed,  176. 
when  may  be  executed,  176. 

constables  and  peace  officers  to  aid  in  execution  of,  176. 
duties  of  bailiff's  and  clerks  as  to.     See  Bailiffs,  Clerks. 
when  and  how  debtor  in  custody  to  be  discharged,  177. 

certificate  of  satisfaction  to  be  signed  by  clerk,  177 — Form 
of,  383. 
Judge  may  alter  or  modify  order  for  payment  previously  made,  177. 
may  direct  payment  of  debt  by  instalments,  177. 
bearing  of  this  provision  on  question  of  finality  of  Division  Court 
judgments,  177. 
Judge  may  take  proceedings  on  day  of  trial  similar  to  those  taken 
on  return  of,  177. 
usefulness  of  these  powers,  and  manner  in  which  they  should 
be  exercised,  178. 
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JUDGMENT  SUMMONS— Cow<mM^rf. 

form  of  warrant  of  commitment  on  such  proceedings  being 
taken,  424. 
imprisonment  not  to  extinguish  debt,  179. 

or  protect  defendant  from  imprisonment  for  new  fraud,  1 79. 
or  deprive  plaintiff  of  right  to  take  out  execution,  179. 
what  meant  by  *'  new  fraud  or  other  default,"  179. 

JURISDICTION. 

Judge  not  liable  for  mistake  or  irregularity  if  he  acts  within,  14. 
objection  to,  must  be  taken  at  trial,  14. 

Judge  may  refuse  to  try  case  if  nearly  related  to  one  of  the  parties,  14. 
proceedings  to  compel  Judge  to  act  up  to.     See  Mandamus. 

to  prevent  Judge  going  beyond.     See  Prohibition. 
statutes  regulating  practice  of  Courts  cannot  give,  39. 
objections  to,  wdlnot  lie  after  judgment  by  default,  39. 

may  be  raised  after  new  trial  granted  on  such  trial,  39. 

defendant  shoidd  file  plea  showing,  39. 
when  no  jurisdiction,  no  costs  can  be  granted,  39. 
where  several  causes  of  action,  semble  that  Judge  may  strike  out 
those  over  which  he  has  no  jurisdiction,  and  proceed  with  the 
rest,  40. 
Judge  cannot  by  amending  particulars  give,  40. 
consent  does  not  give,  40. 

this  doctrine  evaded  by  theory  of  acquiescence,  40. 
heads  under  which  jurisdiction  noticed,  40. 

Actions  in  which  Division  Courts  have  no  jurisdiction  : 
for  gambling  debt,  or  intoxicating  liquors  .drunk  in  tavern,  40. 
on  notes  of  hand  given  for  such  debt  or  liquors,  41. 
of  ejectment,  or  involving  right  or  title  to  hereditaments,  41 . 
exception  in  case  of  interpleader  issues,  42,  201. 
where  any  toll,  custom,  or  franchise  comes  in  question,  41. 
corporeal  and  incorporeal  hereditaments  defined,  41. 
distinction  between  "  right  "  and  '*  title  "  discussed,  42. 
where  jwsscssion  of  lands  in  question,  42. 
title  must  be  shown  to  come  bond  fide  in  question,  42. 
where  validity  of  will  may  be  disputed,  42. 

affirmative  proof  apparently  not  requisite,  43. 
for  malicious  prosecution,  43. 
libel  or  slander,  43. 

crim.  con.,  seduction,  or  breach  of  promise,  43. 
against  justice  of  peace  for  anything  done  in  execution  of  his  office 
if  objection  made  thereto,  43. 
when  and  how  objection  should  be  made,  43. 
Actions  in  which  Division  Courts  have  jurisdiction  : 

personal,  where  amount  claimed  not  exceeding  §40... 43. 
defined  and  classified,  44. 
effect  of  words  "  amount  claimed  "  discussed,  44. 

of  words  "debt  or  damages  claimed"  in  repealed  statute,  45. 
torts  only  covered  by  this  sub-section,  46. 

distinguished  from  contracts — illustrative  cases,  46. 
what  necessary  to  constitute,  47. 
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involving  debt,  account,  breach  of    contract,  &c. ,   where   balance 

claimed  not  exceeding  $100... 48. 
on  bonds  given  in  proceedings  under  Act,  194.     See  Balamce  of  Ac- 

COFNT. 

replevin.     See  Keplevin. 

Judge  to  have  sole  jurisdiction  except  in  jury  cases,  4S. 

to  make  orders  "agreeable  to  equity  and  good  conscience,"  48, 
reference  of  this  provision  to  "  natural  equity^"  48. 

to  adjudicate  upon  equitable  interests,  49. 

decisions  of,  to  be  final  and  conclusive,  49. 

not  justified  in  violating  legal  principles,  49. 
no  privilege  to  exempt  from,  51. 
presumptions  will  be  made  in  favour  of,  59. 
cause  of  action  not  to  be  divided  to  bring  suit  within,  52.      Sec 

Cause  of  Action. 
none,  where  amount  of  unsettled  account  exceeds  $400. ..55.     See 

Balance  of  Account,  Abandonment  of  Excess. 
in  what  divisions  suits  to  be  entered,  59  et  seq.     See  Divisions. 
of  arbitrator.     See  Arbitration. 
on  appeals  from  awards  by  fence-viewers,  251. 
garnishee  proceedings  in  Superior  or  County  Courts,  256. 
proceedings  under  Public  Schools  Act,  259. 

JUROE.     See  Jury. 

JURY. 

may  be  had  in  certain  cases,  102. 

parties  to  give  notice  to  clerk,  and  pay  fees  for,  1 02 . 

form  of  notice,  417. 
may  be  had  when  new  trial  granted,  102. 
Judge  cannot  dispense  with  when  called  by  parties,  102. 

may  discharge,  if  not  agreeing,  108. 
in  interpleader,  202. 
when  new  trial  had,  313. 

separate  list  to  be  made  out  of  cases  to  be  tried  by,  106. 
Judge  may  order,  to  tiy  disputed  fact,  107. 

duty  of  clerk  with  reference  to  such  jury,  107. 

Jurors : 

who  may  be,  103. 

mode  of  selecting  and  summoning,  103. 

fees  of,  35,  327. 

clerk  to  summon,  for  each  Court,  104. 

unnecessary,  where  jury  not  demanded  by  any  siiitoi-,  104. 

form  of  summons,  355. 
either  party  entitled  to  challenge,  104. 

different  kinds  and  grounds  of  challenge,  105. 
may  be  fined  for  disobeying  summons,  105. 

form  of  minute  of  imposition  of  fine,  367 . 
exemptions  and  disqualifications,  105. 
five  to  be  impannelled,  107. 
allowed  to  make  affirmation  instead  of  oath  in  certain  cases,  107. 
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form  of  oath,  to  jury  called  by  parties,  393. 
to  jury  called  by  Judge,  .394. 

to  officer  conducting  retiring  juror  out  of  Court,  394. 
to  officer  when  jury  retire  to  consider  verdict,  394. 

JURY  LIST. 

to  be  made  out  by  clerk,  106. 
to  be  first  disposed  of,  107. 

JUSTICE  OF  PEACE. 

may  punish  disturbers  of  order  in  Court,  3.3. 

no  jurisdiction  in  actions  against,  if  objection  taken,  43. 

how  and  when  objection  should  be  taken,  43. 
may  take  affidavit  and  issue  warrant  for  seizure  of  goods  of  abscond- 
ing debtor,  182. 
liable  to  action  if  affidavit  not  made  and  filed,  183. 
entitled  to  notice  of  such  action,  183. 
how  to  enforce  fines,  214. 
protection  of,  from  vexatious  actions,  223. 
See  General  Sessions. 

LANDLORD  AND  TENANT. 

when  tenant  prevented  from  denying  landlord's  titl«,  42. 
claim  of  landlord  for  rent,  sections  as  to,  195  etseq. 

interpretation  of  "landlord,"  "agent,"  in  these  sections,  195, 
196. 

interpleader  by  bailiff  in  respect  of,  190.     See  Interpleader  . 

to  be  in  writing,  and  delivered  to  bailiff,  203 — Form  of,  342. 

terras  of  holding  should  be  specified  in,  203. 

how  bailiff  to  proceed  as  to,  204.     See  Bailiffs. 

does  Exemption  Act  apply  in  such  cases,  204. 

to  have  priority  over  claim  of  execution  creditor,  207. 
proceedings  if  replevin  made  of  goads  distrained,  206. 

LANDS. 

of  judgment  debtor,  reached  by  transcript  of  judgment  to  County 
Court,  156.     See  Transcript  of  Judgment. 

LEASE. 

is  it  seizable  under  execution,  160. 

LEGISLATION  AFFECTING  DIVISION  COURTS. 

sketch  of,  up  to  time  of  Con.  Stat.,  cap.  19.     See  Pre/ace  to  lat  Ed. 
alterations  made  by  various  statutes  since  that  time,  3. 

LEVY.     See  Executign. 

LIABILITY. 

of  Judge  for  mistake  in  law,  14. 

of  officers  for  things  done  in  pursuance  of  Act,  218  et  seq, 

of  bailiff  for  negligence,  286. 
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LIBEL. 

no  jurisdiction  in  actions  for,  43. 

LIEUTENANT-GOVERNOR  IN  COUNCIL. 

to  regulate  holding  of  Courts  in  certain  cases,  8. 
approval  of,  necessary  to  formation  of  new  divisions,  10. 

LIMITATION  OF  ACTIONS,  219  ct  seq.    See  Actions. 

LIMITS  OF  DIVISIONS,  429  et  seq. 

LIQUORS,  MALT  OR  SPIRITUOUS. 

drunk  in  tavern,  no  jurisdiction  in  actions  for,  41. 
or  in  actions  on  notes  given  therefor,  304. 

MALICIOUS  PROSECUTION. 

No  jurisdiction  in  actions  for,  43. 

MANDAMUS. 

nature  of  writ,  472. 

who  may  obtain,  472. 

vfh&n  to  be  applied  for,  472. 

grounds  for  granting  or  refusing,  14,  472. 

to  clerk  of  Division  Court,  31,  473. 

method  of  obtaining,  473, 

costs  of  application  for,  474. 

appeal  from  decision  of  Judge,  474. 

MILEAGE. 

not  allowed  to  bailiff  for  travel  outside  his  county,  32. 

exception  to  this  rule,  33. 
bailiff  to  endorse  on  warrant,  when  delivering  prisoner,  176. 

MINOR. 

may  sue  personally  for  wages  to  amount  not  exceeding  |100....51. 

construction  of  this  clause  discussed,  51. 
**  next  friend  "  to  bring  suit  on  behalf  of,  52,  305. 
to  be  liable  for  costs,  52,  305. 

form  of  undertaking  by,  331. 
no  order  necessary  for  appointment  of,  305. 

MISCONDUCT. 

of  officers,  how  punishable,  210,  297.   See  Extortion,  Negligence. 

MISTAKE. 

Judge  not  liable  for,  if  acting  within  jurisdiction,  14. 

MONEY. 

of  suitors,  clerk  to  keep  account  of  in  Cash  Book,  28. 
not  to  be  withheld  by  officers  on  any  pretence,  296. 
directions  as  to  transmission  of,  322. 
precautions  proper  to  be  taken  by  clerks  as  to,  322,  323. 
when  made  on  transcript  of  judgment,  151,  322. 
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unclaimed,  clerk  to  make  list  of,  30 — Form  of,  400. 

to  be  transniitteil  with  list  to  County  Attorney,  30. 

how  to  be  disposed  of,  225. 

claim  to,  barred  after  six  years,  except  in  case  of  disability,  225. 
payment  of.     See  Payment,  Payment  into  Court. 
securities  for.     See  Securities  for  Money. 
misapplication  of,  by  oflScers.     See  Extortion. 

MONTH. 

what  meant  by,  with  reference  to  notice  of  actiou,  222. 

MORTGAGE.     See  Chattel  Mortgage. 

MORTGAGEE. 

surplus  moneys  in  hands  of,  attachable,  110. 

interest  of,  in  goods,  cannot  be  sold  under  execution,  160. 

eflect  of  possession  of  goods  by,  IGO. 

MORTGAGOR. 

interest  of,  in  goods,  may  be  sold  under  execution,  159. 
equity  of  redemption  of,  what  meant  by,  159. 
effect  of  possession  of  goods  by,  160. 

MUSKOKA,  DISTRICT  OF. 
rules  to  apply  to,  324. 

NAMES  OF  PARTIES, 
to  appear  in  fuU,  265. 
amendments  as  to,  299  ct  seq. 

NEGLIGENCE. 

bailiff  liable  for,  286. 

summary  remedy  against,  212. 

how  plaintiff  should  proceed  to  enforce.  213. 
action  against  on  covenant,  213. 

measure  of  damages  in,  213. 
forfeiture  of  fees  for,  297. 

NEGOTIABLE  INSTRUMENT. 

is  debt  secured  by,  attachable,  112. 

question  discussed  and  cases  noticed,  112. 
if  debt  attached,  bond  of  indemnity  should  be  giv-n,  112. 
See  Notes  of  Hand. 

NEW  TRIAL. 

Judge  may  grant,  and  when,  100,  311. 

application  for,  how  and  when  to  be  made,  100,  311 . 

regulations  as  to  practice  on,  312. 
importance  of,  considered,  100. 
principal  grounds  on  which  may  be  granted,  100. 
right  to,  to  be  governed  strictly  by  statute,  100. 
in  garnishee  cases,  may  be  grunted  even  after  14  days,  100. 
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but  not  as  between  primary  creditor  and  primary  debtor,  139, 
in  interpleader  issues,  101,  202. 
jury  may  be  had  on,  102,  313. 
form  of  order  for,  368. 

notice  of,  and  trial  by  jury,  386. 

NEXT  FRIEND.     See  Minor. 

NONSUIT. 

power  of  Judge  to  award,  and  right  of  plaintiff  to,  81. 
definition,  and  effect  of,  81. 
defendant  in  general  entitled  to  costs  on,  81. 
in  jury  cases,  81,  303. 

may  be  set  aside,  and  re-hearing  granted,  100. 
form  of  judgment  of,  362. 

NOTES  OF  HAND. 
definition  of,  41. 

no  jurisdiction  in  action  on,  in  certain  cases,  41. 
two  or  more,  should  where  possible  be  sued  together,  53. 
cause  of  action  on,  when  distinct,  54.  » 

where  considered  to  arise,  60. 
seizable  under  execution,  162.   See  Executiom. 

NOTICE. 

of  action  for  things  done  under  Act,  221.     See  Action. 

disputing  claim.     See  Disputing  Notice. 

of  set-oflf  or  other  statutory  defence  in  ordinary  cases,  87. 

in  garnishee  cases,  130. 
service  of,  304. 
Forms  of  notices  : 

of  trial  by  jury  and  new  trial,  386. 

by  clerk  to  plaintifi",  387. 

by  defendant  to  plaintiff  or  clerk,  388. 

of  set-off,  389. 

defence  on  ground  of  infancy,  &c.,  389. 

on  ground  of  want  of  jurisdiction,  421. 
by  plaintiff  of  discontinuance,  389. 
refusal  to  accept  tender,  423. 
of  sale,  402. 
demanding  trial  by  jury,  417. 

inspection  of  documents,  428. 
of  claim  to  goods  seized,  424. 

OATHS. 

and  affirmations,  how  to  be  administered,  309. 
all  persons  now  permitted  to  use  afl&rmation  instead  of,  393. 
Forms : 

to  witness,  393. 

when  administered  by  arbitrator,  394. 
to  Jew,  393. 
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to  Quaker  or  other  person  allowed  by  law  to  affirm,  393. 

to  interpreter,  393. 

to  jury,  393,  394. 

to  officers  in  charge  of  jury,  394. 

to  judgment  debtor,  394. 

to  deponent  swearing  to  affidavit,  394. 

OFFENCES  AND  PENALTIES.     See  Penalty. 

OFFICERS  OF  COURT. 

to  deliver  up  papers  on  order  from  Judge,  11. 
not  to  be  purchasers  at  bailiflTs  sales,  167. 
penalty  for  resisting,  210. 

provisions  as  to  protection  of,  from  actions,  215  et  seq. 
list  of,  for  Division  Courts  in  Ontario,   429  et  seq. 
See  Bailiffs.  Clerks. 


ORDER  BOOK. 

suggestion  that  clerks  should  keep,  289. 

OVERCHARGE.     See  Extortion. 

PARTICULARS  OF  CLAIM. 

to  be  entered  by  plaintiff  with  clerk,  67. 
amendment  of,  only  granted  on  payment  of  costs,  67. 

Judge  cannot,  by  amending,  give  jurisdiction,  40. 
to  be  annexed  by  clerk  to  summons  and  copies  served,  68. 
evidence  to  be  given  at  trial  only  of  cause  of  action  shown  in,  68. 
in  interpleader,  196,  276. 

Forms  of  jtarticulars : 

in  cases  of  contract,  338. 

in  cases  of  tort,  340. 

in'-actions  against  clerk  or  bailiff  and  sureties,  341. 

on  interpleader,  342. 

PARTIES. 

amendments  when  wrongly  joined,  omitted  or  described,  299  et  seq. 

PARTNERS. 

one  or  more  of  several,  may  be  sued,  74. 

bailiff  may  seize  partnership  property  on  Judge's  certificate,  74 

—Form  of,  420. 
case  of  joint  contractors,  and  executions  against  in  Superior 

Courts,  74. 
"cannot  be  found,"  meaning  of,  74. 
set-ofF  in  such  cases,  318. 

only  undivided  share  of  defendant  can  be  sold,  75. 
unsettled  balance  due  by  one,  to  another,  not  garnishable,  110. 
of  clerk  or  bailifif,  not  to  act  as  agent  of  party  in  cause,  297. 
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PAYMENT. 

reduction  of  account  by,  55. 

question  discussed  with  reference  to  unsettled  accounts,  55  et  seq, 
what  equivalent  to,  56. 
by  garnishee,  how  restrained,  118,  281. 
power  of  Judge  to  direct,  in  garnishee  cases,  128. 
of  amount  due,  to  supersede  execution,  148. 

should  be  made  to  bailiff  holding  writ,  150. 
order  for,  maybe  modified  or  altered  by  Judge,  177.     See  Money. 

PAYMENT  INTO  COURT. 

effect  of,  84. 

Wheoi  tender  pleaded  : 

what  constitutes  good  tender,  84. 
when  plea  to  be  filed  and  money  paid,  84. 
to  be  sufficient  disputing  notice,  84. 
'         form  of  plea,  84. 
notice  of  plea  and  payment  to  be  given  by  clerk  to  plaintiff, 

85— Form  of,  388. 
amount  to  be  paid  to  plaintiff,  85. 

how  disposed  of  where  plaintifl' nonsuited,  85. 
plaintiff  may  proceed  for  whole  demand  on  notifying  clerk,  85. 
rule  as  to  costs  in  such  cases,  85. 

When  teiider  not  pleaded : 

defendant  may  make,  and  when,  86. 
clerk  to  send  notice  of,  to  plaintiff,  86 — Form  of,  387. 
when  money  to  be  paid  to  plaintiff,  86,  307. 
plaintiff  may  proceed  for  balance,  and  when,  86,  o07. 
when  liable  for  defendant's  costs,  87. 
by  garnishee,  117. 
by  executor,  285. 
in  replevin,  278. 

PENALTY.  ^ 

for  wrongfully  getting  or  holding  Court  books  or  papers,  11,  31. 
on  officer  for  neglect  to  furnish  security,  23. 

for  negligence  in  general,  297. 

for  purchasing  interest  in  suit,  297. 

for  acting  as  agent  of  party  in  suit,  298. 
on  bailiff  for  neglect  to  pay  over  moneys  received,  296. 

for  not  returning  execution  in  time,  or  making  false  return,  213. 
for  resisting  officers,  210. 

for  breach  of  peace  or  disturbance  at  Court,  33. 
on  juror  for  disobeying  summons,  105. 
on  collector  for  neglecting  to  furnish  jury  lists,  106. 
for  disobeying  judgment  summons.     See  Judgment  Summons. 
for  forgery  of  Court  seal  or  process,  208. 

PERISHABLE  GOODS. 

seized  under  attachment,  disposal  of.     See  Absconding  Debtor. 


JPi^RSONAL  ACtlONS. 

how  detined  and  classified,  44. 

meaning  of  term  discussed  with  reference  to  Division  Court  juris- 
diction, 48  ct  scq. 

PERSONAL  SERVICE. 

of  ordinary  summons,  when  necessary,  121. 

of  garnishee  summons,  may  be  dispensed  with  by  Judge,  121. 

of  judgment  summons,  when  necessary,  1G8. 

of  summons  before  issue  of  attachment,  effect  of,  192. 

PLAINTIFF. 

amendments  where  improperly  described,  or  joined  as  party,  299 
et  seq. 

PLURIES  PROCESS. 

what,  and  how  dated,  268. 
fees  on,  309. 

POSSESSION. 

of  chattel  mortgagee,  effect  of,  1 60. 

of  lands,  question  of  jurisdiction  in  case  involving,  42. 

POSTAGES. 

costs  in  the  cause,  71. 

deposit  on  account  of,  should  be  made,  304. 

of  letters  and  notices  to  be  prepaid,  314. 

POSTPONEMENT. 

of  trial,  Judge  may  grant  order  for,  311.     See  Trial. 

application  for,  how  and  when  to  be  made,  311. 
of  garnishee  proceedings,  power  of  Judge  to  grant,   137. 

POUND-KEEPER. 

when  replevin  will  lie  against,  233. 

PRIMARY  CREDITOR,  PRIMARY  DEBTOR, 
definition  of,  112.     See  Attachment  of  Debts. 

PRIORITY. 

of  executions,  145,  288. 

as  to  claims  of  attaching  and  non-attaching  creditors,  185. 
primary  creditors  rank  according  to,  129. 

PRIVILEGE. 

not  to  exempt  from  jurisdiction,  51. 

not  to  protect  judgment  debtor  from  arrest,  174. 

PROCEDURE  BOOK. 

to  be  kept  by  clerks,  289— Form  of,  327. 

formal  order  should  be  entered  in,  when  divisions  altered,  11. 

effect  of  omission  to  enter  order  for  commitment  in,  27. 
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name  of  clerk  to  be  signed  on  every  page  of,  27. 
entries  in,  or  certified  copies  thereof,  to  be  evidence  of  proceedings, 
27. 

PROCEEDINGS. 

where  continued  on  alteration  of  divisions,  11,  12. 
in  what  Courts  to  be  entered,  59.  *" 

not  to  be  set  aside  for  want  of  form,  144. 
stay  of,  when  new  trial  applied  for,  312. 
how  application  for,  to  be  made,  314. 
in  interpleader  matters,  when  granted,  199. 
no  order  necessary  when  leave  given  to  take,  303. 
setting  aside,  discretion  of  Judge  as  to,  313. 
how  application  to  be  made,  314. 

foriin  of  summons  and  order,  423. 

PROCESS. 

of  Division  Courts  runs  throughout  the  Province,  120. 

forgery  of,  how  punishable,  208. 

under  seal,  to  be  signed  by  clerk,  267. 

first,  to  be  commencement  of  action,  267. 

alias  and  pluries,  how  to  be  dated,  268. 

when  second  may  issue  in  place  of  first,  305. 

order  from  Judge  necessary  in  some  cases,  306. 
duties  of  clerk  as  to  issue  of,  306. 
renewal  of,  fees  on,  309. 

PROCESS  BOOK.     See  Bailiff's  Process  Book. 

PROHIBITION. 

nature  of  writ,  467. 

who  may  apply  for,  467. 

when  Court  will  grant,  467. 

when  to  be  applied  for — eflfect  of  delay,  468. 

grounds  for  obtaining  writ,  469. 

method  of  obtaining,  470. 

application  to  be  made  on  affidavit,  470. 

form  of  affidavit,  where  defendant  sued  in  wrong  Division 
Court,  478. 
where  title  to  land  brought  into  question,  478. 
costs  of  application  for,  471. 
summons  and  order  for,  forms  of,  479,  480. 

PROMISSORY  NOTE.     See  Notes  of  Hand. 

PROTECTION  OF  OFFICERS,  215  et  seq. 

PUBLICATION. 

service  by,  recommended  in  certain  caees,  128. 
of  award.     See  Arbitration. 
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PUBLIC  OFFICERS. 

Act  respecting,  to  apply  to  securities  given  by  officers,  24. 

PUBLIC  SCHOOLS  ACT. 

jurisdiction  of  Division  Courts  in  proceedings  under,  259. 

RAILWAY  COMPANY.     See  Company. 

RECORD. 

Division  Courts,  not  Courts  of,  5. 

RE  FERENCE.     See  Arbitration  . 

REGISTRATION. 

of  documents  sent  by  post,  when  necessary,  .314.     See  Postages. 

REMOV^AL  OF  GOODS.    See  Absconding  Debtor. 

RENEWAL  OF  PROCESS.     See  Process,  Execution. 

RENT. 

claim  of  landlord  for.     See  Landlord  and  Tenant. 
action  for  balance  of,  when  within  jurisdiction,  56. 

REPLEVIN. 

jurisdiction  of  Division  Courts  in,  51,  230,  234. 
where  title  to  land  involved,  234. 
of  County  Courts  in,  234. 
how  far  provisions  of  Act  applicable  to  Division  Courts,  230. 
definition  of,  51,  231. 

practice  in,  how  regulated  in  Division  Courts,  247,  277  et  seq. 
will  not  lie  for  goods  seized  under  attachment  and  in  custody  of 

clerk,  190,  233. 
of  goods  distrained  for  rent  by  bailiff  when  levying  execution,  206. 
short  title  of  Act,  231. 
when  goods  repleviable,  231. 
by  executors,  232. 

notice  of  action  not  necessary  in,  232. 
measure  of  damages  in,  232. 

cannot  be  joined  with  other  forms  of  action,  233,  277. 
goods  seized  in  execution  not  repleviable,  233. 
will  not  lie  for  goods  seized  on  behalf  of  Crown,  233. 
writ  of,  when  and  where  to  issue,  234,  236. 
when  order  for,  required,  236. 
affidavit  to  be  made,  236— Form  of,  337. 
when  writ  to  issue  in  first  instance,  237. 

affidavit  to  be  made,  237— Form  of,  337. 
how  bailiff  to  proceed  when  writ  issued  without  order,  242. 
if  goods  concealed,  243. 
when  property  distrained  for  rent  or  damage  feasant,  238 . 

affidavit  in  such  case,  238. 
discretion  of  Judge  on  application  for,  239. 
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may  direct  bailiff  to  take  bond,  239 — Form  of,  400. 
County  Court  Judges  to  issue  order  for,  except  in  York,  239. 
defendant  may  apply  to  discharge,  240 . 

Summons  in  replevin  : 

to  be  first  process,  268 — Form  of,  345. 

combines  writ  with  summons  to  defendant,  236. 

how  tested  and  when  returnable,  240. 

not  to  be  served  till  replevy  made,  242,  278. 

to  be  returned  with  schedule  annexed,  244,  279 — Form  of,  401. 

service  of,  how  to  be  effected,  245,  279. 

proceedings  where  defendant  cannot  be  served,  246,  279. 
where  defendant  does  not  appear  after  service,  247. 
bond  to  be  taken  by  bailifi'  before  replevying,  241,  278. 
duties  of  bailiff  as  to,  241. 
when  assignable  to  defendant,  241. 
form  of  bond,  400. 
form  of  assignment,  401. 
assignment  of  breaches  on,  242. 
when  capias  in  withernam  to  issue  on  return  of,  245 — Form  of, 

426. 
claim  in,  for  wrongful  detention,  or  taking  and  detention,  248 — 
Form  of,  338. 
payment  into  Court,  effect  of,  278. 
fees  in,  309. 

Judgment  in  :  ^ 

for  plaintiff,  form  of,  366. 

for  defendant,  when  distress  is  for  rent,  277 — Form  of,  366. 
when  distress  is  for  damage  feasant,  277 — Form  of,  366. 
in  other  cases,  278 — Form  of,  366. 
form  of  execution  on,  373. 

RESIDENCE. 

of  defendant,  how  affecting  division  where  action  brought,  60  et  seq. 

what  meant  by,  61. 

distinguished  from  "domicile,"  62. 

of  public  company,  62,  124. 

of  garnishee,  to  determine  division  whence  summons  to  issue,  123. 

in  case  of  joint  garnishees,  123. 

of  railway  company,  said  to  be  at  its  head  office,  124. 
where  sub-line  leased  by  company,  124. 

of  banks  and  other  corporations,  124. 

RESISTING  OFFICERS, 
penalty  for,  210. 

REVISED  STATUTES  OF  ONTARIO. 
Division  Court  Act  a  part  of,  2. 
when  provisions  of  repealed  Acts  to  prevail,  2,  3. 
confirmed  by  41  Vict,  cap.  6... 3. 
how  statutes  included  in,  affected  by  judicial  decisions,  3. 
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REVIVAL  OF  ACTION. 

on  special  summons,  when  judgment  not  entered  in  time,  274. 
summons  and  particulars  in  such  cases,  274. 

REVIVAL  OF  JUDGMENTS.    See  Judgment. 

RULES  AND  FORMS. 

to  be  framed  by  Board  of  County  Judges,  227. 

certified  to  Chief  Justice  of  Queen's  Bench,  227. 
approved  by  Judges  of  Superior  Courts,  228. 
how  long  to  remain  in  force,  226. 
to  have  force  of  a  statute,  228. 
expenses  connected  with  framing  of,  228. 

practice  of  Superior  Courts  to  be  followed  in  cases  not  provided  for 
by,  228. 

RULES  AND  ORDERS. 
introduction  to,  261. 
time  of  operation  of,  263. 
interpretation  of  words  used  in,  264. 
supplementary,  introduction  to,  325. 

SALARY. 

of  teachers,  jurisdiction  as  to,  259. 
appeal  in  such  cases,  260. 

SALE.     See  Execution,  Bailiffs,  Absconding  Debtor. 

SEAL. 

each  Court  to  have,  4. 
what  constitutes  valid  sealing,  4. 
Judge  to  choose  and  appoint,  4. 
protected  from  forgery,  4. 

SECURITIES. 

to  be  given  by  clerks  and  bailiffs  by  covenant  with  sureties,  18. 
bond  to  Crown  no  longer  necessary,  18. 
covenant  to  be  approved  by  Judge,  19. 

guarantee  bond  of  company  may  be  given  in  lieu  of,  19. 

requisites  of,  19. 

not  avoided  by  non-residence  of  sureties  in  County,  19. 

force  and  elfect  of,  discussed,  and  cases  as  to,  20  et  seq. 

how  may  be  sued  on,  20. 

non-execution  by  principal  not  to  relieve  surety,  21. 

to  be  filed  with  clerk  of  peace,  20. 

non-filing  not  to  relieve  surety,  21. 

available  to  any  person  suffering  damage,  21. 

certified  copy  to  be  evidence  of,  22. 

death,  removal  or  insolvency  of  surety  provided  for,  22. 

enures  to  benefit  of  Crown,  22. 

actual  damage  must  be  shown  in  action  on,  22. 

•sureties  may  (liscontinue  suretyship,  and  how,  23. 
34 
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when  new  security  to  be  perfected  in  such  case,  23. 
defects  in,  not  to  avoid  acts  of  officers,  24. 

or  discharge  sureties,  25. 
powers  of  Judge  as  to  remitting  penalty,  24. 
to  be  registered  though  time  has  expired,  25. 
form  of  covenant,  229. 

of  affidavit  of  execution,  411. 
of  affidavit  of  justification,  412. 
of  particulars  in  action  on,  341. 
by  primary  creditor  in  garnishee  cases,  135.     See  Attachment  of 

Debts. 
by  debtor  whose  goods  have  been  attached,  191. 
by  attaching  creditor  to  indemnify  officers  as  to  sale  of  goods,  194. 
form  of  bond,  403. 

SECURITIES  FOR  MONEY. 

seizure  of,  under  execution.     See  Execution. 

SECURITY  FOR  COSTS.    See  Costs. 

SEDUCTION. 

no  jurisdiction  in  actions  for,  43. 

SENIOR  COUNTY.     See  County. 

SERVICE. 

of  process  in  general.    See  Summons,  Execution,  Subpocna. 

in  foreign  division,  71,  290. 
by  mailing  or  publication,  128. 
personal.     See  Personal  Service. 
substitutional,  in  garnishee  cases  may  be  allowed  by  Judge,  121. 

propriety  of  extending  this  provision  to  other  cases  suggested, 
121. 

SET-OFF. 

in  what  actions  may  be  pleaded,  87. 

notice  of,  to  be  given  to  plaintiff,  88,  306— Form  of,  387. 

regulations  as  to  time  and  mode  of  giving,  88. 

to  be  accompanied  by  particulars,  88,  306 — Form  of,  389. 
defendant  may  have,  though  his  claim  beyond  jurisdiction,  87. 
doctrines  of  equity  to  be  followed  in  cases  of,  88. 
no  evidence  of,  allowable  except  as  contained  in  particulars,  88. 
practice  where  proved  to  exceed  amount  due  to  plaintiff,  89,  318. 

legislation  on  this  subject  considered,  318. 

defendant  may  abandon  excess,  318. 
debt  which  may  be  subject  of,  is  attachable,  109. 
by  partner  when  other  partners  not  sued,  317. 
of  cross-judgments.     See  Judgment. 

SHERIFF. 

money  in  hands  of,  attachable,  110. 

interpretation  of,  to  include  bailiff  in  certain  cases,  146, 
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how  to  proceed  under  writ  of  attachment,  when  goods  seized  under 
Division  Court  attachment,  1 88. 

SLANDER. 

no  jurisdiction  in  actions  for,  43. 

SOLICITOR. 

may  not,  while  in  practice,  act  as  clerk,  18. 
how  far  privileged  from  arrest,  174. 

SPECIAL  SUMMONS.     See  Summons. 

SPIRITUOUS  LIQUORS.     See  Liquors. 

SPLITTING  DEMAND.     See  Cause  of  Action. 

STAKEHOLDER.     See  Gambling  Debt. 

STAMP. 

apparently  a  sufficient  sealing,  4. 

STATUTE  OF  LIMITATIONS. 

debt  barred  by,  cannot  be  set-off,  87. 
how  and  when  to  be  pleaded,  88. 

notice  to  be  given  to  plaintiff",  306 — Form  of,  387. 

STATUTORY  DEFENCES. 

how  and  when  to  be  pleaded,  87. 

notice  of,  to  be  given  to  plaintiflF,  306 — Form  of,  387. 
to  primary  creditor,  necessary,  130. 
hoAv  to  be  served,  306. 

See  Set-off,  Statute  of  Limitations. 

STAY  OF  PROCEEDINGS.     See  Proceedings. 

STIPENDIARY  MAGISTRATE. 

where  actions  by  or  against  to  be  brought,  65. 

SUBPCENA. 

clerk  to  supply  to  suitors,  89. 

to  give  copies,  92. 
service  of,  how  to  be  made,  92. 

how  proved,  92. 

fees  for,  92. 
penalty  for  disobeying,  93. 

how  fine  levied  and  applied,  93. 

form  of  minute  of  imposition  of  fine,  368. 
action  will  lie  against  person  disobeying,  93. 
when  to  be  obtained  from  Superior  Court,  94, 

scale  of  fees  in  such  cases,  94. 
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SUMMONS. 

original,  how  to  be  printed,  291. 

to  be  issued  by  clerk  and  copies  made,  26. 

to  be  forwarded  to  foreign  division  in  certain  cases,  66. 

ordinary  and  special,  what  meant  by,  267 . 

Ordinary  summons  : 
how  to  be  issued  and  numbered,  68,  267. 
service  of,  provisions  as  to,  68,  70,  290. 

when  to  be  personal,  68,  71. 

when  not  necessarily  personal,  68, 69,  71.  See  Personal  Service. 

form  of,  343. 

Special  summons : 

when  and  how  to  be  issued,  75,  267. 

to  be  used  in  suits  for  recovery  of  "  debt  or  money  demand,"  75,  267. 

similar  to  specially  endorsed  summons  in  higher  Courts,  75. 

nature  of  claims  in  which  to  be  used,  76. 

clerks  to  use  when  possible,  289. 

particulars  of  claim,  and  notices  to  be  annexed  to,  76. 

forms  of  notices  or  warnings,  345. 
rules  as  to  practice  in  connection  with,  269  et  scq. 
when  to  be  returnable,  77,  269. 

defendant  to   file  disputing  notice,  or  in  default  judgment  to  be 
entered,  77. 

what  to  constitute  sufficient  disputing  notice,  270. 
See  Disputing  Notice. 
revival  of  action  on,  274. 
judgment  on.     See  Judgment. 
form  of,  344. 

Other  forms  of  summons: 
in  replevin.     See  Replevin. 
in  interpleader.     See  Interpleader. 
against  garnishee.     See  Attachment  of  Debts. 
to  examine  judgment  debtor.     See  Judgment  Summons. 
on  interlocutory  application,  314 — Form  of,  423. 
for  costs  not  paid  in  first  instance,  36 — Form  of,  418. 
concurrent,  when  may  issue,  268, 

SURETY.    See  Securities. 

TENANT.     See  Landlord  and  Tenant. 

TENDER. 

legal,  what  necessary  to  constitute,  84. 
plea  of.     See  Payment  into  Court. 
of  amends  by  officer  when  sued,  222. 
procedure  in  such  cases,  223. 

TERM  OF  YEARS. 

is  it  seizable  under  execution,  160. 
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TITLE  TO  LAND. 

no  jurisdiction  in  ease  involving  question  of,  41, 

exception  as  to  interpleader  issues,  42. 
distinguished  from  right  to  land,  42. 

does  "right"  include  **  possession, "  42. 
must  be  proved  bond,  fide  to  come  in  question,  42. 
when  tenant  prevented  from  denying  landlord's,  42. 

TOLL. 

no  jurisdiction  in  question  involving,  41. 

TOOLS. 

interpretation  of,  with  reference  to  exemption  clauses,  161. 

TORT. 

limits  of  jurisdiction  in  actions  of,  44. 
distinguished  from  contract,  46. 
what  necessary  to  constitute,  47. 
measure  of  damages  in  actions  of,  47 . 
forms  of  particulars  in  cases  of,  340. 

TRANSCRIPT  OF  JUDGMENT. 

against  Judge  may  be  sent  to  his  own  county,  66. 

From  one  division  to  another : 
to  be  prepared  by  clerk  of  Court  in  which  judgment  obtained,  150. 
to  be  issued  when  any  part  of  judgment  unsatisfied,  152. 
certificate  to  be  signed  by  clerk  and  put  at  foot  of  transcript,  152. 

particulars  to  be  contained  in,  152. 

no  fee  for,  as  distinct  from  transcript,  152. 
to  be  entered  by  clerk  receiving  same,  in  book  kept  for  purpose,  153. 
proceedings  to  be  taken  for  enforcing,  153. 
clerk  not  to  issue  in  certain  cases,  150,  323. 

should  make  certain  inquiries  in  case  of  judgments  more  than 
six  years  old,  150. 
does  transcript  become  judgment  of  Court  to  which  sent,  150. 
moneys  realized  on,  duty  of  foreign  clerk  as  to,  151. 
fees  chargeable  by  home  and  foreign  clerk  in  connection  with,  152. 

To  County  Cmirt : 
when  may  be  obtained,  155. 
how  prepared  and  what  to  contain,  156,  323. 

necessity  for  strictly  following  provisions  of  Act,  156. 
regulations  as  to  manner  of  writing,  «&c.,  156. 
defects  in,  as  affecting  validity  of  proceedings  imder,  156. 
cases  on  this  subject  discussed,  156. 

omission  of  statement  of  issue  and  return  of  fi.  fa.,  156. 

of  statement  of  proceedings  in  caused  156. 
where  execution  not  issued  from  Court  in  which  judgment 
obtained,  157. 
to  become  judgment  of  County  Court  for  all  purposes,  158. 

memorandum  of,  to  be  entered  by  clerk  of  County  Court,  158, 
particulars  to  be  contained  in,  158. 
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book  containing,  to  be  accessible  to  all  persons  on  payment  of 

fee,  158. 
presumption  made  of  due  filing  and  entry,  158. 
all  remedies  of  County  Court  may  be  obtained  on,  159. 

after  being  obtained,   all  proceedings  to  be  taken  in  County 

Court,  159. 
principal  object  to  reach  debtor's  lands,  but  other  remedies  also 
given  by,  159. 
judgment  debtor  may  be    examined,    or  imprisoned   on 

default,  159. 
garnishing  orders  obtained  on,  159. 

personal  property,  not  liable  to  seizure  under  Division  Court 
execution,  may  be  reached,  159. 
Forms  : 

transcript  of  judgment  on  ordinary  summons  from  one  Division 
Court  to  another,  386. 
of  judgment  on  special  summons,  384. 

of  judgment  to  County  Court  on  special  or  ordinary  summons, 
385. 
TRESPASS. 

ab  initio,  what  meant  by,  219. 

TRESPASSER. 

person  making  levy  not  liable  as,  in  certain  cases,  218. 

TRIAL. 

Judge  to  give  decision  at,  80. 

defendant  to  appear  personally  or  by  agent,  80. 

all  persons  empowered  to  act  as  agents,  83. 
proceedings  if  defendant  does  not  appear,  81. 
postponement  of,  may  be  granted,  and  when,  82,  311. 

practice  on  such  application,  314. 
new.     See  New  Trial. 

UMPIRE.     Sec  Arbitration. 

UNCLAIMED  MONEY.     See  Money. 

UNITED  COUNTIES. 

use  of  these  words  in  forms,  3. 
seniority  of,  how  regulated,  10. 

UNORGANIZED  TRACTS. 

how  far  rules  applicable  to,  324. 

UNSETTLED  ACCOUNT.    See  Account. 

YARIANCE.     See  Amendment. 

VERDICT. 

of  jury  to  be  unanimous,  107. 

Judge  may  discharge  jury  disagreeing  on,  108. 
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VOLUNTEERS. 

arms  of,  exempt  from  seizure  under  execution,  163. 

WAGES. 

infant  may  sue  for,  up  to  $100... 5 L 

of  mechanic,  &c.,  exempt  from  attachment,  except  as  to  excess  over 

$25. ..113. 
meaning  of  "due  or  accruing "  as  applied  to,  114. 
difficulty  of  distinguishing  from  contract  debt  in  some  cases,  1 14. 

WARNING. 

Forms  of : 

to  defendant  on  special  summons,  345. 

on  summons  in  replevin,  346. 
to  garnishee,  357. 

WARRANT. 

of  commitment  against  judgment  debtor.  See  Judgment  Summons. 
for  attachment  of  goods  of  absconding  debtor.     See  Absconding 

Debtor. 
bailiflf  entitled  to  demand  of  perusal  of,  before  action,  215. 
what  necessary  for  validity  of,  216. 

Forms  : 

of  commitment  in  default  of  appearance,  380. 

after  examination,  381. 

for  contempt  in  open  Court,  382. 
to  levy  fine  upon  witness,  381. 
of  attachment,  336. 

WILL. 

no  jurisdiction  in  case  involving  validity  of,  43, 

WITNESSES.    Set  Evidence,  Subposna. 

WORDS,  INTERPRETATION  OF.     See  Interpretation, 

WRIT.     See  Process,  Execution. 
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PREFACE 


The  changes  made  in  Division  Court  administration,  by 
the  Act  of  last  session  touch  mainly  upon  the  following 
points  : — Increased  jurisdiction,  with  an  appeal  under  cer- 
tain circumstances  to  the  Court  of  Appeal ;  a  provision 
for  the  appointment  of  an  Inspector  of  Division  Courts ; 
the  appointment  of  clerks  and  bailiffs  by  the  Government 
of  the  day ;  a  slight  alteration  in  the  mode  of  selecting 
jurors ;  appeals  under  the  Master  and  Servant  Act ;  to- 
gether with  numerous  miscellaneous  provisions  intended 
to  facilitate  the  practice  in  the  Courts,  or  to  remedy  some 
difficulties  or  anomalies  in  the  working  of  the  Act. 

The  Act,  as  at  first  introduced,  was  not  of  an  elaborate 
nature,  but  it  rapidly  grew  as  suggestions  poured  in. 
The  result  that  might  have  been  anticipated  took  place. 
Alterations  were  hurriedly  made,  and  new  sections 
were  hastily  adopted.  Many  perplexing  questions  have 
thus  arisen,  and  there  is  an  obscurity  on  many  points 
which  will  probably  require  enlightenment  either  by  Rules 
of  the  Judges  or  further  action  of  the  Legislature  at  some 
future  time. 

It  has  been  the  aim  of  the  Editor  to  endeavour,  by  a 
careful  examination  of  the  Statute,  to  throw  as  much 
light  as  he  could  upon  the  many  difficulties  that  meet  a 
careful  reader  in  almost  every  section,  whilst,  at  the  same 
time,  giving  to  those  engaged  in  the  working  of  the  Divis- 
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ion  Courts — clerks,  bailiffs,  lawyers,  and  others — full,  ex- 
plicit and  practical  directions,  appropriate  to  the  various 
matters  legislated  upon.  Whether  he  has  been  successful 
in  this  eifort,  it  is  for  others  to  judge.  Time  has  been 
taken  to  do  this  thoroughly  and  carefully. 

Appropriate  forms  have  been  prepared  for  the  various 
proceedings  under  the  Act.  And  in  an  Appendix  will  be 
found  a  list  of  Division  Court  officers,  corrected  to  date; 
a  reprint  of  all  the  decisions  in  the  Ontario  Courts  affect- 
ing the  law  of  Division  Courts,  or  the  duties  of  officers, 
since  the  publication  of  the  "  Manual "  of  the  author  in 
1879,  and  the  Rules  and  Tariff  of  Fees  promulgated  by 
the  Judges  in  November,  1879.  A  suggestion  to  insert 
an  interest  table  for  the  use  of  clerks  and  bailiffs,  and 
some  blank  leaves  at  the  end  of  the  volume,  for  manu- 
script notes,  has  been  adopted. 

The  Editor  desires  here  to  express  his  thanks  to  several 
learned  County  Court  Judges  who  have  so  kindly  revised 
his  proof-sheets,  and  thereby  added  largely  to  any  merit 
which  the  volume  may  possess. 
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THE 

DIVISION  COUETS  ACT. 


42  Vict.,  Chapter  8. 


An  Act  to  extend  the  jurisdiction^  and  to 
regulate  the  offices  of  Division  Courts, 

{AssenUd  to  March  5,  1880.] 

XTER  MAJESTY,  by  and  with  the  advice 
and  consent  of  the  Legislative  Assembly 
of  the  Province  of  Ontario,  enacts  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Division  short  title. 
Courts  Act,  1880." 

NEW  JUllISDICTION.    (a) 

2.  The  jurisdiction  of  the  Division  Courts  is  jurisdiction  ex- 

tended. 

hereby  extended  by  adding  to  the  fifty-fourth 

(o)  This  heading   might  more  ac-  County  Judges  did  not  favour  the 

curately  be  referred  to  as  an  increase  increase,  and  many  thoughtful  men 

of   jurisdiction   rather  than   a   new  conversantwith  the  subject  think  that 

jurisdiction.       It    is    not    here    the  this  extended  jurisdiction,  combined 

place    to    discuss   the    propriety   or  with  the  right  of  appeal  hereafter 

qtherwise  of  this  step  on  the  part  of  given,  will  tend  to  mar  the  symmetry 

the  Legislature.     It  may,   however,  of  Courts,  which  have  answered  well 

be  stated  that    a   majority  of    the  for  the  purpose  originally  intended, 
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New  section. 


section  of  the  Division  Courts  Act,  Revised 
Statutes  of  Ontario,  chapter  forty-seven,  the 
following  sub-section  after  the  word  "  dollars  " 
in  the  second  sub-section  of  the  said  fifty- 
fourth  section  (h) : 

(3)  "  All  claims  for  the  recovery  of  a  debt  or 
money  demand,  the  amount  or  balance  of  which 
does  not  exceed  two  hundred  dollars  (c),  and  the 


viz.  :  —Courts  for  the  collection  of 
small  debts  by  a  simple  and  inexpen- 
sive process,  not  requiring  the  aid 
of  skilled  assistance,  where  disputes 
were  to  be  finally  disposed  of  accord- 
ing to  equity  and  good  conscience. 

This  increase  will  not  be  felt  as 
much  at  first  as  it  will  in  the  course 
of  a  year  or  so,  as  it  is  thought  the 
tendency  on  the  part  of  merchants 
will  be  as  far  as  possible  to  obtain 
signed  acknowledgments  of  debt  from 
their  debtors  so  as  to  bring  their 
claims  within  the  Division  Courts' 
jurisdiction. 

(bj  This  section  will  now  be  as  fol- 
lows : 

"  Sec.  54 — The  Judge  of  every  Di- 
vision Court  may  hold  plea  of  and 
may  hear  and  determine,  in  a  sum- 
mary way,  for  or  against  persons, 
bodies  corporate,  or  otherwise  ; 

"1.  All  personal  actions  where  the 
amount  claimed  does  not  exceed  sixty 
dollars ;  and 

"  2.  All  claims  and  demands  of 
debt,  account  or  breach  of  contract,  or 
covenant,  or  money  demand,  whether 
payable  in  money  or  otherwise,  where 
the  amount  or  balance  claimed  does 
not  exceed  one  hundred  dollars  ; 

"  3.  All  claims  for  the  recovery  of 


a  debt  or  money  demand,  the  amount 
or  balance  of  which  does  not  exceed 
two  hundred  dollars,  and  the  amount 
or  original  amount  of  the  claim  is  as- 
certained by  the  signature  of  the  de- 
fendant or  of  the  person  whom,  as  ex- 
ecutor or  administrator,  the  defend- 
ant represents  ; 

"  And  except  in  cases  in  which  a 
jury  is  legally  demanded  by  a  party, 
as  hereinafter  provided,  the  Judge 
shall  be  sole  Judge  in  all  actions 
brought  in  such  Division  Courts,  and 
shall  determine  all  questions  of  law 
and  fact  in  relation  thereto,  and  he 
may  make  such  orders,  judgments  or 
decrees  thereupon  as  appear  to  him 
just  and  agreeable  to  equity  and  good 
conscience,  and  every  such  order, 
judgment  and  decree  shall  be  final 
and  conclusive  between  the  parties.'' 

{c)  The  jurisdiction  under  this  pro- 
vision is  confined  to  claims  for  "a 
debt  or  money  demand. "  The  increase 
of  jurisdiction  is  given  when  the 
amount  of  the  claim,  or  the  original 
amount  of  the  claim  (if  a  balance  is 
sued  for)  is  ascertained  by  the  signa- 
ture of  the  defendant. 

The  words  used  in  sub-section  2, 
(see  note  (b)  to  section  2,  ante.) 
where  the  jurisdiction  only  extends 
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amount,  or  original  amount  of  the  claim  is  as- 
certained by  the  signature  of  the  defendant  (d) 


to  one  hundred  dollars,  are  "all 
claims  and  demands  of  debt,  account 
or  breach  of  contract  or  covenant  or 
money  demand. "  It  will,  therefore, 
be  seen  that  this  new  proWsion  giving 
jurisdiction  up  to  §200  cannot  be  in- 
voked except  in  the  same  class  of 
cases  as  are  covered  by  section  79  of 
the  Division  Courts  Act,  under  which 
judgment  by  default  upon  a  specially 
endorsed  summons  might  be  entered. 
The  words  are  the  same  in  both  these 
sections.  A  discussion  as  to  the 
meaning  of  the  words  "debt  or  money 
demand  "  will  be  found  in  note  {s)  to 
the  section  referred  to.  (see  O'Brien's 
D.  C.  Manual,  p.  75.)  The  words 
'money  demand"  are  there  shortly 
defined  as  including  all  claims  which 
are  not  founded  on  damages  for 
wrongs  done ;  and,  therefore,  all  such 
claims,  if  the  amount  sued  for,  or  the 
amount  of  the  debt,  a  balance  of 
which  is  sued  for,  is  ascertained  by 
the  defendant's  signature,  can  be  col- 
lected, if  not  in  excess  of  §200.  It 
■will  be  remembered  that  by  section 
59  no  action  can  be  brought  on  any 
unsettled  account,  even  for  §100, 
where  such  account  exceeded  in  the 
whole  §400.  But  by  the  operation 
of  this  enlargement  of  the  jurisdic- 
tion, an  action  may  be  brought  on 
an  account  up  to  §200,  no  matter 
how  large  the  original  claim,  provid- 
ed only  such  original  cUiim  is  ascer- 
tained by  the  signature  of  the  de- 
fendant. 

Attention  was  called  by  the  writer 
in  his  Manual,  p.  75,  to  the  fact  that 
the  words  of  section  79  do  not  say 


that  the  amount  must  be  liquidated, 
which  is  the  requirement  in  a  similar 
clause  in  the  Common  Law  Pro- 
cedure Act.  It  is  an  eiTor  therefore 
to  suppose,  as  some  apparently  have, 
that  the  cases  decided  under  the  last 
named  Act  are  applicable.  There  is 
no  reason,  for  example,  why  an  unset- 
tled balance  between  partners,  or  an 
unliquidated  claim,  if  not  too  large, 
could  not  be  proceeded  on  under  sec- 
tion 79,  nor  even  under  this  new  sub- 
section if  the  original  amount  were  as- 
certained by  the  signature  of  the 
defendant,  and  the  claim  sued  on  was 
for  a  balance. 

The  extent  of  the  jurisdiction  of 
Division  Courts,  as  it  now  stands, 
may  be  shortly  summarized  in  general 
terms  as  follows,  subject  of  course  to 
the  limitations  in  section  53  of  the 
Division  Courts  Act. 

1.  Actions  of  tort  or  replevin  up  to 
§60. 

2.  All  actions  of  debt,  account, 
breach  of  contract,  covenant,  or 
money  demand  up  to  §100. 

3.  Actions  of  debt  or  money  de- 
mand up  to  §200,  when  the  amount 
sued  for,  or  the  original  amount,  a 
balance  of  which  is  sued  for,  is  ascer- 
tained by  the  defendant's  signature, 
or  by  the  signature  of  the  person 
whom  the  defendant,  as  executor  or 
administrator,  represents. 

(</)  The  words  "  ascertained  by 
the  signature  of  the  defendant,  &c.," 
would  refer,  for  example,  to  a  prom- 
issory note,  bill  of  exchange,  mort- 
gage, money  bond,  agreement,  lease 
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letter,  memorandum,  I.  O.  U. ,  settle- 
ment of  accounts,  &c.,  signed  by  the 
debtor. 

If  any  part  of  the  claim  sued  for  is 
not  ascertained  by  the  signature  of 
defendant,  there  would  be  no  juris- 
diction under  this  section.  In  this 
view  the  case  of  Elliott  v.  Gray  was 
recently  decided  by  Mackenzie,, Co.  J. 
(not  reported).  This  was  an  action 
brought  in  the  County  Court  of  the 
County  of  York,  on  a  note  for  $95, 
and  an  unsettled  account  for  $9. 
Verdict  for  full  amount.  Upon  an 
application  for  a  certificate  for  full 
costs,  the  question  arose  whether  the 
action  could  not  have  been  brought 
in  a  Division  Court.  The  learned 
judge  very  i^roperly  held  that  the 
section  did  not  give  a  Division  Court 
jurisdiction  under  such  circumstan- 
ces. After  referring  to  the  wording 
of  the  County  Courts  Act,  he  said  : — 
"  I  find  no  decision  so  far  pronounced 
in  respect  of  the  new  Division  Courts 
Act .  It  will  be  seen  that  the  language 
of  the  Division  Courts  Act  differs 
from  the  language  of  the  County 
Courts  Act.  The  word  '  balance'  is 
not  used  in  the  County  Courts  Act. 
The  word  'liquidated'  used  in  the 
County  Court  Act  is  not  used  in  the 
Division  Courts  Act.  The  word 
*  claim'  as  ftsed,  I  understand,  means 
the  demand  such  as  one  man  has 
against  another  for  money,  goods, 
notes,  &c.,  and  the  word  '  balance' 
in  accounts  signifies  the  difference  of 
two  sums,  as  upon  an  adjustment  of 
accounts  a  balance  may  be  found 
against  A.  in  favour  of  B.  Hence  to 
pay  a  balance  is  to  pay  the  difference. 
The  extending  Act  confines  the  juris- 
diction of  the  Division  Court  to  '  all 
claims  for  the  recovery  of  a  debt  or 


money  demand  the  amount  or  balance 
of  which  does  not  exceed  $200,  and 
the  amount  or  the  original  amount 
of  the  claim  is  ascertained  by  the  sig- 
nature of  the  defendant.'  Now  the 
claim  in  the  present  case  at  the  com- 
mencement of  the  suit  was  made  up 
of  a  promissory  note  for  $95,  and  an 
open  unsettled  account  for  %%,  that  is 
making  the  amount  of  the  claim  $104. 
The  statute  is  imperative ;  the  amount 
of  the  claim  must  be  ascertained  by 
the  signature  of  the  defendant,  and 
in  the  present  case  a  part  of  it  only  is 
ascertained — a  part  within  the  old 
jurisdiction  is  ascertained  by  the  sig- 
nature of  the  defendant.  It  appears 
to  me  that,  under  the  statute,  the 
whole  amount  of  the  claim  must  be 
ascertained  by  the  signature  of  the 
defendant  to  bring  it  within  the 
Division  Court  jurisdiction.  The 
words  used  in  the  extending  Act, 
*  The  amount,  or  the  original  amount, 
of  the  claim,  as  ascertained  by  the  sig- 
nature of  the  party, '  are  significant. 
The  word  *  original'  must  mean  the 
original  claim  upon  which  pay- 
ments are  made  and  credits  given, 
leaving  a  balance.  The  amount  of 
the  balance  is  the  claim.  The  amount 
of  the  present  claim  has  not  been  as- 
certained by  the  signature  of  the  de- 
fendant—only a  part  of  it.  If  it  was 
intended  to  be  otherwise  surely  Par- 
liament would  have  said  so.  But 
what  it  has  said  is,  '  that  the  amount 
of  the  claim  or  the  original  amount 
of  the  claim  must  be  ascertained  by 
the  signature  *oi  the  defendant.' 
That  has  not  been  the  case  here.  In 
this  Court,  until  otherwise  directed 
by  superior  authority,  the  rule  will 
be  that  where  there  is  a  claim  for 
an  amount  ascertained  by  the  signa- 
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ture  of  the  defendant,  and  for  an 
amount,   such  as  an  open  unsettled 
account,  not  ascertained  by  the  signa- 
ture of  the  party,  and  both  amounts 
put  the  claim  over  §100,  the  plaintiff 
will  be  entitled  to  a  certificate  for 
full  costs.     When  the  claim  is  over 
$100  it  must  be  ascertained  by  signa- 
ture to  bring  it  within  the  new  Divi- 
sion Courts  Act  operation.     I  think 
the  certificate  for  costs  should  go." 
This    principle,    that    the    whole 
amount  of  the  claim  must  be  ascer- 
tained by  the  signature  of  the  defen- 
dant to  bring  it  within  this  section, 
being  established,  other  points  arise 
for  discussion,   much  more   difficult 
of    solution  than  that    in  the  case 
just  cited.     For  example  let  us  sup- 
pose a  claim  for  the  amount  of  a  pro- 
missory   note    exceeding    $100,   and 
for  notarial  charges  thereon.     Could 
such  a  claim  be  sued  in  a  Division 
Court  under  this  section.    The  notar- 
ial   charges  although    only    a   very 
small  part  of  the  whole  amount  are 
not,  in  the  case  supposed,  which  is 
a  very  common  one,  ascertained  by 
the  signature  of  the  defendant.    Such 
charges  are  only  recoverable  as  dam- 
ages, and  were  it  not  for  the  enact- 
ment in  Rev.  Stat.  O.  cap. 50,  sec.  144, 
a  special  count  would  be  necessary  to 
cover    them  in  a  declaration    in   a 
Superior  or  County  Court.    A  form 
of  such  count  is  given  in  BuUen  & 
Leake's  Free,   on    this  supposition. 
This  ascertaining  of  the  amount  by 
the  signature  of  the  defendant  con- 
fines the  plaintiff  to  the  recovery  of 
the  amount  so  evidenced.     Should  he 
seek  anything  beyond   this,    as   for 
breach  of  contract,  or  damages  for 
non  payment  of  the  amount  so  ascer- 
tained, he  would,  if  this  view  be  cor- 


rect, be  obliged  to  resort  to  another 
tribunal.      This  may  be  perhaps  a 
technical  way  of  looking  at  the  sub- 
ject, and  many  of  the  County  Judges 
do  not  adopt  it,  thinking  that  dam- 
ages which    flow    as  a  consequence 
from  the  non-payment  of  an  ascer- 
tained amount,  such  as  interest  or 
notarial  charges,  are  to  be  considered 
as  part  and  parcel  of  the  original  as- 
certained claim,  and  moreover  that 
the  Legislature  could  not  reasonably 
have  intended  to  restrict  the  opera- 
tion of  the  enactment  in  this   way. 
It  is  submitted  however  that  nothing 
will   be  intended  in  favour  of  the 
jurisdiction    of    an    inferior    court. 
The    intent    of    a    statute  must  be 
gathered  from  the  law  as  it  stood  in 
its  previous  exactitude,  and  from  the 
words  used  by  the  Legislature  in  the 
Act,  and  not  from  what  might  be  sup- 
posed to  have  been  the  aim  of  indi- 
vidual members  of  such  Legislature. 
The   signature   of   a  person  is    of 
course  generally  found  at  the  foot  of 
a  document,  but  it  is  laid  down  as 
law  that  "  if  a  man  writes  his  name 
in  the  first  person,  as  'I,  J.  C.  agree 
etc,  or  intlie  third  person,  as,  Mr.  S. 
agrees,'  this  is  a  sufficient  signature. 
But  the  mere  insertion  of  the  name 
of  the  contracting  party  in  the  body 
of  a  written  contract  is  not  of  itself 
a  sufficient  signature.     For,  though 
the  signature  need  not  be  placed  in 
any  particular  part  of  the  instrument, 
yet  it  must  be  so  introduced  as  to 
govern  or  authenticate  every  material 
and  operative  part  of  it.    Therefore 
where  the  defendant  Moore  wrote  in- 
structions for  a  lease  to  the  plaintiff 
in  these  words,    '  The  lease  renewed  ; 
Mrs.  Stokes  to  pay  the  King's  tax, 
also  to  pay  Moore  £24  a  year,  half 
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yearly.  Mrs.  Stokes  to  keep  the 
house  in  good  and  tenantable  repair,' 
etc. ,  it  was  held  that  Moore  by  writ- 
ing his  own  name  in  the  body  of  the 
instructions  had  not  signed  an  agree- 
ment for  the  renewal  of  the  lease 
within  the  intent  and  meaning  of  the 
Statute  of  Frauds.  If  the  agi-eement 
concludes  'as  witness  our  hands,' 
or  contains  any  words  showing  that 
the  names  of  the  contracting  parties 
were  to  be  subscribed,  there  is  no 
signing  within  the  statute,  unless 
the  names  of  the  parties  are  duly 
subscribed  at  the  foot  of  the.  instru- 
ment. The  civil  law  did  not  require 
the  signature  of  a  party  to  a  written 
contract  if  the  contract  was  in  his 
own  handwriting.  But  in  our  own 
law,  if  the  defendant  has  written  the 
whole  of  his  contract  with  his  own 
hand,  without  signingitas  a  concluded 
agreement,  this  is  not  sufficient,  as  the 
statute  has  made  signing  absolutely 
necessary  for  the  completion  of  the 
contract.  A  party  may  under  cer- 
tain circumstances  be  bound  by  his 
signature,  although  he  subscribed  in 
form  as  a  witness.  What  within  the 
legal  intent  of  the  statute  will  amount 
to  a  signing,  is  the  same  question  in 
equity  as  at  law.  Where  an  offer  was 
accepted  by  the  defendant  by  tele- 
gram and  the  instructions  for  the  mes- 
sage were  signed  by  the  defendant, 
and  the  telegram  received  by  the 
plaintiff  contained  the  message  with 
the  names  of  the  sender  and  receiver 
written  by  the  telegraph  clerk  on  the 
usual  printed  form,  it  was  held  that 
there  was  a  sufficient  signature  within 
the  statute.  If  a  man  write  his 
name  in  the  vendor's  order  book,  in- 
tending it  as  an  order  or  authority 
to  the  vendor  to  send  him  certain 


goods  specified  therein,  with  the 
prices,  this  is  a  sufficient  signature  ; 
so  if  he  writes  his  name  against  the 
entry  or  memorandum  in  a  book  or 
ledger,  or  indorses  his  name  on  print- 
ed particulars  of  sale,  printed  hand- 
bills or  printed  descriptions  specifying 
the  goods  and  the  price,  with  intent 
to  denote  that  he  has  purchased  the 
contents,  this  is  a  sufficient  signature, 
and  the  name  may  be  written  in  pen- 
cilas  well  as  in  ink.  A  man  may 
sign  also  bj'-  his  initials  or  by  his 
mark,  or  by  a  stamp,  and  it  is  quite 
immaterial  upon  what  part  of  the 
paper  the  mark  or  signature  is  to 
be  found.  But  the  signature  must 
of  course  be  made  with  a  view  of 
authenticating  the  document  as  a 
concluded  contract,  and  not  with  a 
view  merely  of  altering  or  settling  a 
draft  or  approving  of  propositions 
and  proposals  not  finally  arranged 
and  decided  upon.  A  written  admis- 
sion by  a  purchaser  to  his  agent  that 
he  had  bought  certain  goods  for  time, 
is  &  sufficient  note  or  memorandum 
of  the  bargain  between  him  and  the 
vendor."  —  {Addison  on  Contracts, 
159). 

Difficulties  sometimes  arise  as  to 
the  execution  of  documents  by  illit- 
erate persons.  It  is  usual  and  pro- 
per in  such  a  case  that  the  paper 
should  be  read  over  to  the  marksman 
and  then  witnessed  by  some  i^erson 
who  can  write  his  name.  But  it  has 
been  held  that  the  mere  omission  so 
to  read  it  does  not  invalidate  the 
deed  {Doe  d.  Biggard  v.  Millard,  E. 
T.  3  Vict. )  But  the  evidence  of  ex- 
ecution would  fail  if  the  witness 
were  to  swear  that  the  document  had 
not  been  read  correctly  {Hatton  v. 
Fish,  8  Q.B.  177).     It  has  been  laid 
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or  of  the  person  whom,  as  executor  or  admin- 
istrator, the  defendant  represents  (e)  ;" 


down  that  it  would  be  no  execution 
if  an  illiterate  person  were  induced 
to  make  his  mark  without  the  docu- 
ment being  read  to  him,  although  he 
requested  that  it  might  be  (Oivens 
V.  Thomas,  6  C.  P.  383). 

The  signature  of  the  party  sought 
to  be  charged  \vith  liability  under  the 
words  of  this  section,  would  be  suffi- 
cient if  made  by  some  one  having  ex- 
press or  implied  authority  to  sign  his 
name. 

It  has  been  laid  down  that, 
"  where  the  note  or  memoran- 
dum is  signed  by  an  agent  it  is  not 
necessary  that  the  agent  should 
obtain  his  authority  by  any  written 
instrument. 

"  It  has  been  held,  consequently, 
under  the  Statute  of  Frauds,  that 
the  name  of  the  party  sought  to  be 
charged,  printed  by  a  printer  in  par- 
ticulars of  sale,  or  in  any  other 
printed  paper  embodying  the  terms 
of  the  contract,  may  be  a  signature 
by  a  person  lawfully  authorized.  If 
the  party  has  recognised  and  adopted 
his  printed  name  or  signature — if,  for 
instance,  he  has  sanctioned  or  per- 
mitted the  distribution  of  printed 
handbills  or  printed  particulars  of 
sale  in  which  his  name  appears,  there 
has  been  a  signature  by  an  agent 
duly  authorized,  upon  the  principle 
that  the  subsequent  sanction  or  adop- 
tion of  the  printed  name  or  signature 
is  equivalent  to  an  antecedent  author- 
ity to  the  printer  to  print  it.  If  an 
agent  has  signed  a  contract  without 
authority,  and  the  i)rincipal  subse- 
quently adopts  the  contract  or  rati- 
B 


fies  the  transaction,  he  is  bound  by 
the  agent's  signature.  But  the  mere 
introduction  of  a  name  into  a  writ- 
ten or  printed  paper  unrecognised  by 
the  party,  and  not  brought  home  to 
him  as  having  been  written  or  print- 
ed by  his  authority,  is  of  com'se  no 
signature  within  the  meaning  of  the 
statute.  A  mere  clerk  or  traveller  of 
one  party  cannot  be  treated  as  an 
agent  to  bind  the  other  unless  it  be 
shown  that  he  has  received  specific 
and  express  authority  so  to  do. 

**  One  of  two  or  more  partners  may 
bind  the  others  by  signing  the  cus- 
tomary trading  name  of  the  firm  to 
contracts  for  the  purchase  and  sale 
of  articles  usually  dealt  in  by  the 
firm  in  the  course  of  its  business. 

"An  auctioneer  effecting  a  sale  by 
auction,  or  an  auctioneer's  clerk  tak- 
ing down  the  biddings  in  the  pres- 
ence of  the  purchaser,  is,  during  the 
continuance  of  the  sale,  but  no  long- 
er, the  authorized  agent  of  the  ven- 
dor and  purchaser,  and  is  enabled  to 
sign  for  both  or  either  of  the  parties, 
so  as  to  satisfy  the  Statute  of  Frauds, 
And  so  is  a  broker,  who  is  employed 
to  sell  goods  and  who  signs  and  de 
livers  bought  and  sold  notee.  Neither 
of  the  contracting  parties  themselves 
can  be  the  agent  of  the  other  for  such 
a  purpose.  The  agent  contemplated 
by  the  Legislature,  who  is  to  bind  a 
defendant  by  his  signature,  must  be 
some  third  person."— (Addison  on 
Contracts,  160). 

(e)  That  is,  in  case  of  the  death 
of    the  debtor,  where    an  action    is 
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R.  S.  0.  c.  47, 
ss.  54  aiid  56 
amended. 


2.  There  shall  be  an  appeal  when  the  sum 
in  dispute  on  such  appeal — exclusive  of  costs — 
exceeds  one  hundred  dollars,  subject  to  the  pro- 
visions of  this  Act  (/). 

3.  The  word  "  forty, "  where  it  occurs  in  the 
first  sub-section  of  the  said  fifty -fourth  section, 
and  in  the  fifty-sixth  section  of  the  said  Divi- 
sion Courts  Act,  is  hereby  repealed,  and  the 
word  '*  sixty  "  is  substituted  therefor  (g). 


brought  against  his  executor  or  ad- 
ministrator, and  the  evidence  of  the 
debt  is  the  signature  of  the  deceased. 

(/)  By  sec.  6  there  will  be  no  appeal 
if  before  trial  the  parties  agree  not  to 
appeal.  Sections  17  &c.,  provide  for 
the  mode  of    conducting   these  ap- 


The  words  "  the  sura  in  dispute  on 
such  appeal "  are  singularly  obscure. 
Does  the  expression  mean  the  amount 
of  the  claim  as  stated  by  the  plain- 
tiff, or  the  amount  of  the  judgment 
appealed  from,  or  the  difference  be- 
tween the  plaintiff 's  claim  and  such 
amount,  if  any,  as  the  defendant  may 
admit  a  liability  for,  or  for  which 
judgment  may  be  entered. 

It  is  clear  that  what  is  meant  is  not 
a  case  where  the  clahn  exceeds  $100, 
for  that  may  not  be  "  the  sum  in  dis- 
pute on  such  appeal."  The  words 
"  exclusive  of  costs"  moreover  show 
that  the  amount  in  the  mind  of  the 
Legislature  was  an  amount  arrived 
at  after  the  costs  had  been  awarded. 
In  the  opinion  of  the  -svriter  the  sec- 
tion means  that  there  may  be  an  ap- 
peal when  the  amount  objected  to  by 
the  dissatisfied  party,  after  the  hear- 


ing, exceeds  SlOO,  exclusive  of  costs. 
Suppose,  for  example,  a  claim  on  a 
note  for  $150  and  judgment  for  plain- 
tiff for  $101  and  costs.  In  this  case, 
if  a  new  trial  were  refused,  the  de- 
fendant would  have  a  right  of  appeal, 
but  the  plaintiff  would  not.  But  if 
the  judgment  were  for  the  plaintiff 
for  $49  only,  he  would  have  a  right  of 
appeal,  but  the  defendant  would  not. 

In  County  Courts  there  is  no  such 
limit,  and  the  appeal  may  be  on  any 
amount.  The  curious  result  is  thus 
obtained  that  the  increased  jurisdic- 
tion of  the  Division  Courts,  combined 
with  the  limitation  in  this  sub-section, 
deprives  parties  of  the  right  to  appeal 
in  cases  where  such  right  before  ex- 
isted. 

Again,  it  will  be  noticed  that  the 
right  of  appeal  is  confined  to  the  in- 
creased jurisdiction  given  by  this  Act 
in  matters  of  debt  or  contract.  There 
is  no  appeal  in  actions  of  tort  or  re- 
plevin ;  and  these  are  cases  where,  as 
a  general  rule,  appeals  would  be  more 
beneficial,  and  in  such  cases  there  are 
generally  more  difficult  points  of  law 
involved. 

{g)  These  sections  refer  respectivel 


Sec.  5.] 


ABSCONDING   DEBTORS. 


19 


4.  In  the  class  of  cases  provided  for  by  the  ^J^^^^J.^^^^^ 
second  section  of  this  Act,  the  increased  juris- 
diction conferred  by  the  said  second  section  shall 
apply  to  claims  and  proceedings  against  abscond- 
ing debtors  under  section  190  (/i),  and  subsequent 
sections  of  the  Division  Courts  Act ;  and  in 
such  cases  the  attachment  may  issue  and  pro- 
ceedings may  be  had  on  a  claim  of  not  less 
than  four  dollars,  and  not  more  than  two  hun- 
dred dollars. 


5.  The  clerk  shall  place  all  suits  in  which  order  in  which 

^  suits  to  be  tried 

the  sum  sought  to  be  recovered  exceeds  one 
hundred  dollars,  at  the  foot  of  the  trial  list, 
and  the  other  suits  on  the  list  and  business 
of  the  court  shall  be  disposed  of  before  enter- 
ing upon  the  trial  of  any  of  such  first  men- 
tioned suits  (i),  unless  the  judge  shall,  for  spe- 
cial reason  or  reasons,  otherwise  order.     The  Evidence  to  be 

.      1  1     „    .  ,  1  taken  down. 

judge  shall,  m  such  cases,  when  no  agreement 
not  to  appeal  has  been  signed  and  filed,  take 


to  actions  of  tort  and  actions  of  re- 
plevin. In  the  former  case  the  juris- 
diction now  extends  to  actions  where 
the  amount  claimed  does  not  exceed 
SCO,  and  in  the  latter  to  actions  where 
the  value  of  the  goods  taken  does  not 
exceed  that  sum. 

(h)  The  words  used  in  the  section 
referred  to  are  *'  for  any  debt  or  da- 
mages arising  upon  any  contract  ex- 
pressed or  implied."  Proceedings 
can  now  be  taken  against  absconding 
debtors  up  to  §200  where  the  claim 


is  a  debt  or  money  demand  and  the 
amount  is  ascertained  by  the  signa- 
ture of  the  defendant  as  herein  pro- 
vided. 

(0  This  provision  is  doubtless  in- 
tended to  remedy  as  far  as  possible 
the  diflBculty  that  was  suggested  as 
to  this  increased  jurisdiction  keeping 
a  large  number  of  suitors  and  wit- 
nesses in  suits  for  smaller  amounts 
remaining  in  Court  during  the  trial 
of  the  heavier  cases. 
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down  the  evidence  in  writing  (j)  and  shall 
leave  the  same  with  the  clerk  of  the  court ;  but 
in  the  event  of  application  for  a  new  trial  it 
shall  be  forwarded  to  the  judge  by  the  clerk 
for  the  purposes  of  such  application  (Jc). 

Parties  may  6.  No  appeal  shall  He  to  the  Court  of  Appeal 

appeal.  if  bcf  Ore  the  court  opens,  or  if  without  the  in- 

tervention of  the  judge  before  the  commence- 
ment of  the  trial,  there  shall  be  filed  with  the 
clerk,  in  any  case,  an  agreement  in  w^riting  (l) 
not  to  appeal,  signed  by  both  parties,  or  their 
attorneys  or  agents  (m),  and  the  judge  shall 
note  in  his  minutes  whether  such  agreement 
was  so  filed  or  not,  and  the  minutes  shall  be 
conclusive  evidence  upon  that  point. 

(/)  This  provision  is manifestlyne-  (?)  This  agreement  need  not  be  in 

cessary  so  as  to  enable  the  appellate  any  specified  form.     If  attornej^s  are 

judge  to  have  before  him  as  nearly  as  engaged  (and  it  is  presumed  that  iu 

may  be  the  evidence  as  it  was  before  most  cases  under  this  increased  juris- 

the  County  Judge.  It  will  necessarily  diction  they  will  be)  a  suitable  form 

lengthen  the  sittings  and  will  in  most  would  at  once  occur  to  them  ;  if  not, 

Courts  be  a  serioustax  upon  the  judge  it  need  only  be  said  that  it  should 

who  will  thus  be  compelled,  together  set  out  the  name  of  the  court,  the 

with  other  interested  parties,  to  en-  style  of  the    cause,   and  then  state 

dure  the  pestilential  atmosphere  of  shortly    that    the    parties     thereby 

Courts  which  are  as  a  rule  even  more  agreed  not  to  exercise  their  right  of 

ill-ventilated  and  impure  than  the  appeal,  but  that  the  decision  of  the 

majority  of  Court  Houses.    Judges  presiding  judge  should  be  final, 

will  doubtless  feel  it  their  duty  under  This  memorandum  might,  if   the 

this  section,  although  not  so  expressly  parties  should  so  desire,  be  made  ap- 

required,  to  take  notes  of  any  motion,  plicable  to  the  contingency  of  a  new 

or  of  any  questions  of  law  arising  on  trial ;  but  parties  would  not  in  gene- 

the  trial,  which  would  be  of  impor-  ral  care  about  tying  their  hands  to 

tance  in  case  of  an  appeal,  as  well  as  that  extent. 

a  note  of   the  charge  to   the  jury,  (.^)  See  note  {v)  to  section  8,  sub- 
should  one  be  impanelled.  gg^.^  5  p^^f^ 
{k)  See  section  20. 
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7.  The  judge  shall  require  such  additional  ffj^^ksand^ 
security  to  be  given  by  the  clerks  and  bailiffs  ^^^^• 
of  the  Division  Courts  within  his  county  as 

shall,  in  his  opinion,  afford  sufficient  security 
to  any  and  all  persons  being  parties  in  any 
legal  proceedings  in  the  said  court,  having  re- 
gard to  the  increased  jurisdiction  by  this  Act 
conferred,  and  the  increased  business  in  the 
courts.  Nothing  in  this  Act  contained  shall 
release  or  discharge  from  liability  in  whole  or 
in  part  any  clerk  or  bailiff,  or  any  surety  for 
any  clerk  or  bailiff,  upon  or  by  virtue  of 
any  bond  or  covenant  heretofore  given  or  en- 
tered into  by  such  clerk  or  bailiff,  or  surety, 
under  the  provisions  of  the  Division  Courts 
Act. 

8.  Where  the  debtor  money  payable  (n)  ex-  piace  of  trial, 
ceeds  one  hundred  dollars,  and  is  made  payable  venue. 

by  the  contract  of  the  parties  at  any  place 
named  therein,  the  action  may  be  brought 
thereon  in  the  court  holden  for  the  division  in 
which  such  place  of  payment  is  situate,  subject 
however  to  the  place  of  trial  being  changed  to 
any  other  division  in  which  the  court  holden 
therein  has  jurisdiction  in  the  particular  case 

(0). 

(n)  See  notes  to  section  54,  of  Divi-  Act,  provides  that  an  action  may  be 

sion  Courts  A.ct,  in  O'Brien's  D.  C.  brought  in  the  court  holden  in  the 

Manual,   p.  44,  &c.,  and  section  2,  division  in  which  the  cause  of  action 

^nte,  arose,   and  we  have  seen   that  the 

(o)  Section  62  of  the  Division  Courts  words  "cause  'of  action"  mean  the 
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(2)  To  procure  such  change,  an  order  to  that 
effect  is  to  be  obtained  by  the  defendant  from 
the  judge  of  the  county  in  which  the  action  is 
brought  (p). 


whole  cause,  or  whatever  the  plain- 
tiff must  prove  to  entitle  him  to  re- 
cover, that  is,  the  contract  and  the 
breach.  See  O'Brien's  D.  C.  Manual, 
p.  60,  where  this  subject  has  already- 
been  fully  discussed.  In  addition  to 
the  cases  there  referred  to,  there  is  a 
more  recent  decision  to  the  same  ef- 
fect. A  cheque  was  drawn  by  the  de- 
tendant  living  m  the  Tenth  Division 
Court  of  the  County  of  York,  paya- 
ble to  the  plaintiff,  on  a  Bank  whose 
place  of  business  was  in  the  First 
Division  Court  of  the  same  county. 
The  cheque  was  dishonoured,  and  the 
plaintiff  sued  it  in  the  First  Division 
Court.  But  it  was  held  that  this 
court  had  no  jurisdiction,  as  the 
whole  cause  of  action  did  not  arise  in 
that  'Division  The  action  should, 
under  such  circumstances,  have  been 
brought  in  the  division  in  which  the 
defendant  resided  [King  v.  Farrell,  8 
Prac.  R.  119). 

This  present  section  implies  that 
without  such  legislation  as  this,  an 
action  could  not,  as  a  matter  of 
course,  be  brought  in  the  court 
holden  for  the  division  in  which  the 
place  of  payment  is  situate  ;  but, 
while  it  enacts  that  it  may  be  brought 
there,  if  the  debt  is  so  made  payable 
in  the  contract  (thus  giving  an  addi- 
tional right  to  the  plaintiff,  be- 
yond those  set  out  in  note  [l)  on  p. 
59  of  O'Brien's  D.  C.  Manual),  it  also 
provides  that  the  veniie  may  be 
changed   to    another  court,    if    the 


requirements  of  sub-section  4  {post 
p  27),  can  be  complied  with. 

{p)  The  usual  practice  in  the  Supe- 
rior Courts  is  first  to  take  out  a  sum- 
mons to  show  cause  why  the  venue 
should  not  be  changed,  and  in  most 
cases  such  an  application  is  strenu- 
ously opposed,  as  the  plaintiff  natur- 
ally brings  his  action  where  the  venue 
is  not  local,  in  the  court  most  suit- 
able to  himself.  The  intention  of  the 
Legislature  in  this  section  however, 
is  not  very  clear,  and  a  careful  ex- 
amination of  the  sections  throws  great 
doubt  on  the  view  that  this  intention 
was  to  place  the  practice  under  this 
section  on  the  same  footing  as  the 
practice  of  the  higher  courts. 

It  will  be  noticed  that  the  right  of 
the  plaintiff  to  bring  the  action  in 
the  court  named  in  section  8,  is  an 
innovation  on  the  previous  rule,  and 
the  right  is  contingent : 

(1)  Upon  the  debt  exceeding  $100  ; 

(2)  Upon  the  debt  being  made  pay- 
able by  the  contract  between  the  par- 
ties, at  a  place  named  therein  ;  and 
subject 

(3)  To  the  right  of  the  defendant 
upon  a  certain  state  of  facts,  to  have 
the  place  of  trial  changed  to  one  of 
the  courts  where,  but  for  this  innova- 
tion, it  should  have  been  brought. 

That  which  is  necessarv  to  bring 
the  case  back  to  its  original  forum, 
is  an  order  of  a  judge. 

The  statute  directs  that  this  order 
is  to  issue : 
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(3)  The  application  for  the  order  is  to  be 
made  within  eight  days  from  the  day  on  which 


(1)  If  the  application  is  made  with- 
in a  specified  time ; 

(2)  If  an  affidavit  is  made  by  a  cer- 
tain person  and  sets  out  certain  facta, 
which  are  either  within  the  know- 
ledge of  the  defendant  alone, or  which 
cannot  generally  be  controverted  on 
an  interlocutory  application. 

There  is  no  intimation  that  the 
plaintiff  is  to  have  an  opportunity  of 
opposing  the  order,  and  what  is  of 
more  importance,  there  is  no  discre- 
tion given  to  the  judge  to  refuse  the 
application  if  an  affidavit  is  produced, 
compljnng  with  the  statute. 

Another  reason  for  the  view  that 
a  srmimons  to  shew  cause  was  not 
contemplated  is  that  the  application 
may  be  made  as  late  as  within  two 
days  or  three  days,  as  the  case  may 
be,  of  the  trial,  which  would  not  gen- 
erally give  the  necessary  time  for 
this  procedure. 

These  arguments  seem  to  the  wri- 
ter to  be  very  cogent.  It  may  be 
said,  however,  that  it  would  require 
a  very  clear  expression  of  intention 
to  take  away  the  general  right  of 
every  suitor  to  have  an  opportunity  of 
objecting  to  any  step  which  might  be 
more  or  less  detrimental  to  his  inter- 
ests. Judges  will,  it  is  thought,  dif- 
fer in  their  views  on  this  point.  But 
while  it  is  a  matter  of  practice  of  no 
very  great  moment  in  itself,  it  is  one 
which  should  be  discussed  and  settled 
as  soon  as  possible,  so  that  there  may 
be  uniformity  of  action  in  the  differ- 
ent counties. 

In  counties  where  the  judges  hold 
that  the  plaintiff  should  have  an  op- 


portunity of  showing  cause,  it  will 
be  competent  either  to  follow  the 
practice  at  common  law  or  the  prac- 
tice in  equity.  Under  the  former  pro- 
cedure a  summons  to  show  cause 
would  be  obtained  from  the  judge  up- 
on the  defendant  filing  the  affidavit 
required  by  the  Act.  This  summons 
may  be  made  returnable  on  the  day 
after  the  day  of  service,  or  at  such 
other  time  as  the  judge  might  direct. 
The  following  are  form  of  affidavits 
in  use  in  the  County  of  Simcoe 
whereon  to  found  a  summons  to  show 
cause  why  the  place  of  trial  should 
not  be  changed.  (See  subsec.  4,  post, 
p.  27). 

1.  If  made  by  the  defendant  him- 
self: 

(Style  of  Court  and  Cause.) 

"I,  of  the  of  in  the 

County  of  the  above  named  de- 

fendant, make  oath  and  say  : 

1.  That  on  the  day  of 

188  ,  I  was  served  with  the  sum- 
mons in  this  suit,  and  that  I  intend 
to  defend  the  said  suit. 

2.  That  I  have  a  good  defence 
thereto  on  the  merits. 

3.  That  this  action  is  brought  to 
recover  the  sum  of  dollars,  due 
upon  a             alleged  to  be  by 

the  said  defendant  , 
and  payable  at 

4.  That  defendant    reside 
at           in  the  County  of  within 
the  limits  of  the           Division  (yourt 
of  said  County. 

5.  That  the  cause  of  action,  if  any, 
in  this  case,  did  not  wholly  arise  in 
the  division  in  which  this  action  is 
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the  defendant  who  makes  the  application  was 
served  with  the  summons,  where  the  service  is 


brought,  but  partly  within  the  limits 
of  the  Division  Court  in  the 

County  of 

6.  That  who  material  and 
necessary  wdtness  for  the  defence, 
reside  at  within  the  limits  of 
the  Division  Court  in  the  County 
of              being  the  division  in  which 

the  defendant  resided  {or, 
carried  on  business),  when  this  action 
was  brought. 

7.  That  this  application  is  not 
made  for  the  purpose  of  delay. 

8.  That  it  will  be  more  convenient 
and  less  expensive  if  this  cause  be 
transferred  to  and  tried  at  the  court 
holden  in  and  for  the  division 
in  the  County  of           at  the 

and  that  the  dates  of  the  next  two 
sittings  of  such  court  are  the 
day  of  and  the  day  of 

respectively." 
Sworn,  &c. 

2.  If  made  by  defendant's  attorney 
or  agent,  it  might  be  as  follows : — 

{Style  of  Court  and  Cause.) 
"I,  ,  of  the  of         ,  in  the 

county  of  ,  make  oath  and  say : 

1.  That  I  am  the  attorney  {or  agent) 
for  the  above  named  defendant  , 
who  by  reason  of  illness  {or,  as 
the  case  may  be)  unable  to  make 
this  afi&davit. 

2.  I  am  acquainted  with  the  cir- 
cumstances of  this  suit,  and  I  say  that 
the  said  defendant  intend  ,  as  I  am 
informed  and  verily  believe,  to  defend 
the  said  suit. 

3.  That  he  ha  a  good  defence 
to  this  action  on  the  merits. 


4.  That  this  action  is  brought  to 
recover  the  sum  of  dollars,  due 
upon  a            alleged  to  be  by 

the  said  defendant  and 

IDayable  at 

5.  That  at  the  time  this  action  was 
brought  the  said  defendant  re- 
sided at  within  the  limits  of  the 

Division    Court    in    the    said 
County  of 

6.  That  tire  cause  of  action,  if  any, 
in  this  cause,  did  not  wholly  arise  in 
the  division  in  which  this  action  is 
brought,  but  partly  within  the  limits 
of  the  Division  Court  in  the 
County  of 

7.  That  who  material  and 
necessary  witness  for  the  defence, 
as  I  am  informed  and  verily  believe, 
reside  at  ,  within  the  division 
in  which  ,  the  said  defendant  , 
resided  {or,  carried  on  business),  at  the 
time  this  action  was  brought. 

8.  That  this  application  is  not 
made  for  the  purpose  of  delay,  as  I 
am  advised  and  verily  believe. 

9.  That  it  will  be  more  convenient 
and  less  expensive  if  this  cause  be 
tried  at  the  court  holden  in  and  for 
the  division  in  the  said  County 
of  ,  at  the  ,  and  that  the 
dates  of  the  next  two  sittings  of  such 
court  are  the  day  of  ,  18  , 
and  the     day  of     ,  IS  ,  respectively. 

10.  That  the  summons  in  this  case 
was  served  upon  the  defendant 

on  the  day  of  »  18    ,  and 

upon  the  defendant  on  the 

day  of  .  as  I  am  informed  and 

verily  believe." 
Sworn,  &c. 
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required    to    be    ten     days     before    the    re- 
turn ;  or  within  twelve  days  after  the  day  of 


If  the  judge  holds  that  a  summons 
to  show  cause  is  necessary,  the  fol- 
lowing form  might  be  used  : 

(Style  of  Court  and  Cause.) 

"  Let  the  plaintiff,  his  attorney  or 
agent  attend  before  me  at  my  Cham- 
bers, at  ,  on  the  day  of 
next,  at  the  hour  of  ,  to 
shew  cause  why  an  order  should  not 
be  made  herein  to  change  the  place  of 
trial  from  the  above  named  court  to 
the  Division  Court  of  the  County 
of  ,  and  all  the  papers  and  pro- 
ceedings herein  transmitted  to  the 
clerk  of  such  last  mentioned  coxxrt, 
and  why  such  order  should  not  direct 
at  what  sittings  of  the  court  this 
cause  should  be  tried,  on  grounds 
disclosed  in  the  affidavit  filed  on  this 
application. 


Dated,  &c. 


Judge,  d:c.^^ 


Under  the  Chancery  practice  the 
course  would  be  for  the  defendant  to 
serve  upon  the  plaintiff  a  notice  in 
\\Titing  of  his  intention  to  apply  for 
the  order  on  a  day  named  therein. 
Such  a  notice  might  be  in  the  follow- 
ing form : — 

(Style  of  Court  and  Cause.) 

*'  Take  notice  that  a  motion  will  be 
made  on  next,  at  the  hour  of 

,  at  to  the  judge  of  this 

court  for  an  order  to  change  the  plaec 
of  trial  herein,  from  the  above  named 
court  to  the  Division  Court  of 

the  County  of  ,  and  to  transmit 

the  papers  and  proceedings  herein  to 
the  clerk  of  such  last  named  court,  and 


to  direct  at  what  sittings  of  said  last 
mentioned  court  this  cause  should  be 
tried,  and  further  take  notice,  that  in 
support  of  such  application  will  be 
read  the  affidavit  of  this  day 

filed. 

Yours,  &c., 
Dated,  &c. 

To  the  above         ^    Defendant's  at- 
namedplamtiff,  I        Forney  or        , 
and  to  ,  j-        Defendant  in 

his   attorney.  J  person.'' 

The  affidavit  required  by  sub-sec. 
4,  should  be  filed  on  the  same  day  the 
notice  is  given,  so  that  the  plaintiff 
may  have  an  opportunity  of  examin- 
ing it. 

The  writer  suggests  thafthe  proce- 
dure lastly  referred  to  would  be  the 
more  convenient,  and  also  recom- 
mends that  the  defendant  should  at 
the  same  time  as  he  serves  the  above 
notice,  serve  also  a  notice  disputing 
the  jurisdiction  under  section  14 ;  for 
should  he  not  do  so,  and  should  his 
application  be  refused,  the  question 
of  jurisdiction  would  be  determined 
against  him  by  the  operation  of  sec- 
tion 14.  For  form  of  notice,  see 
O'Brien's  D.  C.  Manual,  p.  421. 

The  summons  or  notice  should  be 
served  on  the  plaintiff  personally  or 
upon  his  attorney,  should  an  attorney 
be  acting  for  him,  or  in  the  mode 
provided  by  Rule  12.5  (see  O'Brien's 
D.  C.  Manual,  p.  304) ;  and  an  affi- 
davit of  service  prepared  and  pro- 
duced to  the  judge  when  the  time 
arrives  for  making  the  order.  The 
plaintiff  would  then  be  entitled  to 
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such   service,  where   the    service  is   required 


urge  such  reasons  as  the  circumstances 
of  the  case  might  warrant  against  the 
venue  being  changed ;  the  onus  of 
making  out  the  case  for  a  change  be- 
ing on  the  defendant.  If  the  defend- 
ant's affidavit  comply  with  the  re- 
quirements of  sub-sections  4  and  5, 
and  be  not  successfully  controverted 
by  the  plaintiff,  the  defendant  will  be 
entitled  to  his  order.  On  the  suppo- 
sition that  the  plaintiff  may  be  heard 
in  answer  to  the  application,  it  would 
be  competent  for  him  probably  to 
show  by  affidavits  that  the  cause  of 
action  did  not  wholly  arise  in  the  divi- 
sion in  which  the  action  was  brought, 
or  that  none  of  the  witnesses  for  the 
defence  reside  in  the  defendant's  di- 
vision (though  it  would  not  be  likely 
that  he  could  contradict  the  defend- 
ant on  these  points),  or  the  plaintiff 
might  be  in  a  position  to  show  that 
the  application  was  made  for  the  pur- 
pose of  delaying  the  trial,  or  that  a 
delay  would  endanger  the  recovery  of 
the  claim.  The  defendant's  applica- 
tion could  only  succeed  moreover  on 
the  assumption  that  he  had  a  good 
defence  to  the  action  on  the  merits, 
so  that  if  the  plaintiff  could  establish 
the  contrary  beyond  a  peradventure, 
the  application  would  fail,  but  the 
judge  would  not  try  the  case  on  affi- 
davit, and  it  would  not  as  a  rule  be 
w^orth  while  for  the  plaintiff  to  go 
into  the  merits  of  the  case,  nor  indeed 
would  it  be  judicious. 

In  the  higher  courts  there  are  vari- 
ous grounds  on  which  such  an  appli- 
cation may  be  based  which  can  not 
be  taken  in  Division  Courts ;  for  ex- 
ample, a  change  may  be  had  to  avoid 


delay  in  the  trial  under  certain  cir- 
cumstances ;  to  secure  a  fair  trial,  in 
jury  cases ;  to  save  expense  and  in- 
convenience, &c.  But  the  only  ground 
that  can  be  alleged  in  Division  Courts 
are  those  set  forth  in  this  section ;  it 
would  not  therefore  be  of  any  benefit 
to  discuss  the  numerous  cases  that 
have  been  decided  under  the  practice 
of  the  Superior  Courts. 

The  order  might  be  in  the  following 
form  : — 

(Style  of  Court  and  Cause,) 
"  Upon    reading     the     summons 
granted  and  the  affidavit  of        herein 
{or  if  made  on  notice),  upon  reading  the 
affidavit  of  ,  filed  herein,  and 

defendant's  notice  of  motion  and 
on  hearing  the  parties,  I  do  order  that 
the  place  of  trial  herein  be  changed 
from  the  above  named  court  to  the 
Division  Court  of  the  County 
of  ,  and  that  all  papers  and  pro- 

ceedings in  this  cause  be  transmitted 
to  the  clerk  of  such  last  named  court,. 
And  I  further  order  that  this  cause 
shall  be  tried  at  the  sittings  of  such 
court  to  be  holden  on  the  day 

of  next,  subject  to  all  rights  of 

XJOstponement. 


Dated,  &c. 


Judge,  cfcc." 


A  difficulty  may  easily  arise  where 
there  are  two  or  three  defendants  re- 
siding in  different  divisions  and  nei- 
ther of  them  where  the  action  is 
brought.  It  would  be  quite  possible, 
for  anything  in  this  section  to  the 
contrary,  for  one  defendant  to  apply 
for  an  order  under  this  section,  and 
for  such  order  to  be  made  without 


Sec.  8.] 


CHANGE   OF  VENUE. 


27 


to  be  fifteen  clays  or  more  before  the  return 

(9) ; 

(4)  The  application  is  to  be  on  an  afiidavit 
(r)  that  the  applicant  intends  to  defend  the 
suit,  that  he  has  a  good  defence  upon  the  me- 
rits, that  the  cause  of  action  did  not  wholly 
arise  (s)  in  the  division  in  which  the  action  is 
brought,  and  that  the  witnesses  for  the  defence, 
or  some  of  them,  reside  within  the  division  in 
which  the  defendants,  or  one  of  them,  resided 
or  carried  on  business,  at  the  time  the  action 
was  brought,  and  that  such  application  is  not 
made  for  the  purpose  of  delay ;  the  date  of  the 
then  next  two  sittings  of  the  court  to  which 
he  seeks  to  have  the  cause  transferred  is  also 
to  be  shewn  (t) ; 


the  knowledge  of  the  other  defendant. 
To  obviate  this,  it  would  be  well  for 
judges,  in  cases  where  there  are  two  or 
more  defendants,  to  require  proof  of 
service  of  the  notice  of  the  application 
upon  the  defendant  or  defendants 
who  take  no  part  in  the  application. 
And  notice  of  the  order,  changing  the 
place  of  trial,  if  made,  should  also  be 
served  uijon  them  as  well  as  on  the 
plaintiff.  This  of  course  would  not 
be  necessary  in  cases  of  proceeding  by- 
special  summons,  where  no  defence 
had  been  entered  by  such  other  de- 
fendant or  defendants. 

(q)  The  day  of  service  is  excluded 
from  this  computation.  If  the  last 
day,  that  is,  the  eighth  day,  or  the 
twelfth  day,  as  the  case  may  be,  falls 
on  a  Sunday,  the  application  must  be 
made  on  the  Saturday  previous. 


It  will  sometimes  happen  that  tht- 
judge  is  absent  on  the  last  day  for  mov- 
ing. In  such  case,  it  would  meet  the  re- 
quirement of  the  statute  if  the  papers 
were  left  for  him  at  his  chambers. 

{)')  The  next  sub-section  speaks  of 
the  person  who  has  to  make  this  affi- 
davit.   As  to  its  form,  see  ante  p.  23. 

(s)  The  meaning  of  the  words 
"whole  cause  of  action"  has  been 
explained  in  note  (n)  to  section  62  of 
the  Division  Courts  Act  (see  O'Brien's 
D.  C.  Manual,  p.  60).  This  provi- 
sion  would,  therefore,  be  applicable 
in  cases  of  the  class  there  alluded  to, 
viz.,  where  the  contract  is  made  in 
one  place  and  the  breach  of  the  con- 
tract occurs  in  another.  See  also 
note  (o)  to  section  8,  ante  p.  21. 

{t)  So  that  the  judge  may  give  the 
direction  required  by  sub-section  6. 
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(5)  The  affidavit  (it)  must  be  by  the  defend- 
ants, or  one  of  them,  or  by  then'  or  his  attorney 
or  agent  (v),  in  case  satisfactory  reasons  are 


(m)  For  form  of  affidavit,  see  arde 
p.  23. 

{v)  The  question  arises  whether  or 
not  the  "agent"  hei-e  spoken  of  is 
the  professional  agent  of  the  attornej', 
or  a  professional  agent,  such  as  a 
managing  clerk  of  an  attorney,  or 
some  person  unlicensed  as  an  attor- 
ney acting  on  behalf  of  the  defendant. 

It  will  be  remembered  that  section 
81  of  the  Division  Courts  Act  says, 
that  at  the  trial  "  the  defendant  shall 
on  the  day  named  in  the  summons, 
either  in  person  or  by  some  person  on 
his  behalf,  appear, "  &c.  Section  84 
of  the  same  Act  allows  "  any  per- 
son "  to  appear  at  the  trial  as  agent 
and  advocate  for  any  party.  It  is 
clear  that  these  sections  do  not  cover 
the  point,  as  they  refer  only  to  the 
day  of  trial.  It  will  also  be  noticed 
that  the  words  are  similar  to  those 
used  in  sections  6, 14  and  16.  The 
words  used  in  these  places  seem 
to  point  to  the  use  of  the  word 
*'  agent "  (in  its  connection  with  the 
previous  word,  which  refers  to  a  pro- 
fessional man),  as  being  one  of  the 
same  class  as  a  counsel  or  attorney, 
and  so  it  may  be  intended  to  refer  to 
the  legal  agent  of  a  lawyer  residing 
in  a  different  place,  or  to  the  manag- 
ing clerk  or  agency  clerk  of  a  lawyer, 
positions  well  understood,  of  course, 
by  the  legal  members  of  the  Govern- 
ment having  charge  of  this  legisla- 
tion. The  same  or  similar  words  are 
used  in  various  places  in  the  Com- 
mon Law  Procedure  Act  in  reference 


to  the  attorney  in  a  suit  and  his  agent 
in  some  other  county  town  or  in  To- 
ronto. They  are  also  used  in  the  sec- 
tions of  this  Act  referring  to  appeals, 
and  in  relation  to  matters  which  must 
of  necessity  be  conducted  by  profes- 
sional men. 

The  j)revious  sub-section  requires 
*'  a  good  defence  upon  the  merits  "  to 
be  sworn  to.  This  is  an  allegation 
that  could  not  be  made  without  con- 
sultation with  a  lawyer,  inasmuch  as 
a  layman  would  not  be  ptesumed  to 
have  sufficient  knowledge  of  law  to 
know  whether  or  not,  under  certain 
circumstances,  the  facts  would  form  a 
ground  of  defence. 

A  consideratif)n  of  these  points 
leads  strongly  to  the  conviction  that 
an  affidavit  made  under  this  section 
by  one  who  is  not  the  defendant  or 
his  attorney,  nor  the  agent  of  the  at- 
torney, nor  a  professional  agent  of 
the  defendant,  would  not  be  suffi- 
cient to  found  an  order  for  an  apj)li- 
cation  under  the  section  before  us. 

There  is  still  another  reason  for 
thinking  that  this  is  the  correct  view. 
Section  27  of  K.  S.  O.  cap.  140,  en- 
acts  as  follows  : — *'  In  case  any  i)er- 
son,  unless  himself  a  plaintiff  or  de- 
fendant in  the  proceeding,  commen- 
ces, prosecutes  or  defends,  in  his  own 
name  or  that  of  any  other  person,  any 
action  or  proceeding  in  any  court  of 
law  or  equity  without  being  admitted 
and  enrolled  as  aforesaid,  he  shall  be 
incapable  of  recovering  any  fee,  re- 
wards or  disbursements  on  account 
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given  (lu)  why  the  affidavit  is  not  made  by  a 
defendant; 

(6)  The  order  shall  direct  at  what  sittings  of 
of  the  court  the  suit  shall  be  tried  (x)  subject 
to  all  rights  of  postponement  as  in  other  cases, 
and  shall  be  attached  to  the  summons  and  other 
proceedings  in  the  suit  by  the  clerk,  who  shall 
forthwith  transmit  the  same  to  the  derk  of  the 
court  in  which  the  suit  is  by  such  order  direct- 


thereof;  and  such  offence  shall  be  a 
contempt  of  the  C'ourt  in  which  such 
proceeding  has  been  commenced,  car- 
ried on  or  defended,  and  punishable 
accordingly."  And  section  25  of  the 
same  Act  provides  that  the  Court 
may  commit  any  unqualified  person 
who  attempts  to  practise  under  the 
cloak  of  an  attorney  to  any  common 
gaol  for  any  term  not  exceeding  one 
year.  These  are  some  of  the  provi- 
sions which  are  intended  to  carry  out 
in  its  entirety  the  law  (subject,  of 
course,  to  sections  81  and  84  of  the 
Division  Courts  Act),  that  unless 
admitted  and  duly  qualified  to  act  as 
an  attorney  or  solicitor,  no  person 
shall  act  as  such  in  any  Superior  or 
Inferior  Court  of  Civil  or  Criminal 
jurisdiction,  in  law  or  equity,,  or  be- 
fore any  Justice  of  the  Peace  or  Com- 
missioner therein,  prosecute  or  de- 
fend any  suit  for  another. 

It  cannot  be  said  that  these  pro- 
visions conflict  with  the  sections  un- 
der review,  and  it  cannot  be  assumed 
that  the  later  enactment  is  in  any 
way  intended  to  repeal  the  former. 
They  should  both  be  interpreted  so  as 


to  give  full  force  to  each,  and  this 
can  be  done  without  doing  violence 
to  either,  by  supposing  that  the  word 
"  agent  "  means  a  person  qualified  to 
act  as  such  under  the  Act  last  re- 
ferred to,  and  none  other. 

(w)  It  is  not  clear  what  is  meant  by 
"  satisfactory  reasons."  It  must  ne- 
cessarily be  a  matter  of  discretion 
with  the  judge,  each  case  depending 
on  its  own  merits.  Prima  facie  the 
defendant  should  make  the  affidavit. 
Probably  an  affidavit  by  "  his  attor- 
ney or  agent  "  instead  would  be  con- 
sidered satisfactory  if  he  were  absent 
from  the  country  or  at  an  inconve- 
nient distance,  or  too  ill  to  attend  to 
business,  or  if  he  had  no  knowledge, 
or  an  insufficient  knowledge,  of  the 
facts  of  the  case  himself,  and  his  at- 
torney or  agent  were  familiar  with 
them.  The  reason  why  an  affidavit 
is  not  made  by  the  defendants  would 
generally,  as  a  matter  of  convenience, 
appear  in  such  affidavit.  This,  how- 
ever, is  not  a  necessity,  and  under 
some  circumstances  the  reasons  might 
sufficiently  appear  in  other  ways. 

{x)  For  form  of  order  see  ante  p.  26. 
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ed  to  be  tried  (2/)  and  shall  enter  a  minute  there- 
of in  his  procedure  book  ; 

(7)  Upon  receipt  of  such  order  and  other 
papers  by  the  clerk  of  such  last  mentioned  court, 
he  shall  enter  the  suit  and  proceedings  in  his 
procedure  book ; 

(8)  All  the  papers  and  proceedings  in  the 
cause  thereafter,  shall  be  entitled  and  had  and 
carried  on  as  though  the  suit  had  originally 
been  entered  in  the  said  last  mentioned  court  (0). 

(9)  It  shall  be  the  duty  of  the  defendant  ob- 
taining the  order  forthwith  to  serve,  or  cause  to 
be  served,  a  copy  of  the  same  upon  the  plaintiff 
or  his  agent  in  the  same  manner  as  summonses 
are  required  to  be  served  under  the  Division 
Courts  Act  (a). 


{y)  A  copy  of  this  order  is  to  be 
served  on  the  plaintiff  or  his  agent  in 
the  same  manner  as  summonses  are 
required  to  be  served  (sub-sec.  9). 
When  this  has  been  done,  and  an  af- 
fidavit of  service  made,  it  should  be 
given  to  the  clerk  for  transmission 
with  the  rest  of  the  papers. 

It  is  presumed  that  a  clerk  could 
not  refuse  to  transmit  these  proceed- 
ings on  the  ground  thai  fees  were  due 
him,  which  he  ought  to  have  required 
the  plaintiff  to  have  paid  under  the 
powers  given  in  sec.  49  of  the  Division 
Courts  Act ;  it  is  the  defendant's  right 
to  have  the  proceedings  removed. 

(2)  There  is  no  provision  made  for 
any  further  time  for  the  defendant  to 
give  such  notices  as  the  nature  of  his 
defence  may  require.  He  must  there- 
fore give  all  necessary  notices  irre- 


spective of  the  application  to  change 
the  place  of  trial. 

(a)  See  note  (/)  to  section  70  of  Di- 
vision Courts  Act  (see  O'Brien's  D. 
C.  Manual,  p.  68).  See  also  section 
62  of  this  Act,  which  provides  for  sub- 
stitutional service. 

As  to  the  service  of  a  summons  gen- 
erally it  is  for  the  purpose  of  bringing 
the  person  served  before  the  court.  If 
therefore  a  notice  of  defence  is  put  in 
by  a  defendant,  he  cannot  object  to 
an  irregularity  in  the  service  ( Tilton 
V.  McKay,  24  C.  P.  94).  And  on  the 
same  principle  it  has  been  the  prac- 
tice of  many  County  judges  where  a 
person  has  been  sued  in  a  rej^resenta- 
tive  capacity,  and  it  turns  out  at  the 
trial  that  his  liability  is  personal,  to 
amend  the  proceedings  to  meet  the 
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0.  When  the  debt  or  money  payable  (b)  ex-  when  money 

*'    -"^    •'  ^   ^  made  payable 

ceeds  one  hundred  dollars,  and  is  by  the  con-  v"nce^  *^®  ^'^*^" 
tract  of  the  parties  made  payable  at  any  place 
out  of  the  Province  of  Ontario,  the  action  may 
be  brought  thereon  in  any  Division  Court,  sub- 
ject, however,  to  the  place  of  trial  being  changed 
upon  the  application  of  one  or  more  of  the  de- 
fendants as  provided  by  the  next  preceding  sec- 
tion {c). 

10.  Notwithstanding  anything  in  the  Di-  Trial  may  by 

,  .  consent  be  iu 

vision  Courts  Act  contained,  any  suit  with-  any  division. 
in  the  jurisdiction  of  the  Division  Court  (d) 


(5)  These  words  are  in  effect  the 
same  as  the  words  "money  demand  " 
in  section  2. 

(c)  But  for  this  section  the  plaintiff 
would  only  be  entitled  to  sue  in  the 
division  wherein  the  defendants  or 
one  of  them  resided.  It  has  appar- 
ently been  thought  proper  by  the  Leg- 
islature to  give  the  plaintiff  under  this 
increased  jurisdiction  the  more  ex- 
tended powers  he  would  have  had  un- 
der the  practice  in  County  Courts, 
wherein  formerly  an  action  for  an 
amount  exceeding  §100  must  have 
been  brought.  But  the  convenience 
of  the  defendant  is  nevertheless  con- 
sidered, as  the  place  may  be  changed 
at  his  instance  if  his  witnesses  or  some 
of  them  reside  in  the  division  where 
he  resides  or  carries  on  business,  as 
provided  by  section  8,  sub-sec.  4,  ante. 

{d)  This  means  any  suit  which  is 
within  the  jurisdiction  of  these  Courts, 
both  as  to  subject  matter  and  as 
to  amount.    The  section  is  intended. 


on  a  consent  being  given,  to  enable 
parties  to  bring  a  suit  in  *'  any  Di- 
vision Court,"  i.  e.  in  a  court  where 
but  for  this  provision  the  suit  could 
not  have  been  brought.  Consent,  it 
has  been  said,  cannot  give  jurisdic- 
tion, though  we  have  seen  that  there 
may  be  an  acquiescence  in  it  which 
is  made  the  same  thing  (see  note  (m) 
to  section  .53  of  Division  Court  Act 
in  O'Brien's  D.  C.  Manual,  p.  40). 

We  have  also  seen  that  if  a  person 
sues  in  a  wrong  court  and  proceeds 
to  judgment  with  the  acquiescence 
of  the  defendant  as  to  jurisdiction, 
the  strict  right  to  a  prohibition  is 
gone  (see  lb,  p.  460).  It  was  there 
suggested  that  the  proper  course  for 
defendant  intending  to  object  to  the 
jurisdiction  would  be  to  give  a  notice 
to  that  effect,  to  be  followed  up  by  a 
further  objection  at  the  trial.  This 
course  is,  by  section  14  of  this 
Act,  now  required  in  all  cases  of  this 
kind.     So  that,  generally  speaking, 
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[Sec.  11. 


When  suit  en- 
tered in  wrong 
Court  by  mis- 
take. 


may  be  entered,  tried  and  finally  disposed  of 
by  the  consent  of  all  parties  in  any  Division 
Court  (e). 

11.  If  by  mistake  or  inadvertence,  a  suit 
shall  be  entered  in  the  wrong  Division  Court 
which  might  properly  have  been  entered  in 
some  other  Division  Court  of  the  same  or  any 
other  county,  the  cause  shall  not  abate  as  for 
want  of  jurisdiction,  but  on  such  terms  as  the 
judge  shall  order  (J),  all  the  papers  and  pro- 
ceedings in  the   cause  may  be  transferred  to 


there  is  not  much  practical  necessity 
for  such  a  provision  as  the  one  before 
us.  But  by  means  of  it,  if  consent 
to  the  jurisdiction  as  regards  the 
Court  in  which  the  action  is  brought 
be  once  given,  there  is  an  end  of  any 
possible  contention  on  the  point, 
and  no  necessity  for  the  notice  spoken 
of  in  section  14.  (See  note  (A-)  thereto), 
(c)  This  section  apparently  contem- 
plates the  consent  being  given  before 
or  at  the  time  of  the  entry  of  the  suit. 
The  words  are  "  entered,  tried  and 
finally  disposed  of;"  not  "entered, 
tried  or  finally  disposed  of."  Hence 
it  would  seem  that  there  would  be  no 
right  even  to  enter  the  suit  where  it 
manifestly  appeared  that  the  court 
had  ordinarily  no  jurisdiction  with- 
out this  consent. 

It  is  the  opinion,  however,  of 
many  of  the  judges,  that  the  consent 
may  be  given  at  any  time  before  trial. 
It  would  undoubtedly  be  a  coave- 
nient  practice  to  have  the  consent 
given  at  the  earliest  stage,  and  put 


in  a  binding  form,  so  that  no  objection 
could  afterwards  be  taken.  The 
consent  should  be  in  writing,  and 
filed  with  the  clerk,  who  should  note 
it  in  his  Procedure  Book. 

As    to    the    form,    the    following 
would  be  sufficient : — 

[Style  of  Court  and  Cause.) 

"We  hereby  consent  and  agree 
that  this  suit  may  be  entered,  tried 
and  finally  disposed  of  in  the  above 
named  Court,  pursuant  to  the  pro- 
visions of  section  10  of  the  Division 
Courts  Act,  1880. 
Dated,  &c. 

Plaintiff  in  person. 

07' Plaintiff's  Attorney. 

And Defendant  in  person. 

or Defendant's  Attonery." 

(/)  That  is,  doubtless,  the  judge  of 
the  county  in  which  the  action  was 
brought.  The  judge  would  of  course 
not  act  under  the  section  if  there  were 
any  question  as  to  the  hona-fides  of 
the  person  seeking  the  transfer. 
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any  Division  Court,  having  jurisdiction  in  the 
premises  (g),  and  shall  become  proceedings 
thereof  as  though  the  cause  were  at  first 
properly  entered  therein,  and  the  same  shall 
be  continued  and  carried  on  to  the  conclusion 
thereof  as  though  the  suit  had  originally  been 
entered  in  the  said  last  mentioned  court. 

1  /J.  When  it  is  by  this  Act  provided  that  a  court  where  suit 

•^  ^        may  be  tried  to 

claim  or  suit   may   be  entered,    or  an  action  ^a^e 'uu  power. 

brought,  or  that  any  person  or  persons  may 

be  sued  in  any  Division  Court,  or  that  a  suit 

may  be  transferred   or  changed  to  any  other 

court,  such  court  shall  have  jurisdiction  in  the 

premises,  and  all  proceedings  may  be  had  and 

taken  both  before  and  after  judgment  in  or 

relating  to  any  such  claim  or   cause   as  may 

now  be  had  and  taken  in  or  relating  to  any 

claim  or  cause  which  has  been  lawfully  entered 

(^)  This  section  gives  a  privilege  a  wish  on  the  part  of  a  plaintiff  to 

to  be  taken  advantage    of  at    any  correct  his  mistake,  his  course  woujd 

stage  of  the  cause,  either  with  or  be  first  to  state  the  facts  on  affidavit 

without  notice  from  a  defendant,  and  for  the  information  of  th^  judge,  and 

any  action  taken  under  it  will  gen-  then  to  apply  either  for  a  summons 

erally  be  initiated  by  him  under  sec-  to  shew  cause  why  the  suit  should 

tion  14.    It  might  possibly  be  com-  not    be   transferred   to  the    proper 

petent  for  a  defendant  to  make  an  court,  or  for  an  order  to  the  like 

application  for  the  transfer  of  the  effe«t,  founded  on  a  notice  of  such 

cause.    There  would  not  often  per.  intention  to  be  given  to  the  defend- 

haps  be  any  reason  why  he  should  ant  or  his  attorney.     The  practice 

geek  to  prevent  an   action   against  would  be  similar  to  that  on  an  appli- 

himself  abating  from  wamt  of  juris-  cation  for  a  change  of  the  place  of 

diction,  but  there  might  be  circum-  trial  (see  ante  note  (p)  at  p.  22)  and 

stances  which  would  render  an  appli-  the  forms  there  given  could  easily  be 

cation  by  him  under  this  section  de-  adapted  to  the  requirements  of  thig 

sirable  and  possible.   Supposing  then  section. 
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[Sec.  12. 


Endorsing  upon 
summons. 


in  the  court  holden  for  the  division  in  which 
the  cause  of  action  arose,  or  in  which  the  de- 
fendant or  any  one  of  several  defendants  re- 
sided or  carried  on  business  at  the  time  the 
action  was  brought. 

13.  There  shall  be  endorsed  upon  every 
summons  a  notice  informing  the  defendant 
that  in  any  case  in  which  an  order  may  be 
made  changing  the  place  of  trial,  application 
must  be  made  to  the  judge  within  eight  days 
after  the  day  of  service  thereof  (where  the 
service  is  required  to  be  ten  days  before  the 
return),  or  within  twelve  days  after  the  day 
of  such  service  (where  the  service  is  required 
to  be  fifteen  days  or  more  before  the  return) 

Notice  where  14.  In  all  cascs  whcrc  a  defendant,  primary 

jurisdiction  of  ^  ,  . 

Court  disputed    debtor  Or  pfarnishee  intends  to  contest  the  iur- 

in  garnishee  *-*  '^ 

cases  (!>  isdiction  of  any  Division  Court  to  hear  or  de- 

termine any  cause,  matter  or  thing  in  such 
court,  he  shall  leave  with  the  clerk  of  the 
court,  within  eight  days  after  the  day  of  service 
of  the  summons  on  him  (where  the  service  is 


{h)  As  to  the  order  for  changing 
the  place  of  trial,  see  section  8  and 
notes. 

The  notice  here  referred  to  should 
be  on  every  summons,  whether  spe- 
cial or  ordinary,  The  reference  as  to 
the  change  of  place  of  trial  is  evident- 
ly to  section  8,  which  refers  to  cases 


which  would  ordinarily  be  commenc- 
ed by  special  summons.  But  this  is 
not  necessarily  so  ;  see  also  Rule  31. 

The  form  of  notice  would  simply 
follow  the  wording  of  the  section. 

{i)  This  marginal  reference  is  mani- 
festly wrong,  as  the  section  is  not 
confined  to  garnishee  cases. 
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required  to  be  ten  days  before  the  return),  or 
within  twelve  days  after  the  day  of  such  ser- 
vice (where  the  service  is  required  to  be  fifteen 
or  twenty  days  before  the  return),  a  notice  to 
the  effect  that  he  disputes  the  jurisdiction  of 
the  court  {j),  and  such  clerk  shall  forthwith 
give  notice  thereof  to  the  plaintiff,  primary 
creditor,  or  their  attorney  or  agents  in  the  same 
way  as  notice  of  defence  is  now  given,  and  in 
default  of  such  notice  disputing  the  jurisdic- 
tion of  such  court,  the  same  shall  be  considered 
as  established  and  determined,  and  all  proceed- 
ings may  thereafter  be  taken  as  fully  and  ef- 
fectually as  if  the  said  suit  or  proceeding  had 
been  properly  commenced,  entered  or  taken  in 
such  court  (k). 

ij)  See  note  (e)  to  section  10.  which  might,  under  certain  circura- 

The  form  of  notice  might  be  to  the  stances,  reasonably  be  asked  for  by 

following  effect :—  the  plaintiff,  if  no  information  on  the 

subject  were  given. 

{Stule  of  Court  and  Cause).  ,  ,    »    , 

c.ri,  1          ..      ..    .  T  J.       i.     .1.  ^^^  ^  ^^^*y  glance  at  the   words 

Take  notice  that  I  dispute  the  ^^^^^  j^  ^^.^  ^^^^.^^^  ^.^^^  j^^^  ^^  ^^^ 

jurisdiction  of  this  court,  on  the  supposition  that  the  mere  omission  to 
gvonnd  that  (Iiere  state  the  ground  J.  give  the  notice  spoken  of  in  this  section 
[See  Form  P.,  p.  421  of  O  Brien  s  D.  ^^^j^  ^^^^^lish  and  determine  the 
C.  Manual.]  jurisdiction  to  the  court  to  the  ex- 
Dated,  &c.  ^gj^^  Qf  ^Yie  claim  made,  although  that 

,  Defendant,  or  ^.i^j^j  ^^^^it  be  largely  in  excess  of  its 

,  Defendant's  attorney.  jurisdiction;  so  that  a  judge  might  be 

To  the  above  plaintiff,  and  )  compelled,  by  operation  of  this  see- 
to  the  clerk  of  said  court. "  )  tion,  and  by  reason  of  the  defendant 
The  statute  does  not  require  the  de-  not  giving  a  notice  disputing  the  ju- 
fendant  to  give  the  ground  of  objec-  risdiction,  to  adjudicate  upon  a  claim 
tion,  but  it  would  be  very  desirable  in  a  Division  Court  which  otherwii« 
that  this  should  be  done,  so  as  to  pre-  could  only  be  sued  in  ont  of  the  Su- 
vent  the  necessity  of  an  adjournment,  perior  Courts. 
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Place  of  trial 
in  suits  against 
clerk  or  bailiff. 


SUITS   AGAINST  OFFICERS.  [Sec.  15, 

15.  Notwithstanding  anything  in  the  Divi- 
sion Courts  Act  contained,  any  clerk  or  bailiff 
of  a  Division  Court  may  be  sued  in  the  court 
of  an  adjoining  county,  the  place  of  sit- 
ting whereof  is   nearest   (I)  to  the  residence 


The  writer  submits  that  such  a  view 
of  the  operation  of  this  section  is  er- 
roneous and  will  not  bear  the  test  of 
close  examination.  It  is  a  well  es- 
tablished principle  that  an  inferior 
Court  can  have  no  jurisdiction  be- 
yond that  expressly  given  it  by  sta- 
tute. We  have  seen,  moreover  (see 
O'Brien's  D.  C  Manual,  p.  39), 
that  statutes  which  relate  only  to 
practice  and  procedure  "cannot  be 
called  in  aid  for  the  purpose  of  giving 
a  jurisdiction  which  cannot  be  shown 
to  exist  independently  "  {Akrens  v. 
McGilligat,  23  C.  P.  174). 

This  section,  it  will  be  observed,  is 
one  of  several,  beginning  with  section 
9,  and  ending  with  section  15,  aifecting 
the  locality  where  suits  may  be  en- 
tered or  tried,  and  the  change  of  the 
place  of  trial  from  one  to  another. 
The  only  question  in  these  sections, 
so  far  as  jurisdiction  is  concerned,  is 
as  to  the  local  forum  of  jurisdiction ; 
there  is  nothing  said  as  to  the  amount 
of  jurisdiction.  This  had  already  been 
definitely  set  forth  in  previous  enact- 
ments. This  section  does  not  refer  to 
the  question  of  amount  at  all,  and 
there  is  only,  if  anything,  an  impli- 
cation to  countervail  a  precise,  ex- 
press and  exact  definition  of  the  gen- 
eral jurisdiction  of  these  courts.  It 
is  much  more  reasonable  to  conclude 
that  this  section  14  refers  only,  as 
do  those  by  which  it  is  immediately 


suri-ounded,   to   the  question  of  lo- 
cality. 

It  is  also  thought  that  the  word- 
ing the  section  when  examined,  leads 
to  the  same  conclusion.  It  speaks 
of  a  defendant,  &c.,  contesting  "  the 
jurisdiction  of  any  Division  Court 
to  hear  or  determine  any  cause, 
matter,  or  thing,  in  such  court,"  and 
again,  in  the  last  sentence,  the  words 
imply  that  the  intention  was  to 
cure,  not  a  defective  jurisdiction  as  to 
the  amount  of  the  claim,  but  an  im- 
proper commencement  or  entry  of  the 
suit,  or  proceeding  taken  "m  such 
court." 

Again,  even  if  there  were  any 
weight  in  the  view  that  the  mere 
omission  to  give  the  notice  would 
give  jurisdiction  to  any  sum  the  plain- 
tiff chose  to  claim,  it  would  only 
amount  to  a  jurisdiction  by  consent ; 
but  we  find  that  this  is  already  pro- 
vided for  by  the  express  enactment  of 
section  10,  which  requires  the  active 
consent  of  all  parties  to  the  suit.  It 
surely  was  not  necessary  by  a  side- 
wind to  do  that  which  had  already 
been  expressly  provided  for. 

(0  That  is,  nearest  "  as  the  crow 
flies,"  which  is  the  interpretation 
given  in  several  of  the  cases.  No 
other  mode  of  measurement  would  be 
certain  or  exact.  This  ([uestion  was 
discussed  in  a  recent  case  not  yet  re- 
ported {In  re  Mcintosh)  on  a  proceed- 
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(m)  of  the  defendant  without  the  county  in 
which  he  holds  his  office  as  such  clerk  or  bailiff 
(?i).  And  upon  a  transcript  of  any  judgment  Enforcing 
which  may  be  recovered  against  any  clerk  or 
bailiff  in  any  such  suit  being  sent  to  and  received 
by  the  clerk  of  the  court  of  any  division  adjoining 
the  division  for  which  the  defendant  was  or  is 
clerk  or  bailiff  in  the  county  in  which  the  last 
named  division  is  situate  with  a  certificate  of 
the  amount  due  on  such  judgment  as  provided 
by  the  one  hundred  and  sixty-first  section  of 
the  Division  Courts  Act,  such  proceedings  for 
enforcing  and  collecting  the  judgment  by  way 
of  execution  and  otherwise  may  be  had  and 
taken  in  the  Division  Court  to  which  such 
transcript  has  been  so  sent  by  the  officers  there- 
of as  may  be  had  or  taken  for  the  like  purpose 
upon  a  judgment  regularly  i-ecovered  in  any 
Division  Court  (o). 

ing  by  prohibition  from  a  Division  "  residence  "  see  O'Brien's  D.  C.  Man- 
Court  in  Elgin.     The  defendant's  re-  iial,  p.  61. 

sidence  was  nearer  as  the  crow  flies  to  {n)  This  gives  additional  privilege 

the  place  where  the  court  was  held  to  the  plaintiff.     Under  section  65  of 

than  it  was  to  the  place  in  the  divi-  the  old  Act,  the  officer  might  be  sued, 

sion  to  which  the  defendant  should  at  the  option  of  the  plaintiff,  in  the 

have  been  summoned,  although  the  court  of  his  own  division,  or  in  the 

distance  by  the  road  was  greater.  court  of  any  next  adjoining  division 

The   county    judge  had  taken  evi-  in  the  same  county.     It  was  thought 

dence  of  this  fact.     The  judge   in  proper  by  the  Legislature  to  allow  the 

chambers,   on  application   for   pro-  plaintiff  the  right  of  having  the  case 

hibition  under  these  circumstances,  tried  before    the    judge   of  another 

held  himself  precluded  from  inter-  county  as  well. 

fering.  (o)  This  provision  is  necessary  to 

(m)  As  to  the  meaning  of  the  word  enable  an  execution  to  issue  and  be 
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COUNSEL   FEES. 


[Sec.  16. 


Costs.  16.  Where  in  a  contested  case  (_p)  for  more 

than  a  hundred  dollars,  a  counsel  or  an  attor- 
ney or  agent  (q)  has  been  employed  by  the 


enforced  by  some  oflScer  of  the  county 
in  which  the  defendant  resides,  the 
jurisdiction  of  bailiffs  not  extending 
beyond  their  own  counties,  except 
under  section  62  of  the  Div.  Courts 
Act. 

{p)  In  the  taxation  of  costs  in  the 
Superior  Courts,  the  test  whether  or 
not  the  unsuccessful  party  is  liable 
to  payment  of  a  counsel  fee,  is  not, 
whether  the  case  has  been  actually 
contested  in  court,  but  whether  it 
has  been  entered  for  trial,  and  the 
counsel  has  presumably  spent  time 
in  preparing  for  it.  And  this  is  quite 
reasonable  for  the  time  occupied  dur- 
ing the  progress  of  the  case  before 
the  judge  represents  generally  a  very 
small  portion  of  the  time  actually 
lost  by  counsel  by  reason  of  holding 
the  brief.  And  so  if  a  suitor  pays  a 
fee  to  a  lawyer  in  a  Division  Court 
case  in  which  a  notice  of  defence  had 
been  filed,  there  should  be  no  reduc- 
tion (except  as  a  matter  of  grace) 
simply  because  the  case  is  settled  in 
court,  or  is  then  abandoned  either  as 
to  the  claim  or  defence,  or  requires 
proof  of  a  formal  kind  only. 

If  the  plaintiff  is  notified  by  the 
defendant  that  the  latter  intends  to 
defend  the  action,  it  would  be  quite 
proper  for  the  former  immediately 
thereupon  to  engage  the  services  of 
counsel,  and  it  would  be  unreason- 
able that  he  should  be  a  loser  if  the 
defendant  should  subsequently  with- 
draw from  a  contest  which  he  had 
initiated,  and   the  same   argument 


holds  good  in  the  converse  case.  It 
is  thought,  therefore,  that  the  words 
"  contested  case  "  mean  a  case 
wherein  the  defendant  has  not  only 
formally  announced  his  intention  of 
contesting  the  claim  by  the  ordinary 
notice,  but  a  case  where  the  parties 
have  evidenced  such  intention  by  con- 
duct or  proceedings  sufficient  to  con- 
vince the  judge  that  a  contest  between 
the  parties  has  actually  existed,  al- 
though it  may  not  have  culminated 
in  an  actual  trial  before  him. 

There  must  be  some  latitude  al- 
lowed to  the  judge,  and  it  would  be 
impossible  to  detail  all  the  circum- 
stances under  which  he  would  be  jus- 
tified under  a  reasonable  interpreta- 
tion of  this  section  in  exercising  his 
discretion  in  the  allowance  of  the 
fee. 

It  is  somewhat  remarkable,  and  an 
instance  of  not  very  thoughtful  legis- 
lation, that  this  provision  is  not  ap- 
plicable to  actions  of  tort  and  reple- 
vin, the  jurisdiction  in  which  does 
not  extend  to  $100,  but  which,  in 
general,  involve  more  difficult  ques- 
tions of  law,  and  are  of  a  more  com- 
plicated nature  than  matters  of  debt 
or  account  ascertained  by  the  signa- 
ture of  the  defendant. 

{q)  The  interpretation  which  should 
be  given  to  the  word  "  agent "  has 
alreadybeen  discussed  at  some  length 
in  note  {v)  to  sec.S,  subsec.5.  That  sec- 
tion did  not  refer  to  the  conduct  of  a. 
case  in  court,  but  most  of  the  reasons 
there  advanced  have  weight  in  connec- 
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successful  party  in  the  conduct  of  the  cause  or 
defence,  the  judge  may,  in  his  discretion,  direct 
a  fee  of  five  dollars,  to  be  increased,  according 
to  the  difficulty  and  importance  of  the  case,  to 
a  sum  not  exceeding  ten  doUai^s,  to  be  taxed  to 
the  successful  party,  and  the  same,  when  so 
allowed,  shall  be  taxed  by  the  clerk  and  added 
to  the  other  costs. 

APPEALS   IN   SUCH   CASES. 

17.  In  case  any  party  to  a  cause  (r)  Appeal. 
wherein  the  sum  in  dispute  upon  the  appeal 
exceeds  one  hundred  dollars  exclusive  of 
costs  (s),  is  dissatisfied  with  the  decision  of  the 
judge,  upon  an  application  for  a  new  trial,  he 
may  appeal  to  the  Court  of  Appeal  (t),  and,  in 


tion  with  the  words  in  the  present  sec- 
tion 16.  It  is  true  that  ajiy  person  may 
appear  at  the  trial  as  agent  for  a  sui- 
tor, but  it  does  not  necessarily  follow 
that  the  suitor  is  entitled  to  claim  a 
fee  for  anv  person  who  may  conduct 
his  case,  unless  such  person  be  one  of 
those  referred  to  in  the  .section  before 
us.  It  is  certainly  thought  that  a 
judge  would  be  exercising  a  reason- 
•able  and  just  discretion  by  refusing 
to  allow  a  fee  under  this  section,  ex- 
cept to  a  barrister  or  the  attorney  for 
the  suitor,  or  the  legal  agent  of  such 
attoraey — possibly  also  to  the  man- 
aging clerk  of  the  attorney. 

(r)  The  interpretation  to  be  put  on 
these  words  will  be  seen  by  reference 
to  section  34  of  the  County  Courts 
Act    (post   p.    42).      The  provision 


there  refen-ed  to  was  the  result  of 
several  changes  in  the  law  tending 
towards  allowing  the  party  bene- 
ficially interested  to  appeal  from  an 
adverse  judgment.  (See  Harr.  C.  L. 
P.  Act,  p.  GIO,  note^-.) 

(s)  See  note  (/)  to  section  2,  sub- 
section 2,  as  to  the  meaning  of  the 
words  "  the  sum  in  dispute  upon  the 
appeal,  exclusive  of  costs." 

(t)  There  can,  therefore,  be  no  ap- 
peal until  an  opportunity  has  been 
given  to  the  judge  to  reverse  his  de- 
cision on  a  second  trial,  should  he  so 
desire  ;  but  whatever  his  ruling  may 
be  on  the  application  for  a  new  trial, 
the  unsuccessful  party  on  such  appli- 
cation has  a  right  to  appeal — not 
necessarily  the  party  who  was  un- 
successful at  the  trial.  If  on  a  second 
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such  case,  the  proceedings,  in  and  about  the 
appeal,  and  the  giving  and  perfecting  of  the 


trial,  the  judgment  is  the  same,  and 
the  unsuccessful  suitor  wishes  to  take 
the  opinion  of  a  higher  court,  he  must 
again  apply  for  a  new  trial ;  and  if 
this  is  granted  a  second  time,  he  is 
as  far  ofif  an  appeal  as  ever,  as  he 
must  then  go  to  trial  a  third  time, 
though  this  is  an  unlikely  case.  But 
should  a  new  trial  be  refused,  he  can 
then  proceed  under  this  section. 

It  is  quite  possible  that  a  new  trial 
may  be  refused,  on  grounds  which  do 
not  touch  the  merits  of  the  case,  or 
the  point  of  law  involved  therein  ; 
for  example,  the  materials  on  which 
the  application  is  based  may  be  de- 
fective, or  the  application  may  be 
made  too  late.  Can  there  be  an  ap- 
peal in  such  case,  neither  the  merits 
nor  the  law  being  involved?  The  Act 
is  silent  on  this  subject,  and  the  word- 
ing is  apparently  large  enough  to  in- 
clude all  cases.  This  is  not  the  case  in 
the  higher  courts.  There  can,  for  ex- 
ample, be  no  appeal  from  a  County 
Court  on  a  point  of  practice.  The 
right  is  there  limited  to  "  points  re- 
served, or  points  of  law  arising  upon 
the  pleadings,  or  respecting  the  re- 
ception or  rejection  of  evidence,  or 
in  reference  to  the  judge's  charge  to 
the  jury,  or  on  motions  for  nonsuit, 
or  new  trial,  in  arrest  of  judgment  or 
judgment  non  obstante  veredicto.  (R. 
S.  Ont.  cap.  43,  sec.  34) ;  and  an  ap- 
peal will  not  be  allowed  where  the 
decision  turns  wholly  on  the  evi- 
dence and  involves  no  points  of  law 
(see  cases  cited  in  Rob.  &  Jos.  Dig. 
p.  848)  ;  and  so  it  has  been  held, 
that  the  appellate    court    will    not 


interfere  where  only  costs  are  in- 
volved, or  on  a  question  of  amend- 
ment, or  as  to  the  right  to  begin,  or 
in  any  matter  of  simple  discretion, 
&c.  [lb.  p.  849.)  It  was  not,  per- 
haps, intended  that  there  should  be 
appeals  from  decisions  in  Division 
Courts  on  questions  which  would  not 
be  appealable  in  County  Courts  or 
Superior  Courts.  But  the  section  is 
so  carelessly  worded  as  to  leave  grave 
doubts  on  the  subject.  The  latter 
part  of  it,  which  provides  that  "the 
proceedings  in  and  about  the  ap- 
peal, &c.,  shall  be  the  same  as  on  an 
appeal  from  the  County  Court,"  do 
not  help,  as  the  question  is  not  as  to 
the  proceedings. 

The  words  used  are  very  compre- 
hensive, and  include  more  than  those 
used  in  the  County  Courts  Act.  We 
are,  therefore,  inclined  to  think  that 
the  words  "  dissatisfied  with  the  de- 
cision of  a  judge  "  would  be  construed 
as  referring  to  his  decision  on  the 
merits  of  the  case,  and  on  the  law 
involved,  including  the  reception  or 
rejection  of  evidence,  and  on  such 
question  as  might  have  come  up  for 
adjudication  on  the  application  for 
the  new  trial,  even  although  such 
question  might  have  been  as  to  the 
sufficiency  of  the  materials  then  pro- 
duced, or  as  to  whether  there  were 
delay  on  the  part  of  the  applicant, 
&c.;  in  fact,  any  matter  which  would 
legitimately  weigh  with  the  judge 
in  forming  his  decision  as  to  whether 
a  new  trial  should  or  should  not  be 
granted. 

Section  21,  which  would  seem  at 
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security,  shall  be  the  same  as  on  an  appeal 


first  glance  to  throw  some  light  on 
this  tiubject,  does  not  however  do 
so ;  it  gives  the  Judge  of  appeal 
IKjwer  "  to  give  any  judgment,  and 
make  any  order  which  ought  to  have 
been  made,"  but  adds  that  he  shall 
give  such  order  or  direction  to  the 
cotirt  below  "  as  the  law  requires  ; " 
one  would  rather  have  expected  to 
have  seen  "as  the  justice  of  the 
case  requires."  One  sentence  indi- 
cates that  the  judge  of  appeal  should 
decide  as  to  the  merits  of  the  whole 
case,  whilst  the  other  would  seem  to 
show  that  he  is  limited  to  the  legal 
question  involved.  It  may  be,  how- 
ever, that  the  words,  "as  the  law  re- 
quires," do  not  refer  to  the  laicoi  the 
case,  as  distinguished  from  the  equity 
of  it,  but  that  they  are  equivalent 
to  such  words  as  "  according  to  the 
statutes  in  that  behalf,"  or,  to  ex- 
press it  otherwise,  that  the  words  "  as 
the  law  requires,"  refer  to  the  nature 
of  the  adjudication  required  by  sec- 
tion 54  of  the  Division  Courts  Act ; 
that  is  an  adjudication  based,  not  on 
strict  law,  but  on  equity  and  good 
conscience.  (See  note  {v)  thereto  at 
p.  48  of  O'Brien's  D.  C.  Manual. 
And  see  also  Public  Schools  Act,  K. 
S.O.cap.  203,  83.  7, 13.) 

It  is  difficult  to  prophecy  what 
view  will  be  taken  by  the  judges  of 
the  Court  (^f  Apjjeal  a^  to  the  powers 
conferred  on  them  by  sections  17 
and  21.  But  it  is  thought  that  un. 
der  the  words  "  to  give  any  judgment, 
and  make  any  order  which  ought  to 
have  been  made,"  they  will  feel  con- 
strained to  put  themselves,  as  it  were, 
for  the  time  being,  in  the  position  (so 
far  as  the  record  will  enable  them  to 


do  so)  of  the  judge  who  tried  the 
cause,  and  consider  the  whole  case,  so 
as  to  be  able  to  give  full  and  explicit 
directions  for  a  complete  adjudica- 
tion of  the  questions  involved,  not 
confining  themselves  to  the  particu- 
lar question  upon  which  the  applica- 
tion for  the  new  trial  hinged,  nor  to 
such  merely  legal  point  as  might  pre- 
sent itself,  but  go  into  the  merits  of 
the  case,  so  as  to  be  in  a  position  to 
order  that  to  be  done,  which  should 
of  right  be  done  between  the  parties 
according  to  erjuity  and  good  con- 
science. It  will  doubtless  often  hap- 
pen that  the  record  is  not  sufficient 
to  enable  this  to  be  done  satisfac- 
torily. In  such  case  it  would  be  neces- 
sary to  apply  for  further  information, 
or  to  order  evidence  to  be  taken  on 
some  particular  point  requiring  elu- 
cidation. 

The  words  "  dissatisfied  with  the 
decision  of  a  judge  "  are  not  to  be 
read  in  connection  with  the  words 
"  upon  an  application  "  so  as  to  make 
the  subject  of  appeal  his  ground  for 
granting  or  refusing  a  new  trial  ; 
that  is,  that  these  latter  words  simply 
indicate  the  stage  of  the  suit  when  an 
appeal  may  be  had. 

It  is  not  necessary  to  discuss  at 
length  the  principles  which  govern 
judges  of  api)ellate  courts  in  relation 
to  cases  coming  before  them,  as  they 
would  be  of  no  practical  importance 
to  those  concerned  in  the  administra- 
tion of  justice  in  Division  Courts.  It 
may,  however,  be  as  well  that  suitorw 
should  imderstand  that  an  appeal  on 
any  question  which  involves  any  con- 
flict of  evidence  is  not  likely  to  suc- 
ceed   as  against  the  opinion  of  th« 
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See  p.  39,  note 


from  the  County  Court  (u),  except  where  other- 
wise provided  by  this  Act,  and  the  terms 
"  party  to  a  cause  "  and"  appellant  "  in  this  sec- 
tion and  hereafter  used,  shall  have  the  mean- 
ing attached  thereto  in  and  by  section  thirty- 
four  of  the  County  Courts'  Act. 


judge  who  heard  the  viva  voce  testi- 
mony of  the  witnesses,  unless  the  ap- 
pellant "  can  show  irresistibly  that 
the  opinion  of  the  judges  on  the 
question  of  fact  was  not  only  wrong, 
but  entirely  erroneous "  (Grap  v. 
TurnhuU,'L.  R.  2  Sc.  App.  54).  The 
courts  lay  great  stress  upon  the 
greater  knowledge  a  judge  has  of  the 
truth  or  falsity  of  the  testimony  from 
observing  the  character  and  de- 
meanour of  the  different  witnesses- 
(u)  The  sections  of  the  County 
Courts  Act  which  are  applicable  are 
as  follows  : — 

34.  The  terms  "  party  to  a  cause" 
and  "  appellant"  hereinafter  used, 
shall  include  persons  suing  or  being 
sued,  in  the  name  of  others,  though 
not  mentioned  in  the  record,  and 
persons  on  whose  behalf  or  for  whose 
benefit  any  suit  is  prosecuted  or  de- 
fended, as  well  as  parties  named  in 
the  record.  (33  V.  c.  7,  s.  13.  See 
27  V.  c.  14,  s.  1.) 

37.  The  appellant  shall  give  or 
cause  to  be  given  to  the  opposite 
party  security  either 

(1.)  By  a  bond,  executed  by  two 
persons  whether  named  as  sureties 
or  as  parties  interested  or  otherwise, 
in  such  sum  as  the  judge  of  the 
court  appealed  from  may  direct,  con- 
ditioned that  the  appellants  shall 
abide  by  the  decision  of  the  cause  by 


the  Court  of  Appeal,  and  pay  all 
sums  of  money  and  costs,  as  well  of 
the  suit  as  of  the  appeal,  awarded 
and  taxed  to  the  opposite  party  :  or, 

(2.)  By  paying  into  the  court  ap- 
pealed from,  in  the  manner  provided 
by  law,  within  the  time  herein  limi- 
ted, for  the  perfecting  of  an  appeal 
bond,  the  sum  of  four  hundred  dol- 
lars, or  such  other  sum  as  the  judge 
may  direct.  (C.  S.  U.  C,  c.  15,  s. 
68;  27  V.  c.  14,  s.  1  ;  33  V.  c.  7,  s. 
13;  39  V.  c.  7,  s.  6.) 

i9i.  In  case  of  security  being  given 
by  bond,  the  parties  executing  the 
same  shall  justify  to  the  amount  of 
the  penalty  of  the  bond  by  affidavit 
annexed  thereto,  in  like  manner  as 
bail  are  required  to  justify.  (C.  S. 
U.  C.  c  15,  s.  68;  33  V.  c.  7,  s.  13.) 

39.  Such  bond  and  affidavit  of  jus- 
tification, and  an  affidavit  of  the  due 
execution  of  the  bond  shall  be  pro- 
duced to  the  judge,  to  be  approved  of 
by  him,  and  upon  being  approved 
of,  shall  be  filed  in  the  office  of 
the  court  appealed  from,  until  the 
opinion  of  the  Court  of  Appeal  has 
been  given,  and  shall  then  be  de- 
livered to  the  successful  party.  (C. 
S.  U.  C.  c.  15,  s.  68  ;  33  V.  c  7,  s. 
13.) 

40.  In  case  security  is  given  by  de- 
posit of  a  sum  of  money  in  court, 
such  sum  shall  remain  in  court  as 
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18.  Any  iudse  of  the  County  Court  of  the  stay  of  Pro- 
county  in  which  the  cause  was  tried,  on  the 
application  of  the  person  proposing  to  appeal 
(u'),  his  counsel,  attorney  or  agent  shall  stay 
the  proceedings  in  the  cause  {x)  for  a  time  not 


security  for  the  payment  of  all  sums 
of  money  and  costs,  as  well  of  the 
suit  as  of  the  appeal,  awarded  and 
taxed  to  the  opposite  party.  (39  V. 
c.  7,  8.  6). 

(w)  What  is  "  any  party  to  a 
cause,"  is  defined  by  section  34  of  the 
County  Courts  Act,  (see  ante  p.  42). 

ITie  first  step  in  an  appeal  from 
one  of  the  Superior  Courts  is  a  notice 
of  appeal  ;  but  there  is  no  such  re- 
quirement in  appeals  from  County 
Courts ;  and  by  the  last  section  the 
proceeding  in  and  about  appeals,  &c. , 
shall  be  the  same  as  on  County  Court 
appeals,  except  when  otherAvise  pro- 
vided by  this  Act.  But  it  will  be 
noticed  that  section  19  which  pro- 
vides for  the  appointment  of  an  agent 
speaks  of  the  service  upon  him  of 
"  the  notice  of  appeal,  and  all  other 
papers  tliereafter  requiring  service." 
There  is  certainly  a  notice  spoken  of 
in  section  21,  which  however  is  not  a 
notice  of  appeal,  but  a  notice  of  set- 
ting doMm  for  argument,  and  besides 
this  notice  is  at  the  end  of  the  pro- 
ceedings, and  not  at  the  beginning,  as 
the  notice  mentioned  in  section  19 
would  seem  to  be.  It  would  there- 
fore be  safe  to  give  a  notice  of  inten- 
tion to  appeal.  It  certainly  would 
be  a  convenient  and  proper  practice. 
It  might  be  in  the  following  form  : 

(Style  of  Court  and  Cause.) 
**  Take  notice  that  it  is  the  inten*- 


tion  of  the  said  plaintiff  (or  defen- 
dant) to  appeal  from  the  judgment 
herein,  on  an  application  for  a  new 
trial,  to  the  Court  of  Appeal,  pursuant 
to  section  17  of  the  Division  Courts 
Act,  1880. 
To  the  Yours,  etc.. 

above  in  person 

Dated,  etc.  or  by  his  attorney, 

or  his  agent." 

{x)  It  is  not  said  whether  an  afl&- 
davit  is  necessary,  but  it  would  be 
more  convenient  to  the  judge,  and  he 
would  probably  require  to  be  filed  a 
short  affidavit,  showing  the  nature  of 
the  claim,  the  fact  of  judgment  having 
been  given  adversely  to  the  appel- 
lant on  an  application  for  a  new  trial, 
the  amount  of  the  judgment,  and 
the  amount  in  dispute  on  the  appeal, 
exebisive  of  costs,  the  desire  and  in- 
tention of  the  applicant  to  appeal, 
and  any  other  facts  which  the  cir- 
cumstances might  require.  The  order 
would  be  ex  parte,  and  in  a  proper 
case  would  go  as  a  matter  of  course. 
It  might  be  in  the  following  form  : — 

(StyU  of  Court  and  Cause). 
"  Upon  reading  the  affidavit  of 
{the  appellant  himself,  or  his  attorney 
or  agent),  and  upon  hearing  the  [ap 
pellant  or  his  attorney  or  agent),  I  do 
order  that  proceedings  in  this  cause 
be  stayed  for  ten  days  from  the 
day  of  being  the  day  of  giving 

judgment  on  an  application  for  a  new^ 
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exceeding  ten  days  from  the  day  of  giving 
judgment  on  the  application  for  a  new  trial,  in 
order  to  afford  the  party  time  [y)  to  give  the 
security  required  to  enable  him  to  appeal  (0). 


trial  herein,  in  order  to  afford  the  said 
time  to  give  the  security  requir- 
ed to  enable  him  to  appeal.  And  I 
further  order  and  direct  that  such 
security  shall  be  a  bond  in  the  sum  of 
$  or  that  the  sum  of  %  be 

paid  into  Court." 
Dated,  &c. 

A  copy  of  this  order  must  be  serv- 
ed at  once  on  the  opposite  party,  or 
on  the  person  named  for  that  purpose 
in  section  19.  If  no  person  has  been 
named  the  notice  may  be  left  with 
the  clerk  of  the  court  where  the  suit 
was  tried  (sec.  19). 

{y)  The  statute  gives  no  directions 
as  to  the  time  within  which  this 
security  must  be  given,  but  the 
practice  relating  thereto  must  be  the 
same  as  on  an  appeal  from  the  County 
Court  (sec.  17).  The  proceedings, 
however,  are  in  some  respects  ne- 
cessarily different  inasmuch  as  in 
County  Court  cases  a  formal  judg- 
ment has  to  be  entered  up  before  exe- 
cution can  be  issued,  whilst  in  Division 
Courts  the  judgment  is  contemporan- 
eous with  the  verdict  or  finding  of  the 
judge.  In  the  County  Court  if  the 
security  be  not  perfected  within  the 
time  limited,  the  successful  party 
may  sign  judgment  and  issue  execu- 
tion. It  would  be  highly  undesirable 
that  there  should  be  any  unnecessary 
delay ;  and  therefore  it  is  suggested 
that  the  proper  rule  would  be  that 
no  bond  should  be  allowed  after  the 
ten  days  given  by  the  statute  has  ex- 


pired. It  is  not  well. to  encourage  or 
facilitate  appeals.  It  is  much  more 
desirable  that  there  should  be  a 
speedy  end  to  litigation.  The  ten 
days  give  ample  time  to  the  appellant 
to  complete  his  appeal. 

{z)  The  security  must  be  that  pro- 
vided by  section  37  of  the  County 
Courts  Act  {ante  p.  32),  that  is,  either 
by  bond  or  by  deposit  of  money. 

If  the  appellant  desires  to  take  the 
latter  course  he  can  pay  $400  to  the 
clerk  of  the  court,  or  such  other 
sum  as  the  judge  may  direct,  in 
which  case  he  must  get  an  order  from 
the  judge  for  that  purpose  on  bring- 
ing before  him  such  facts  as  would 
warrant  a  reduction  of  the  amount. 

If  he  elect  to  give  a  bond,  he  must 
get  a  direction  from  the  judge  as  to 
the  amount  to  be  named  in  it  (sec. 
37  of  C.  C.  Act,  ante  p.  42,  and 
see  form  of  order  {ante  p.  43),  and 
then  prepare  a  bond  to  be  executed 
by  the  appellant  and  by  two  persons 
who  may  not  be  interested  as  parties. 

This  bond  is  usually  executed  by 
the  appellant,  as  well  as  by  his  sure- 
ties, though  this  does  not  appear,  from 
sections  37  and  38  of  the  Act  referred 
to,  to  be  strictly  necessary.  It  may 
be  in  the  following  form  : 

* '  Know  all  men  by  these  presents 
that  we  {naming  all  the  obligors  with 
their  flace  of  residence  and  additions, 
the  appellant  being  one  of  them)  are 
jointly  and  severally  held  and  firmly 
bound  unto  {naming  tlie  respondent 
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10.  Upon  any  application  for  a  new  trial  in  •^^^"*  ^°^  ^er- 


witft  his  place  of  residence  and  addi- 
tion) in  the  penal  sum  of  dol- 
lars; for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves 
and  each  of  us  by  himself,  our  and 
each  of  our  heirk,  executors,  and  ad- 
ministrators respectively  by  these 
presents. 

Dated  this  day  of  18    . 

Whereas  the  said  {appellant)  is  dis- 
satisfied with  the  decision  of  the 
Judge  of  the  County  Court  of  the 
Cormty  of  on  an  application  for 

a  r.ew  trial  in  a  certain  cause  in  the 
Division  Court  of  the  County  of 
wherein   the  {appellant 

♦r  respondent,  as  the  case  may  he)  was 
plaintLfif,  and  the  said  (appel- 

lant or  respondent,  as  the  case  may  be) 
was  defendant,  and  desires  to  appeal 
from  such  decision  to  the  Court  of 
Appeal ; 

And  whereas  the  sum  in  dispute 
on  such  appeal  exceeds  one  hundred 
dollars,  exclusive  of  costs  ; 

Now  the  condition  of  this  obliga- 
tion is  such  that  if  the  said 
{appellant)  do  and  shall  abide  by  the 
decision  of  the  said  cause  by  the 
Court  of  Appeal  or  a  judge  thereof, 
and  pay  all  sums  of  money  and  costs 
as  well  of  the  suit  as  of  the  appeal 
awarded  and  taxed  to  the  opposite 
party,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force. 
Signed,  sealed 

and  delivered 

the  presence 


of  y 


Sec.  38  of  the  County  Courts  Act 
directs  that  the  parties  executing  the 
bond  shall  justify  by  affidavit  to  the 


amount  of  the  penalty  of  the  bond 
in  like  manner  as  bail  are  required  to 
justify.  A  form  of  such  aflidavit  i» 
given  in  County  Court  Rule  84,  and 
may  be  adapted  to  the  present  sec- 
tion, as  follows  : — 

(Style  of  Court  and  Cause.) 

"I,  ,  of,   &c. ,  make  oath 

and  say  : 

1.  That  I  am  one  of  the  sureties 
for  the  above  plaintiff  {or  defendant) 
in  this  cause  in  the  annexed  bond 
mentioned. 

2.  That  I  am  a  householder  {or 
freeholder,  or  as  the  case  may  be)  resid- 
ing at  {give  particulars). 

3.  That  I  am  worth  property  to  the 
amount  of  dollars  {the  amount  of 
the  penalty  of  thebond)  over  and  above 
what  will  pay  all  my  just  debts  (\i 
bail  01' security  in  any  other  action  add 
and  every  other  sum  for  which  I  am 
now  bail  or  security). 

4.  That  I  am  not  bail  or  security 
for  any  plaintiff  or  defendant  except 
in  this  action  {or  if  he  is,  add,  except 
for  the  sum  of  $        ). 

Sworn,  &c.         " 

There  must  also  be  an  affidavit  of 
execution,  which  may  be  as  follows  : 

(Style  of  Court  and  Cause). 

"I,  ,  of  &c.,  make  oath  and 

say  : 

1.  That  I  was  personally  present 
and  did  see  the  annexed  bond  duly 
signed,  sealed  and  delivered  by 

the  obligors  therein  named. 

2.  That  I  am  a  subscribing  witness 
to  the  execution  of  the  said  bond  by 
the  said  parties,  and  tliat  the  signa- 
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Afirent  for  ser- 
vice. 


any  cause  wherein  either  party  may  appeal  (a) 
each  party  to  the  suit  (b)  shall  leave  with 
the  judge  by  whom  the  application  is  heard,  a 
memorandum  in  writing  of  the  name  of  some 
person  resident  within  the  county  town  of  the 
county  or  united  counties  in  which  the  cause 
was  tried,  with  his  place  of  abode  (c),  upon 
whom  the  notice  of  appeal  (d)  and  all  other  papers 
thereafter  requiring  service,  may  be  served 
upon  him,  and  service  upon  such  person,  or,  in 


ture  "  "  affixed  thereto  as  a 

witness  is  in  my  proper  hand-writing, 
-Sworn,  &c. " 

The  respondent  should  have  an 
opportunity  of  objecting  to  the  suf- 
ficiency of  the  bond  ;  and  to  this  end 
the  appellant  should  serve  a  notice 
upon  the  opposite  party  that  he  will, 
on  a  day  named,  apply  to  the  judge 
of  the  court  at  a  certain  hour  and 
place  for  the  approval  of  the  bond, 
and  in  his  notice  state  the  names,  re- 
sidences, and  additions  of  the  sure- 
ties. 

On  the  daj'^  named  in  the  notice  the 
appellant  or  his  attorney  will  apply 
to  the  judge  to  have  the  bond  ap- 
proved. The  opposite  party  can  then 
take  exception  to  the  sufficiency  of 
the  bond,  or  to  the  sureties,  setting 
out  by  affidavit  any  objection  that 
may  not  be  apparent  on  the  face  of 
the  document. 

Should  the  bond  be  held  to  be  suf- 
ficient, the  judge  will  mark  it  ap- 
proved, and  it  must  then  be  filed  in 
Court,  until  such  time  as  the  appel- 
lant might,  if  successful,  apply  to 
have  it  cancelled,  or  until  the  respon- 


dent might,  if  necessary,  obtain  it  to 
sue  upon. 

(a)  That  is  in  a  case  "  wherein  the 
sum  in  dispute  upon  the  appeal  ex- 
ceeds $100,exclusive  of  costs"  (sec.l7). 

(6)  See  note  (r)  to  section  17. 

(c)  This  memorandum,  is  incon- 
veniently enough  to  be  left  "with 
the  judge."  It  does  not  say  what  he 
is  to  do  with  it ;  but  he  would  pro- 
bably give  it  to  the  clerk,  to  be  filed 
with  the  papers  in  the  suit. 

It  is  not  apparently  intended  that 
this  "person"  should  necessarily  be 
an  attorney,  though  it  would  proba- 
bly be  so  in  most  instances,  at  least 
in  places  where  they  are  to  be  found. 

{(i)  See  note  {w)  to  section  18. 

It  is  thought  that  the  notice  here 
referred  to  must  be  a  notice  of  inten- 
tion to  appeal,  not  the  notice  of  set- 
ting down  the  appeal  for  argument 
referred  to  in  section  21 ;  for  it  will 
be  observed  that  this  section  19  goes 
on  to  speak  of  "  all  other  papers 
thereafter  requiring  service."  The 
notice  spoken  of  in  section  21  is  one 
of  the  last  requiring  service  in  the 
course  of  an  appeal. 


Sec.  20. 
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his  absence,  at  his  place  of  abode,  shall  be  suffi- 
cient service  thereof ;  and,  in  the  event  of  fail- 
ure to  leave  such  memorandum  by  either  par- 
ty, all  papers  requiring  service  upon  him  may 
be  served  upon  the  clerk  of  the  Division  Court 
where  the  suit  was  tried,  or  left  at  his  office^ 
for  the  person  so  failing  to  leave  such  memo- 
randum, and  such  service  shall  be  good  service. 
The  clerk  shall,  in  such  case,  forthwith  mail, 
by  registered  letter,  all  such  papers  so  served 
upon  him  to  the  person  entitled  to  the  same  (e). 

20.  Upon  the  bond  being  being  approved  P*^®"/:!'J[^'  ^ 
by  the  judge,  or  the  deposit  being  paid  into 
court,  the  clerk  of  the  court  in  which  the  suit 
is  pending,  shall,  at  the  request  of  the  appel- 
lant, his  counsel,  attorney,  or  agent,  furnish  a 
duly  certified  copy  of  the  summons  with  all 
notices  endorsed  thereon,  the  claim,  and  any 
notice  or  notices  of  defence,  and  of  the  evidence 
-and  all  objections  and  exceptions  thereto,  and 
of  all  motions  or  orders  made,  gi*anted  or  re- 
fused therein,  together  with  such  notes  of  the 
judge's  charge  as  have  been  made,  the 
judgment  or  decision  when  in  writing,  or  the 
notes  thereof,  and  all  affidavits  filed  or  used  in 
the  cause,  together  with  all  other  papers  filed 
in  the  cause  affecting  the  questions  raised  by 

{e)  If  the  provisions  of  Rule  125       the  registered  letter,  here  spoken  of, 
have  been  complied  with,  it  will  give       may  be  forwarded, 
clerks  the  proper  addre^is  to  which 
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the  appeal  (/).  The  clerk  shall  also  furnish  to 
the  respondent,  when  required  so  to  do,  a  du- 
plicate copy  of  the  proceedings  so  furnished  to 
the  appellant,  or  such  portion  thereof  as  may 
be  required  by  him,  and  for  every  copy  he  shall 
be  entitled  to  receive  the  sum  of  five  cents  per 
folio  of  one  hundred  words. 

appall  "^"'^  21.  The  appellant  shall  within  two  weeks 

after  the  approval  of  the  security  or  deposit 
being  paid  into  court,  or  at  such  other  time  as 
the  judge  of  the  said  County  Court  m^y  order 
in  that  behalf  provide,  file  the  said  certified 
copy  with  the  registrar  of  the  Court  of  Appeal, 
and  shall  thereupon  forthwith  set  down  the 
cause  for  argument  before  a  judge  of  the  said 
Court  of  Appeal,  and  shall  forthwith  give  notice 
thereof  and  of  the  appeal,  and  of  the  grounds 

(/)  The  certificate  would  be  a  gen-                {Style  of  Court  and  Cause.) 
eral  one  that  all  the  papers  thereto 
,  annexed  were  true  copies,  &c.      It            '  ^'          ,  clerk  of  the  above-named 
would  not  be  necessary  to  certify  each  ^*'^^*'  ^^^^^^  ^^^^^^^  *^**  *^^  P^P^^ 
separately.      This  certificate  should  l^^^eunto  annexed  are  true  copies  res- 
be  signed  by  the  clerk  and  have  the  P^ctively    of  the  summons  in    this 
seal  of  the  court  affixed  thereto.  ^'^"'^  ^^^^  ^^^  "«*^^^  endorsed  there- 
There  will  often    be   difficulty  in  '*''' "^^•'  (foUowmg  the  words  of  the  sec- 
practice  in  deciding  what  papers  or  ^^^^'  «^»^  ^"^  accordance  with  the  facts), 
information  are  to  be  covered  by  this  ^^^^°  ^^^  *^^  P^P^^'  ^^^^  ^^  *^^'  ^^"^^ 
provision.     To  obviate  this,  as  far  as  ^^^^^mg  the  questions  raised  by  the 
possible,  a  time  and  place  should  be  ^PP^^^  ^^°"'  *^®  judgment  herein, 
named  for  settling  the  case  that  is  to           ^^^'^^  ^"^^^  ^^  ^^'"^  ^"^  ^^'^  "^^^ 
go  before  the  appellate  court,  so  that  ^^  *^^  ^^'^  ^°"^'  f  ^'            ^^^  «* 
the  opposite  party  may  have  an  op-                   '                      * 
portunity  of  being  present.  ^^"^^  ""^  ^^"'"^'^  

The  certificate  may  be  as  follows  :  Clei'L 
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thereof  (^)  to  the  respondent,  his  counsel,  attor- 
ney or  agent,  at  least  seven  days  before  the 
day  for  which  the  same  is  set  down  for  hear- 
ing (h),  and  the  said  appeal  may  be  heard  and  Hearing, 
disposed  of  by  a  single  judge  of  the  Court  of 
Appeal,  and  he  shall  have  power  to  dismiss  the 
appeal  or  give  any  judgment,  and  make  any 
order  which  ought  to  have  been  made,  and  he 
shall  give  such  order  or  direction  to  the  court 
below  touching  the  decision  or  judgment  to  be 
given  in  the  matter  as  the  law  requires  (i),  and  cost* 
shall  also  award  costs  to  the  party  in  his  dis- 
cretion, vrhich  costs  shall  be  certified  to  and 
form  part  of  the  judgment  of  the  court  below, 
and  upon  receipt  of  such  order,  direction  and 
certificate,  the  court  below  shall  proceed  in  ac- 
cordance therewith  (j). 

(fir)  The  words  "  and  of  tlie  appeal "  gi'ounds  of  such  appeal  are  as  fol- 

are  rather  indefinite,  and  apparently  lows  :    (Here  net  them  out,  separately/ 

unnecessary.      The  respondent    has  if  more  than  one.  J 

already  had  notice  of  the  appeal.  This  Dated   &c. 

notice  of  setting  down  may  be  in  the       To the  above  n  the  above 

following  form  :  respondent  and  I                appellant 

"  In  the  Court  of  Appeal.  —  his  attorney  j         or, his 

In  the  matter  of  an  appeal  from  tlie  or  agent.             ^             attorney. " 

Division  Court  of  the  County  ,,  .     ,                      ,                  , , 

of            in  a  cause  in  which             is  <^)      At  least  seven  days,    would 

plaintiff  and             is  defendant.  °^^^^  «^^^^  ^^^^^  ^^y^' 

Take  notice  that  this  cause  has  been  (^  ^'  ^^  ^^'^  ^^^^^^  °^  *^«  P^^^^« 

set  down  for  argument,  to  be  heard  ^^  *^«  ^^^^e  in  appeal,  see  note  (t)  to 

on  the            day  of           next,  before  ^^^'^^^^^  ^^• 

a  judge  of  the  Court  of  Appeal,  on  an  U)  That  is,  the  judge  of  the  Divi- 

appeal  from  the  judgment  given  on  sion  Court  shall  make  any  necessary 

an  application  for  a  new  trial  herein,  order  or  direction,  so  that  the  judg- 

f or           the           day  of           next,  ment  of  the  appellate  court  .may  be 

and  further    take    notice    that,   the  at  once  carried  out. 
D 
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Taxable  costs.  2S.  The  costs  taxable,  as  between  party  and 
party,  upon  or  connected  with  any  appeal  shall 
be  the  actual  disbursements,  and  no  greater 
amount  over  and  above  actual  disbursements 
than  fifteen  dollars,  inclusive  of  counsel  fee. 
The  costs  of  such  appeal,  as  between  attorney 
and  client,  shall  be  taxable  on  the  County 
Court  scale  (Jc).  Section  fifty-five  of  the  Court 
of  Appeals  Act  shall  not  apply  to  appeals  made 
under  this  Act  (T). 

INSPECTOR   OF   DIVISION   COURTS  AND   HIS 
DUTIES. 


Appointment  of 
Inspector. 


Inspection  of 
offices. 


93.  The  Lieutenant-Governor  may,  from 
time  to  time,  appoint  an  Inspector  of  Division 
Courts,  who  shall  hold  office  during  pleasure 
(m),  and  whose  duty  shall  be  : 

(1)  To  make  a  personal  inspection  of  each 
Division  Court  and  of  the  books  and  court 
papers  belonging  thereto ; 


{k)  A  distinction  is  here  made  be- 
tween costs  as  between  party  and 
party,  and  costs  between  attorney 
and  client.  The  success  ful  party  on 
the  appeal  will  have  to  pay  out  of  his 
own  pocket  the  difference  between 
the  fifteen  dollar  fee  and  disburse 
ments,  and  the  costs  taxable  to  the- 
attorney  as  between  attorney  and 
client,  on  the  County  Court  scale. 

{I)  That  section  provides  for  the 
collection  of  certain  fees,  payable  to 
the  Crown  in  stamps. 

(m)  This  section  gives  statutory 
rec(^nition  to  an  office  which  had 


been  in  existence  since  1872,  when 
Mr.  Joseph  Dickey,  who  had  been  a 
Division  Court  clerk  of  long  experi- 
ence, was  first  appointed.  The  same 
gentleman  has  been  re-appointed 
under  this  provision.  His  position 
previously  was  one  which  some  de- 
clined to  recognise,  and  his  useful- 
ness was  thereby  much  marred.  The 
office  is  one  that  has  already  been 
found  productive  of  benefit,  and  will 
be  more  useful  now  that  its  duties 
have  been  defined  and  proper  autho- 
rity given. 
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(2)  To  see  that  the  proper  books  are  pro-  Books,  etc. 
vided  (n),  that  they  are  in  good  orderd  and 
condition,  that  the  proper  entries  and  records 

are  made  therein  in  a  proper  manner,  at  pro- 
per times,  and  in  a  proper  form  and  order,  and 
that  the  court  papers  and  documents  are  pro- 
perly classified  and  preserved ; 

(3)  To  ascertain  that  the  duties  of  the  officers  officers'  duties. 
of  the  Division  Courts  are  duly  and  efficiently 
performed,  and  that  the  office  is  at  all  times  (o) 

duly  attended  to  by  the  clerk  ; 


(n)  These  books  are,  Ist.  The  Pro- 
cedure Book ;  2nd.  The  Cash  Book  ; 
3rd.  The  Debt  Attachment  Book  ; 
4th.  The  Foreign  Procedure  Book 
(see  O'Brien's  D.  C.  Manual,  p.  28)  ; 
and'now  also  the  Book  of  Fees,  &c. , 
under  section  31  of  this  Act. 

(o)  Is  there  an  exception  in  the  case 
of  *'  holidays,"  and  if  so,  what  holi- 
days ?  There  is  nothing  said  in  this  or 
any  other  Act  as  to  holidays  for  Divi- 
sion Courts  or  their  officers.  The 
only  allusion  to  holidays  is  in  section 
23  of  the  Division  Courts  Act— (see 
O'Brien's  Division  Court  Manual, 
p.  17)— which  provides  for  the  ad- 
joumn\ent  of  the  court  in  the  absence 
of  the  judge  ;  it  being  the  duty  of  the 
clerk  to  adjourn  over  Sunday  or  any 
legal  holiday.  The  Interpretation 
Act  certainly  defines  the  meaning 
of  the  word  "holiday,"  Rev.  Stat. 
O.  cap.  1,  sec.  8,  sub-sec.  16,  in 
all  Acts  where  such  section  applies, 
but  there  is  no  reference  in  the  Divi- 
sion Courts  Acts  to  any  holiday,  and 
|.he  definition  has  therefore  nothing 


whereon  to  operate,  in  a  strict  sense, 
so  far  as  that  enactment  is  con- 
cerned. Nor  is  there  any  discretion 
given  to  the  Inspector  to  declare  that 
the  office  need  not  open  on  any  day 
to  be  named  by  him;  but  it  is  his 
duty  to  see  that  it  is  at  all  times  at- 
tended to  by  the  clerk. 

It  has,  however,  generally  been 
considered  by  the  judges  and  clerks 
that  section  23'of  the  Division  Courts 
Act  implies  that  the  days  there  men- 
tioned are  days  on  which  officers 
are  not  compellable  to  attend  their 
offices ;  but  there  is  great  difficulty 
in  framing  a  sound  argument  in  fa- 
vour of  what  has  been  the  general 
custom  in  this  matter,  and  what  cer- 
tainly ouyht  to  be  the  law.  It  is 
specifically  provided  in  various  Acts 
and  Rules  affecting  other  public 
officers  that  their  offices  shall  not  be 
open  on  certain  days,  and  there 
should  be  a  similar  provision  in  re 
spect  to  Division  Court  officers.  It 
is  apparently  a  casus  omissus. 
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Lawfuljees.j 


Securitj'^by 
clerks  and 
bailiffs. 


Reporting  to  the 
Lieutenant  -Gov- 
ernor. 


(4)  To  see  that  lawful  fees  only  are  taxed 
or  allowed  as  costs  ; 

(5)  Wlien  directed  so  to  do  by  the  Lieuten- 
ant-Governor, to  ascertain  that  proper  security 
has  been  given  by  any  clerk  or  bailiff,  and  that 
the  sureties  continue  sufficient ; 

(6)  To  report  upon  all  such  matters  as  ex- 
peditiously as  may  be  to  the  Lieutenant-Gov- 
ernor for  his  information  and  decision. 


Power  of  inspec-      34.  When  the  said  inspector  considers  it 

tor  in  making  ■*■ 

<»ndSt^o/°       expedient  to  institute  an  inquiry  into  the  con- 
officers.  ^^^^  q£  g^j^y  Division  Court  clerk  or  bailiff  in 

relation  to  his  or  their  official  duties  or  acts,  it 
shall  be  lawful  for  the  said  inspector  to  require 
such  clerk  or  bailiff,  or  other  person  or  persons^ 
to  give  evidence  on  oath,  and  for  this  purpose 
the  said  inspector  shall  have  the  same  power, 
to  summon  such  officers  to  attend  as  witnesses, 
to  enforce  their  attendance  and  to  compel  them 
to  produce  books  and  documents,  and  to  give 
cvi»ier<^^  "^  '""^^  -^oiirt.  has  in  civil  cases  (p). 


Inspector's 
salary. 


2t5.  A  salary,  not  exceeding  fourteen  hun- 
dred dollars  per  annum,  shall  be  paid  to  the 


As  to  office  hours  the  reasonable- 
ness ofijthe  time  must  be  largely  re- 
gulated[by  the  amount  of  work  to  be 
done  in  the  different  courts  and  other 
circumstances,  and  it  is  the  duty  of 
the'^inspector  to  see  that  the  duties  of 


the  office  are  in  this  as  in  other  re- 
spects efficiently  performed. 

(p)  These  are  very  full  powers,  of 
an  inquisitorial  character,  and  should 
therefore  be  exercised  only  when  ab- 
solutely necessary,  and  with  much 
discretion. 
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inspector,  and  such  actual  and  necessary  trav- 
elling and  other  expenses  as  shall  be  from  time 
to  time  voted  by  the  Legislature,  and  shall  be 
payable  out  of  the  Consolidated  Revenue  Fund 
for  the  Province  of  Ontario.  * 

26.  The  Division  Court  clerks  and  bailiffs  Books,  etc.,  to 

be  produced  for 

shall,  as  often  as  required  by  the  said  inspec-  inspection. 
tor,  produce  all  books  and  documents  required 
to  be  kept  by  them,  or  that  may  hereafter  be 
required  to  be  kept  by  them  at  the  clerk's 
office,  for  examination  and  inspection.  Any 
clerk  or  bailiff  shall  report  to  the  inspector  all 
such  matters  relating  to  any  cause  or  proceed- 
ing as  the  inspector  shall  require. 

27.  It  shall  be  the  duty  of  every  Division  officers  to  in- 

Court  clerk  or  bailiff,  within  five  days  after  of  their  appoint- 
ment, etc. 
his  appointment  to  office,  to  inform  the  inspec- 
tor of  his  appointment,  his  full  name  and  post 
office  address,  the  names  of  his  sureties,  their 
respective  callings  or  professions,  places  of 
residence,  and  post  office  address. 

28.  When  any  clerk  or  bailiff  has  given  new  inspector  to  be 

*'  "  informed  of  new 

sureties,  as  required  by  the  Division  Courts  sureties. 
Act,  he  shall  immediately  inform  the  said  in- 
spector of  such  change,  giving  the  names  of 
the  sureties,  their  respective  callings  or  pro- 
fessions, places  of  residence,  and  post  offiee 
address. 


54 


CLERKS  AND   BAILIFFS. 


[Sec.  29. 


Officers  to  pro- 
duce certificate 
of  filing  cove- 
nant, etc. 


Returns. 


CHerks  to  make 
returns  to  In- 
spector. 


29.  Every  Division  Court  clerk  and  bailiff 
shall  have  and  keep  in  his  possession  or  cus- 
tody the  certificate  of  the  clerk  of  the  peace 
named  in  the  twenty-eighth  section  of  the  Di- 
vision Courts'  Act  (g),  and  shall  produce  the 
same  for  the  information  of  the  inspector  when 
required  so  to  do. 

30.  Every  clerk  shall,  on  or  before  the  fif- 
teenth day  of  January  in  each  year,  make  a 
return  of  the  business  of  his  ofiice  for  the  year 
ending  the  thirty -first  day  of  December  pre- 
ceding, in  such  form  and  manner  as  the  Lieu- 
tenant-Governor shall  direct  (r). 

31.  Every  clerk  and  bailiff  shall  keep  a  se- 
parate book  in  which  he  shall  enter  from  day 
to  day  all  fees,  charges  and  emoluments  re- 
ceived by  him  by  virtue  of  his  office,  and  shall, 
on  the  fifteenth  day  of  January,  in  each  year, 
make  up  to  and  including  the  thirty-first  day 
of  December,  of  the  previous  year,  a  return  to 


(g)  That  is  a  certificate  of  the 
clerk  of  the  peace,  that  the  cove- 
nant of  the  clerk  or  bailiff  and  his 
sureties  approved  by  the  judge  un- 
der section  27  of  the  Act,  has  been 
filed  in  his  office,  and  which  certificate 
the  Clerk  of  the  Peace  is  bound  under 
section  28  to  supply  to  each  officer  on 
payment  of  the  fee  required  on  filing 
his  covenant.  It  would  be  very  de- 
sirable that  the  clerk  or  bailiff  should 
ee  that   this  certificate  states  the 


names  of  the  sureties,  their  additions, 
residence,  and  Post  Office  address,  as 
also, the  amount  for  which  the  parties 
are  holden.  Each  clerk  and  bai- 
liff should  keep  his  own  certificate 
and  be  able  to  produce  it  when  re- 
quired under  this  section. 

(r)  This  is  in  addition  to,  and  not 
in  lieu  of  the  half  yearly  return  or 
statement  required  by  section  42  of 
the  Division  Courts  Act. 
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the  inspector,  under  oath,  shewing  the  aggre- 
gate amount  of  fees,  charges  and  emoluments 
so  received  by  him,  and  which  he  has  become 
entitled  to  receive,  and  has  not  received  dur- 
ing the  year  (rr). 

CLERKS  AND   BAILIFFS,    (s) 


32.  The   Lieutenant-Governor   may,  upon  Dismissal  of 

*'  ^         clerks  and 

the  report  of  the  inspector  or  of  the  county  baiiiffa. 
court  judge,  dismiss  from  office  for  misconduct 
or  incompetency,  any  clerk  or  bailiff  hereto- 
fore appointed  (t). 

33.  The  Lieutenant-Governor  may  appoint.  The  Lieutenant- 

•^       -"^ '  Governor  may 

during  pleasure,  the  clerk  and  bailiff  or  bailiffs  aSStamffr^^ 
of  any  Division  Court. 

{rr)  Clerks  and  bailiffs  should  in 
the  book  spoken  of  enter  all  fees 
earned  by  them— (see  sec.  39) — that 
is,  as  explained  by  the  last  part  of 
the  section,  all  fees  received,  or  which 
they  are  entitled  to  receive.  The 
words  "  entitled  to  receive  "  would 
include  all  fees  which  he  has  the  right, 
as  such  officer,  to  collect  for  his  ser- 
vices. The  officer  maj'^  forego  any  fee 
he  chooses,  but  he  is  nevertheless 
bound  to  account  for  it  in  the  re- 
turn required  by  this  section.  (See 
also  note  (y)  to  section  39.) 

(«)  The  subsequent  sections  as  to 
the  appointment  and  dismissal  of 
clerks  and  bailiffs  by  the  Govern- 
ment instead  of  the  judges,  are  en- 
tirely new.  It  is  not  here  worth  while 
to  discuss  the  wisdom  of  the  change. 
Many  doubt  it.     It  is  very  likely  to 


have  the  evil  effect  of  rendering  the 
judges  less  careful  in  looking  after 
their  officers,  and  they  certainly 
should  know  more  about  them  than 
any  one  else.  Section  34  says  that 
these  provisions  shall  not  relieve  the 
county  judge  from  responsibility, 
but  he  certainly  cannot  be  expected 
to  feel  the  same  responsibility  when 
the  power  of  appointment  and  dis- 
missal has  been  taken  out  of  his 
hands. 

{t)  Or  it  is  presimied  any  officers 
thereafter  to  be  appointed,  who  by 
section  33  are  to  hold  their  office 
"during  pleasure."  The  judge  has 
now  only  the  power  of  suspension  for 
cause  over  officers  appointed  by  the 
Lieutenant-Governor  (sec.  34).  He 
can,  however,  suspend  or  remove 
those  appointed  by  himself  (sec.  36). 
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Duty  of  County      34.  Nothinff  in  this  Act  contained  shall  re- 

Court Judges  not 

affected  lievc  the  countj  judge  from  the  responsibility 

of  seeing  that  the  officers  of  his  court  perform 
their  duties,  or  from  examining  into  com- 
plaints which  may  be  made  against  them,  or 
from  the  duties  imposed  upon  him  by  the  said 
Act  in  reference  to  the  security  to  be  given  by 
clerks  and  bailiffs,  and  such  last-mentioned 
duties  are  declared  and  shall  be  held  to  be  of 
a  judicial  and  not  of  an  administrative  charac- 
ter. The  judge  may  for  cause  suspend  any 
clerk  or  bailiff  appointed  by  the  Lieutenant- 
Governor,  and  in  case  of  such  suspension  by 
him,  he  shall  forthwith  report  the  same  and 
the  cause  thereof  to  the  Provincial  Secretary  ; 
and  in  case  a  vacancy  shall  occur  in  the  office 
of  clerk  or  bailiff  within  his  county,  the  judge 
shall  forthwith  notify  the  Provincial  Secretary 
thereof 


R.  s.  c,  c.  47  8       35.  The  twenty-fifth  section  of  the  Division 

25,  amended.  ,  ■    ^     ^ 

Courts  Act  is  amended  by  striking  out  the 
words  "  County  Court  clerk  or  "  in  the  first 
line  thereof  (u). 

s,  26  repealed.        36.  The  twcuty-sixth  scction  of  the  Divi- 

The  Lieutenant-Governor  can  only  (u)  By  that  section  a  County  Court 

dismiss  officers  heretofore  appointed  clerk  was  rendered  ineligible  for  the 

on  the  report  of  the   inspector   or  position  of  a  Division  Court  clerk. 

County    judge.     (See  Hammond  v.  The  present  enactment  takes  away 

McKay,  26  U.  C.  R.  434).  this  incompetence. 
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sion  Courts  Act  is  hereby  repealed  (y)  ;  but, 
nevertheless,  the  judge  of  the  county  court 
may  at  pleasure  suspend  or  remove  any  clerk 
or  bailiff  within  his  own  county  heretofore  ap- 
pointed by  a  judge. 

31.  No  clerk  or  bailiff  shall  directly  or  in-  cierkor  bailiff 

'^  not  to  collect  ou 

directly  take  or  receive  any  commission,  charge,  commission, 
expenses,  fee,  or  reward  for  or  in  connection 
with  the  collection  of  any  debt  or  claim  which 
has  been  or  may  or  can  be  sued  in  the  court  for 
which  he  is  so  clerk  or  bailiff,  except  such  fees 
as  are  provided  by  any  tariff  of  fees  under  the 
Division  Courts  Act  or  this  Act  (iv). 

38.  Nothing  in  this  Act  or  any  other  Act  certain  clerks 

^  ....  .        not  disqualified. 

contained  shall  render  ineligible  or  disqualify 
to  sit  or  vote  as  a  member  of  the  Legislative 
Assembly  any  person  who  at  present  (x)  holds 
the  office  of  Division  Court  Clerk  under  the 
nomination  or  appointment  of  any  judge  of 
any  county  court. 

(v)  This  was  the  section  that  eic-  of.    As   the  appointments  are  now 

powered  the  County  Judges  to  ap-  political,  it  is  probable  that  officers 

point  and  remove  clerks  and  bailiffs.  will  be  carefully  watched.     It  is  to 

{w)  This  is  a  very  strict  provision.  be  hoped  that  the  law  will,  under  the 
Cases  will  come  under  it,  where  no  circumstances,  be  as  carefully  en- 
great  harm  has  or  could  well  be  done.  forced. 

But  it  is,  nevertheless,  a  wise  pre-  (x)  It  was  supposed  that  this  sec- 
caution  aud  will  prevent  abuses.  It  tion  was  necessary  to  prevent  certain 
will  put  a  stop  to  any  clerk  or  bailiff  members  of  the  House  of  Assembly 
acting  as  a  collecting  agent,  either  in  which  passed  this  Act  from  being  im- 
his  own  name  or  in  the  name  of  any  mediatelv  di8c[ualified.  A  Division 
one  else,  or  receiving  any  share  or  Court  clerk  appointed  by  the  Lieu- 
advantage  derivable  from  commission  tenant-Governor  could  not  be  elected 
for  collections,  such  as  here  spoken  or  sit  as  a  member. 
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Fees  to  be  re- 
tained by  clerks 
for  their  own 
use. 


39.  Each  Division  Court  Clerk  shall  be  en- 
titled to  retain  to  his  own  use  in  each  year  all 
the  fees  and  emoluments  earned  {y)  by  him  in 
that  year  up  to  one  thousand  dollars  ; 

(1)  Of  the  further  fees  and  emoluments 
earned  by  each  Division  Court  Clerk  in  each 
year  in  excess  of  one  thousand  dollars,  and  not 
exceeding  fifteen  hundred  dollars,  he  shall  be 
entitled  to  retain  to  his  own  use  ninety  per 
cent.,  and  no  more ; 

(2)  Of  the  further  fees  and  emoluments 
earned  by  each  Division  Court  Clerk  in  each 
year  in  excess  of  fifteen  hundred  dollars,  and 
not  exceeding  two  thousand  dollars,  he  shall 


{y)  The  word  *'  earned"  scarcely  at 
first  sight  makes  clear  what  is  in. 
tended  by  this  provision.  It  means 
more  than  the  word  "  received,"  and 
is  evidently  intended  to  cover  fees 
which  the  officer  not  only  has  actually 
received,  but  those  which  he  ought  to 
have  received.  Clerks  will  see  there- 
fore, the  absolute  necessity  in  their 
own  interest,  of  insisting  on  the  cash 
deposit  of  all  fees  before  j^roceedings 
are  taken.  See  also  note  {r)  to  sec- 
tion 31. 

This  provision  is  taken  with  a  few 
changes  from  that  relating  to  fees  to 
registrars  (R.  S.  O..  cap.  Ill,  sees. 
98,  et  seq.),  but  there  the  word  is  re- 
ceived. And  in  regard  to  Registrars, 
the  expenses  of  their  office  are  paid 
by  the  county.  It  would  not  have 
been  unreasonable  to  have  placed 
clerks  on  a  similar  footing,  at  least 
as  regards  the  expenses  of  their  of- 


fices, books,  fuel,  &c.  As  to  the  re- 
muneration of  clerks  by  means  of 
fees,  see  O'Brien's  D.  C.  Manual,  p. 
34.  Some  of  the  objections  to  the 
fee  system  are  there  jjointed  out. 
The  Legislature  has  not  thought  pro- 
per, however,  to  return  to  the  system 
once  'in  vogue,  of  paying  clerks  by 
salaries,  but  has,  as  we  have  seen, 
adopted  the  same  system  as  was,  by  35 
Vict.  c.  27,  made  applicable  to  regis- 
trars. The  same  scale  is  adopted, 
but,  in  the  case  of  clerks,  the  point 
fixed  for  commencing  the  graduated 
scale,  is  much  lower  than  with  regis- 
trars. It  may  be  remarked  that,  as  a 
class.  Division  Court  clerks  are  in  no 
way  inferior  to  Registrars  either  in 
education  or  social  standing.  The  du- 
ties of  their  office  certainly  require  as 
much  intelligence  and  are  not  less 
responsible. 
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be  entitled  to  retain  to  his  own  use  eighty  per 
cent.,  and  no  more  ; 

(3)  Of  the  further  fees  and  emoluments  . ' 
earned  by  each  Division  Court  Clerk  in  each 
year  in  excess  of  two  thousand  dollars  and  not 
exceeding  twenty -five  hundred  dollars,  he  shall 
be  entitled  to  retain  to  his  own  use  seventy 
per  cent.,  and  no  more  ; 

(4j  Of  the  further  fees  and  emoluments 
earned  by  each  Division  Court  Clerk  in  each 
year  in  excess  of  twenty-five  hundred  dollars 
and  not  exceeding  three  thousand  dollars,  he 
shall  be  entitled  to  retain  for  his  own  use  sixty 
per  cent  and  no  more ; 

(o)  Of  the  further  fees  and  emoluments 
earned  by  each  Division  Court  Clerk  in  each 
year  in  excess  of  three  thousand  dollars,  he 
shall  be  entitled  to  retain  for  his  own  use  fifty 
per  cent.,  and  no  more  (z). 

40.  On  the  fifteenth  day  of  January  in  ^^'/^^^^y 
each  year  each  Division  Clerk  shall  transmit  bovine?  °* 
to  the  Treasurer  of  the  Province  a  duplicate  of 
the  return  required  by  this  Act,  and  shall 
also  pay  to  such  Treasurer  for  the  use  of  the 
Province  such  proportion  of  the  fees  and 
emoluments  earned  by  him  during  the  preced- 

(2)  The  clerk  has  to  pay  a  tax  of  and  not  exceeding  $1,500.  Twenty 
ten  per  cent,  to  the  Government  on  percent,  on  any  excess  between  $1,- 
all  fees  received  by  him  over  $1,000,       500  and  $2,000  and  so  on. 


60  HOLDING  OF   COURTS. 


[Sec.  41. 


ing  year,  as  under  this  Act  he  is  not  entitled 
to  retain  to  his  own  use. 

HOLDING  OF  COURTS. 

Holding  courts       41.  For  and  notwithstanding:  anything  con- 
in  cities.  _  o       J         to  ^ 

tained  in  chapter  forty-seven  of  the  Revised 
Statutes  of  Ontario,  or  any  amendment  there- 
of, or  any  of  the  general  rules  in  force  in  the 
Division  Courts  of  this  Province,  in  any  city 
in  which  two  Division  Courts  are  established 
or  held,  all  or  any  of  the  sittings  of  both  of 
such  courts  may  be  appointed  and  held  in 
any  such  divisions,  and  both  clerks  of  such 
courts  may,  with  the  approval  of  the  Lieu- 
tenant-Governor in  Council,  liave  and  keep 
their  offices  in  the  same  Division  in  such  city. 

Use  of  court-         4S.  The  sittings  of  the  Division  Court  in 

house.  1       1     1  1    • 

any  county  town  may  be  held  m  the  county 
court-house,  and,  in  the  cases  of  cities  and 
towns  separated  from  the  county,  the  use  of 
the  court-house  for  such  purpose  may-  be 
taken  into  account  in  settling  the  proportion 
of  the  charges  to  he  paid  by  the  city  or  town 
for  the  maintenance  of  the  court-house. 

JURIES. 

R.  s.  o.  c.  47,  s.  43.  Section  one  hundred  and  nine  of  the 
Division  Courts  Act  is  hereb}^  repealed,  and  the 
following  section  is  substituted  therefor : 
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109.  Either  party  may  require  a  jury  in  ac-  when  a  jury 

^        *'  *'  ^  .^       ./  maybe  required. 

tions  of  tort  or  replevin  where  the  sum  or  the 
value  of  the  goods  sought  to  be  recovered  ex- 
ceeds twenty  dollai-s,  and  in  all  other  actions 
where  the  amount  sought  to  be  recovered  ex- 
ceeds thirty  dollars  (a). 

44.  The  one  hundred  and  twelfth  section  of  s.  112  amended 
the  Division  Courts  Act  is  hereby  amended  by 
inserting  after  the  word  "  beginning,"  in  the 
fourth  line  thereof,  the  words  "at  the  first  se- 
lection after  this  Act  comes  into  force,"  and  by 
adding  to  said  section  the  following : 

"In  case  it  shall  not  be  necessary  to  sum- 
mon all  the  persons  on  the  roll  or  rolls  entitled 
to  be  summoned  in  any  one  year,  the  clerk 
shall,  at  the  end  of  each  year,  so  certify  on  the 
roll,  and  shall  state  in  such  certificate  the  num- 
ber of  persons  summoned  during  the  year,  and 
at  what  number  on  the  roll  he  left  off ;  and,  in 

(a)  By  section  109  a  jurj''  might  the  language  used  that  this  was  the 
have  been  demanded  in  actions  of  intention  of  the  Legislature.  Keple- 
tort  when  the  amount  exceeded  .SIO,  vin  is  an  action  of  tort,  but  it  is  a 
and  in  all  other  actions  where  the  special  form  of  action,  claiming,  not 
amount  exceeded  S20.  The  right  the  recovery  of  a  certain  sum  of  mo- 
to  a  jury  is  plain  as  to  all  actions  ney,  but  the  return  of  goods  impro- 
of  tort,  except  replevin  ;  as  to  this  perly  seized  under  distress,  or  other- 
action,  it  is  not  very  clear,  though  it  wise  unjustly  taken  or  detained.  If 
would  be  plain  enough  if  the  words  a  judgment  for  the  plaintiff  directs  a 
were  "  in  actions  of  tort  where  the  return  of  the  goods,  or  so  much  in 
sum  sought  to  be  recovered  exceeds  lieu  thereof,  as  damages,  the  words 
S20,  and  in  replevin  where  the  value  used  would  be  inappropriate  to  any 
of  the  goods  sought  to  be  recovered  other  reading  of  the  section  than  the 
exceeds  $20."  one  here  suggested. 

It  may,  however,  be  inferred  from 
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Fees  for  Jury 
Fund. 


summoning  persons  for  the  next  year,  he  shall 
begin  with  the  next  number  on  the  roll  as 
nearly  as  he  conveniently  can ;  and  so  on  from 
year  to  year  until  all  the  rolls  have  been  gone 
through  (6)." 

45.  There  shall  be  paid  to  the  clerk  of  the 
Division  Court,  in  addition  to  all  costs  or  jury 
fees  now  by  law  payable  (c)  on  every  suit  en- 


(6)  The  difficulty  which  this  section 
Is  intended  to  obviate  was  pointed  out 
by  the  author  when  commenting  on 
the  now  amended  section  (see 
O'Brien's  D.  C.  Manual,  p.  103).  In 
practice,  the  persons  at  the  head  of 
the  list  were  called  upon  to  act  as 
jurors  year  after  year ;  now  the  whole 
list  must  be  gone  through. 

Section  112  of  the  Division  Courts 
Act  will  now  read  as  follows  : 

"The  jurors  to  be  summoned  to 
serve  at  any  Division  Court  shall  be 
taken  from  the  collector's  rolls  of  the 
preceding  year  for  the  townships  and 
places  wholly  or  partly  within  the 
division,  and  shall  be  summoned  in 
rotation,  beginning  at  the  first  selec- 
tion, after  this  Act  comes  into  force, 
with  the  first  of  such  persons  on  such 
roll;  and  if  there  be  more  than  one  such 
township  or  place  within  the  division, 
beginning  with  the  roll  for  that  within 
which  the  couit  is  held,  and  then  pro- 
ceeding to  that  one  of  the  other  rolls 
which  contains  the  greatest  number 
of  such  persons'  names,  and  so  on, 
until  all  the  rolls  have  been  gone 
through,  after  which,  if  necessary, 
they  may  be  again  gone  through, 
wholly  or  partly,  in  the  same  order, 


and  so  on,  toties  quoties.  In  case  it 
shall  not  be  necessary  to  summon  all 
the  persons  on  the  roll  or  rolls  enti- 
tled to  be  summoned  in  any  one  year, 
the  clerk  shall,  at  the  end  of  each 
year,  so  certify  on  the  roll,  and  shall 
state  in  such  certificate  the  number 
of  persons  summoned  during  the  year, 
and  at  what  number  on  the  roll  he 
left  olf  ;  and,  in  summoning  persons 
for  the  next  year  he  shall  begin  with 
the  next  number  on  the  roll,  as  nearly 
as  he  conveniently  can,  and  so  on, 
from  year  to  year,  until  all  the  rolls 
have  been  goue  through." 

(c)  By  section  47,  sub-sec.  2,  and 
Form  3,  of  the  Division  Courts  Act, 
each  juror,  sworn  in  any  cause,  was 
entitled  to  a  fee  of  ten  cents ;  and 
section  110  of  the  same  Act  directs 
the  clerk  to  collect  from  the  suitor 
who  demands  a  jury,  "the  proper 
fees  for  the  expense  of  such  jiiry." 
By  section  47  of  the  present  Act,  each 
juror  is  to  receive  the  sum  of  one  dol- 
lar, provided  he  does  not  attend  as  a 
witness  or  as  a  litigant.  This  section 
provides  for  a  fund  ^r  the  payment 
of  jurors,  as  to  which,  see  note  (e)  to 
section  47. 
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tered  (d)  where  the  claim  exceeds  twenty  dol-  Fees  for  Jury 
lars,  but  does  not  exceed  sixty  dollars,  three 
cents ;  where  the  claim  exceeds  sixty  dollars, 
but  does  not  exceed  one  hundred  dollars,  six 
cents ;  and  where  the  claim  exceeds  one  hun- 
dred dollars,  twenty-five  cents ;  and  the  same 
shall  be  taxed  and  allowed  as  costs  in  the  cause ; 
and,  on  or  before  the  fifteenth  day  of  January 
in  each  year,  every  clerk  shall  return  to  the  Retum. 
treasurer  of  the  county  a  statement,  under  oath, 
shewing  the  number  of  suits  originally  entered 
in  his  court  during  the  year  previous,  in  which 
the  claim  exceeded  twenty  dollars,  but  did  not 
exceed  sixty  dollars;  the  number  in  which  the 
claim  exceeded  sixty  dollars,  but  did  not  exceed 
one  hundred  dollars,  and  the  number  in  which 
the  claim  exceeded  one  hundred  dollars ;  and 
he  shall,  with  such  statement,  pay  over  to  such 
treasurer  the  sum  of  three  cents  on  each  suit 
so  entered  where  the  claim  exceeded  twenty 
dollars,  but  did  not  exceed  sixty  dollars ;  the 
sum  of  six  cents  on  each  suit  where  the  claim 
exceeded  sixty  dollars,  but  did  not  exceed  one 
hundred  dollars ;  and  the  sum  of  twenty-five 
cents  on  each  suit  where  the  claim  exceeded 
one  hundred  dollars,  together  with  all  other 
moneys  received  by  him  for  jurors'  fees  during 
the  year  ;  and  such  treasurer  shall  keep  an  ac- 

(d)  This  is  on  the  original  entry       or  interlocutory  proceeding, 
only,    and  not    on    any   subsequent 
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Cities  forming 
separate  divi- 
aions. 


Pees  of  jurors. 


count  of  all  such  moneys  so  received  by  him 
under  the  head  of  "  Division  Court  Jury  Fund." 

46.  In  cities  which  include  one  or  more  en- 
tire divisions  and  no  other  fraction  of  a  division 
the  clerk  shall  make  the  return  and  payment, 
provided  for  by  the  next  preceding  section,  to 
the  treasurer  of  such  city,  who  shall  keep  an 
account  of  such  moneys  in  the  same  way  as  is 
provided  in  the  case  of  county  treasurers,  and 
shall,  on  the  presentation  of  the  certificate  of 
the  judore,  forthwith  repay  to  the  clerk  of  the 
court  the  jurors'  fees  paid  by  him  in  the  same 
manner  as  is  hereafter  provided  in  the  case  of 
county  treasurers. 

47.  The  clerk  of  every  Division  Court  shall 
pay  to  each  person  who  has  been  summoned  as 
a  juror,  and  who  attends  during  the  sittings  of 
the  court  for  which  he  has  been  summoned-, and 
who  does  not  attend  as  a  witness  in  any  cause, 
or  as  a  litigant  in  his  own  behalf,  the  sum  of 
one  dollar  (e),  and  having  so  paid  the  same,  ex- 


(e)  Section  45  provides  that  the 
sums  therein  spoken  of  as  payable  to 
clerks  towards  the  jury  fund,  are  "in 
addition  to  all  costs  or  jury  fees  now 
by  law  payable."  These  two  sources 
of  revenue  are  now  to  form  one  fund 
for  the  payment  of  fees  to  jurors.  The 
present  section  47  says  that  each  juror 

(1)  who  has  been  summoned  as  a  juror 

(2)  who  attends  court,  and  (3)  who 
does  so  not  as  a  witness  or  suitor,  shall 
be  paid  one  dollar.  They  need  not 
necessarily  be  sworn  to  try  a  case  to 


be  entitled  to  the  fee.  It  is  not  said 
whether  this  dollar  fee  is  to  be  in  ad- 
dition to  the  ten  cents  to  a  suitor  un- 
der section  47,  sub-sec.  2,  of  the  Di- 
vision Courts  Act  (see  O'Brien's  D. 
C.  Manual,  p.  35) ;  but  it  is  plain,  from 
the  fact  that  both  sources  of  revenue 
are  to  be  paid  in  to  one  fund,  out  of 
which  jurors  are  to  paid,  that  they 
are  only  entitled  to  the  sum  of  one 
dollar  each  spoken  of  in  this  stujtion. 
(See  also  note  (c)  to  section  45). 
The  fee  of  one  dollar  Is  n-  -t  payable 
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cept  in  the  cases  in  the  next  preceding  section 
provided  for,  the  presiding  judge  shall  so  certify  ^^^f®^^ 
to  the  treasurer  of  the  county,  and  shall  deliver 
such  certificate  to  the  clerk,  and  the  treasurer 
of  the  county  shall,  upon  the  presentation  of 
such  certificate  to  him,  forthwith  pay  to  the 
clerk,  or  his  Older,  the  amount  which  the  clerk 
appears,  by  such  certificate,  to  have  paid  the 
jurors  as  aforesaid.  In  the  case  of  cities,  other 
than  those  provided  for  by  the  next  preceding 
section,  and  towns  separated  from  the  county, 
the  amounts  paid  in  by  the  clerks  of  the  courts 
in  such  cities  and  towns,  and  the  amounts  paid 
by  the  county  treasurer  to  the  clerks  of  such 
courts  for  jury  fees,  shall  be  taken  into  account 
in  settling  the  proportion  of  the  charges  to  be 
paid  by  the  city  or  town  towards  the  costs  of 
administration  of  justice. 

48.  The  word  "  fifteen  "  in  the  second  line  of  sec.  lu 
the  one  hundred  and  fourteenth  section  of  the 
Division  Courts  Act  is  repealed,  and  the  word 

"  twelVe"  is  substituted  therefor  (/). 

49.  There  shall  be  added  to   the  one  hun-  ggc.  121 
dredand  twenty-firstsectionof  thssaidDivision  *™®" 
Courts   Act  the    following    words : — "  In  the  Judge  may  caii 
event  of  the  panel  being  exhausted  before  a 

except  to  a  "person  who  has  been  (/)  See  note  (p)  to  that  section  in 

summoned  a.s  a  juror."  It  would  not,  O'Brien's  D.  C.  Manual.     Any  dif- 

therefore,  be  payable  to  a  juror  im-  ficulty  which  may  arise  fromj  there 

pannelled  and  sworn  under  section  not  being  enough  jurymen  in  court, 

122,  at  the  direction  of  a  judge,  to  try  is  provided  for  by  the  next  section, 
some  fact  controverted  in  the  cause. 
E 
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jury  shall  be  obtained,  the  judge  may  direct 
the  clerk  to  summon  from  the  body  of  the 
court  a  sufficient  number  of  disinterested  per- 
sons to  make  up  a  full  jury,  and  any  person  so 
summoned  may,  saving  all  lawful  exceptions 
and  rights  of  challenge,  sit  and  act  as  a  juror 
as  fully  as  though  he  had  been  regularly  sum- 
moned" {g). 


APPEALS 


UNDER  MASTERS 

ACT  Ql). 


AND     SERVANTS 


Modes  of  Appeal 
under  R.  S.  O.  e. 
133. 


50.  All  appeals  hereafter  to  be  made  from 
or  against  any  conviction  or  order  for  the  pay- 
ment of  wages,  or  any  order  of  dismissal  from 


((/)  In  the  Superior  Courts  "if  by 
means  of  challenges  or  other  cause  a 
sufficient  number  of   unexcepticnal 
jurors  doth  not  appear  at  the  trial 
either  party  may  pray   a  tales.     A 
tales  is  a  supply  of  such  men  as  are 
summoned  upon  the  first  panel,  in 
order  to  make  up  the  deficiency  .  .  . 
and  the  judge  is  empowered,  at  the 
prayer  of  either  party,  to  award  a 
tales  de  circumstantibus    of  persons 
present  in  court,  to  be  joined  to  the 
other  jurors  to  try  the  cause  ;  who 
are  liable  however  to  the  same  chal- 
lenges as  the  principal  jurors."    The 
writer  quaintlj''  continues,  "  This  is 
usually  done  till  the  legal  number  of 
twelve  is  completed,  in  which  patri- 
archal and  apostolic  number  Sir  Ed- 
ward Coke  hath    discovered    abun- 
dance of   mystery."      (Blackstone's 
Coen.  vol.  IV.  p.  365.)    We  have  de- 
generated from  the  "  number  of  per- 


fection "  to  the  fanciful  number  five. 
A  person  summoned  in  this  way 
would,  doubtless,  be  entitled  to  his 
dollar  fee  under  section  47,  subject 
to  the  exceptions  therein  set  forth. 

As  to  the  right  of  challenge,  see 
O'Brien's  D.  C.  Manual,  p.  109. 

(h)  Until  this  time  the  right  of  ap- 
peal from  the  decision  of  magistrates 
under  this  Act  was  to  the  Ueneral 
Sessions  of  the  Peace.  The  County 
judge  is  the  presiding  officer  in  both 
courts,  but  it  was  thought  that  it 
would  be  more  convenient  and  save 
time  to  have  the  appeal  heard  in  a 
Division  Court. 

Api^eals  under  this  Act  are  very 
uncommon,  and  the  practical  utility 
of  this  legislation  may  well  be  ques- 
tioned. It  would  have  been  much 
better  if  the  Legislature  had  conferred 
all  jurisdiction  under  the  Act  on  the 
Division  Courts.     This   would  have 
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service  or  employment  or  against  any  decision 
of  any  Justice  or  Justices  under  the  one  hun- 

been  quite   as   advantf^eous  to   all  The  following  is  the  Act  refered 

parties,  and  saved  appeals.  to  : — 

Revised  Statutes  of  Ontario,  Chapter  133. 

An  Act  respecting  Master  and  Servant. 

1.  [Slavery  prohibited.] 

2.  No  voluntary  contract  of  service  or  indentures  en-  No  voluntary 

•'  contract  of  ser- 

tered  into  by  any  parties  shall  be  binding  on  them,  or  vice  or  inden- 
r    ^   '        r  -,  .  ,  r     .        <^"res  to  be 

either  of  them,  for  a  longer  time  than  a  term  of  nine  binding  longer 
years  from  the  day  of  the  date  of  such  contract.     (C. 
S.  U.  C.  c.  75,  s.  2. 

3.  It  shall  be  lawful  in  any  trade,  calling,  business,  ^S^Trkmen, 
or  employment,  for  an  agreement  to  be  entered  into  f,^the  OTpfite^of 
between  the  workman,   servant,  or   other  person  em-  the  business. 
ployed,  and  the  master   or  employer,  by  which  agree- 
ment a  defined  share  in  the  annual  or  other  net  profits 

or  proceeds  of  the  trade  or  business  carried  on  by  such 
master  or  employer,  may  be  allotted  and  paid  to  such 
workman,  servant,  or  person  employed,  in  lieu  of,  or 
in  addition  to  his  salary,  wages,  or  other  remuneration, 
and  such  agreement  shall  not  create  any  relation  in  the 
nature  of  partnership  or  any  rights  or  liabilities  of  co- 
partners, anj^  rule  to  the  contrary  notwithstanding  ; 
and  any  person  in  whose  favour  such  agreement  is 
made,  shall  have  no  right  to  examine  into  the  accounts 
or  interfere  in  any  way  in  the  management  or  con- 
cerns of  the  trade,  calling,  or  business  in  which  he  is  em- 
ployed under  the  said  agreement  or  otherwise  ;  and 
any  periodical  or  other  statement  or  return  by  the  em- 
ployer of  the  net  profits  or  proceeds  of  the  said  trade, 
calling,  business,  or  employment  on  which  he  declares 
and  appropriates  the  share  of  profits  payable  under 
the  said  agreement,  shall  be  final  and  coHclusive  be- 


68 


MASTER  AND  SERVANT. 


[Sec.  50. 


dred  and  thirty-third  chapter  of  the  Revised 
Statutes  of  Ontario,  entitled  "  An  Act  respect- 


Certain  agree- 
ments within 
this  Act. 


Verbal  as  well  a 
written  agree- 
ments between 
masters  and 
sei-vants  to  be 
binding. 


Tavern-keepers, 
etc.,  not  to  keep 
wearing  apparel 
of  servant  in 
pledge  for  any 
amount  above 


How  certain 
differences  be- 
tween master 
and  servant  are 
to  be  decided. 


tween  the  parties  thereto,  and  all  persons  claiming  un- 
der them  respectively,  and  shall  not  be  impeachable 
upon  any  ground  whatever.     (36  V.  c.  25,  s,  7.) 

4.  Every  agreement  of  the  nature  mentioned  in  the 
last  preceding  section  shall  be  deemed  to  be  within  the 
provisions  of  this  Act,  unless  it  purports  to  be  excepted 
therefrom  or  this  may  otherwise  be  inferred.  (36  V. 
c.  25,  s.  2.) 

5.  All  agreements  or  bargains  verbal  or  written,  be- 
tween masters  and  journeymen  or  skilled  labourers  in 
any  trar'e,  calling  or  craft  or  between  masters  and  ser- 
vants or  labourers  for  the  performance  of  any  duties  or 
service  of  whatsoever  nature,  shall,  whether  the  perform- 
ance has  been  entered  upon  or  not  be  binding  on  each 
party  for  the  due  fulfilment  thereof  ;  but  a  verbal  agree- 
ment shall  not  exceed  the  term  of  one  year.  (C.  S.  U. 
C.  c.  75,  s.  3.) 

6.  No  tavern-keeper  or  boarding-house  keeper  shall 
keep  the  wearing  apparel  of  any  servant  or  labourer  in 
pledge  for  any  expenses  incurred  to  a  greater  amount 
than  six  dollars  and  on  payment  or  tender  of  such  sum 
or  of  any  less  sum  due,  such  wearing  apparel  shall  be 
immediately  given  up  whatever  be  the  amount  due  by 
such  servant  or  labourer,  but  this  is  not  to  apply  to 
other  property  of  the  servants  or  labourer.  (C.  S.  IT. 
c.  75,  s.  6.) 

7-  If  after  the  termination  of  an  engagement  between 
master  and  servant,  any  dispute  arises  between  vhem  in 
respect  of  the  term  of  such  engagement  or  of  any  mat- 
ter appertaining  to  it,  the  Justice  or  Justices  of  the 
Peace  who  receive  the  complaint  shall  be  bound  to  de- 
cide the  matter  in  accordance  with  the  provisions  of 
this  Act,  and  as  though  the  engagement  between  the 


Sec.  50.] 


MASTER   AND   SERVANT.  69' 


parties  still  subsisted,  but  proceedings  must  be  taken 
within  one  month  after  the  engagement  has  ceased. 
(29  V.  c.  33,  s.  1.) 

8.  In  case  any  written  agreement  or  bargain  is  made  Aarreements 

•^  °  r  i      •  made  out  of 

out  of  Ontario  for  the  performance  of  any  duties  or  Ontario  for  the 

service  within  Ontario,  which  agreement  or  bargain  if  service  therem 
it  had  been  made  within  Ontario,  could  have  been  en-  KnUr?".^^'^^^ 
forced  therein  under  the  provisions  of  this  Act,  or  in 
respect  of  which  agreement  or  bargain  any  proceedings 
might  in  such  case  have  been  had  or  taken  under  this 
Act,  then  such  written  agreement  or  bargain  made  as 
aforesaid  without  Ontario  may  be  enforced  in  like  man- 
ner, and  the  like  proceedings  may  be  had  in  respect 
thereof,  upon  the  parties  thereto  being  or  coming 
within  this  Province,  as  if  such  agreement  had  been 
made  within  Ontario.     (36  V.  c.  24,  s.  1.) 

9.  Any  one  or  more  of  Her  Majesty's  Justices  of  Summary  pro- 
the  Peace  may  receive  the  complaints  upon  oath  of  justices. 
parties  complaining  of  any  contravention  of  the  pre- 
ceding provisions  of  this  Act,  and  may  cause  all  parties 
concerned  to  appear  before  him  or  them,  and  shall 

hear  and  determine  the  complaint  in  a  summary  and 
expeditious  manner  (C.  S.  U.  C.  c.  75,  s.  7). 

10.  Whenever  the  Justice  takes  the  evidence  of  the  Evidence, 
complainant  in  support  of  his  or  her  claim,  the  said  Jus- 
tice shall  be  bound  to  take  the  evidence  of  the  defend- 
ant also  if  tendered  (29  V.  c.  33,  s.  2). 

11.  Complaints  against  any  person  under  this  Act  jurisdiction. 
may  be  prosecuted  and  determined  in  any  county  in 

which  the  person  complained  against  is  found  (C.  S. 
U.  C.  c.  75,  8.  11). 

12.  Any  one  or  more  of  such  Justices  upon  oath  of  Complaints  by 
any  such  servant  or  labourer  against  his  master  or  em-  emp?oyeraf*^"^* 
ployer   concerning   any  non-payment  of  wages,  may 

summon  such  master  or  employer  to  appear  before 
him  or  them  at  a  reasonable  time  to  be  stated  in  the 
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ing  Master  and  Servant "  (i),  shall,  notwith- 

Justices  to  de-     summons,  and  he  or  they  or  some  other  Justice  or 

pkini^  ^'^"^  Justices  shall,  upon  proof  on  oath  of  the  personal  ser- 
vice of  such  summons,  examine  into  the  matter  of  the 
complaint,  whether  the  master  or  employer  appears  or 
not,  and  upon  due  proof  of  the  cause  of  the  complaint, 
the  Justice  or  Justices  may  discharge  such  servant 
or  labourer  from  the  service  or  employment  of  such 
master,  and  may  direct  the  payment  to  him  of  any 
wages  found  to  be  due  not  exceeding  the  sum  of  forty 
dollars,  and  the  said  Justice  or  Justices  shall  make 
such  order  for  payment  of  the  said  wages  as  to  him  or 
them  seems  just  and  reasonable  with  costs,  and  in  case 
of  non-payment  of  the  same,  together  with  the  costs, 
for  the  space  of  twenty-one  days  after  such  order  has 
been  made,  such  Justice  or  Justices  shall  issue  his  or 
their  warrant  of  distress  for  the  levying  of  such  wages 
together  with  the  costs  of  conviction  and  of  the  dis- 
tress (C.  S.  U.  C.  c.  75,  s.  12). 

Appeals.  13.  Any  person  who  thinks  himself  aggrieved  by  any 

such  conviction  or  order  for  the  payment  of  wages,  or 
by  any  order  of  dismissal  from  service  or  employment, 
or  any  order  or  decision  of  any  Justice  or  Justice;, 
under  this  Act,  may  appeal  in  the  same  manner  as  is 
provided  in  "  The  Act  respecting  Summary  Convic- 

Rev.  Stat.  c.  74.  tions  before  Justices  of  the  Peace,"  (Rev.  Stat.  c.  74)  ; 
and  in  case  of  dismissal  of  the  appeal  or  affirmance  of 
the  conviction,  order  or  decision,  the  court  appealed  to 
shall  order  and  adjudge  the  offender  to  be  punished 
according  to  the  conviction,  or  shall  enforce  the  order 
for  payment  of  wages  or  of  dismissal,  as  the  case  may 
be,  and  for  the  payment  of  the  costs  awarded,  and 
shall,  if  necessary,  issue  process  for  carrying  such  judg- 
ment into  effect  (C.  S.  U.  C.  c.  75,  .s.  13). 

(t)  As  will  be  seen  by  reference  to       section  12  of  C.  S.  U.  C.  cap.  75,  from 
this  Statute  (at  p.  1191  of  R.  S.  0. ),       which  it  was  taken,   gives  Justices 
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standing  anything  contained  in  the  thirteenth 
section  of  the  said  Act,  be|made  to  the  Division 
Court,  holden  in  the  division  in  which  the 
cause  of  action  arose  (j),  or  in  which  the  party 
complained  against,  or  one  of  them,  resided  at 
the  time  of  the  making  of  the  complaint. 

•51.  The  person  proposing  to  appeal  (k)  shall  Notice  of 
give  to  the  opposite  party  a  notice  in  writing 
of  his  appeal,  and  of  the  cause  or  matter  there- 
of (I)  within  four  days  after  such  conviction, 


power  to  determiiie  complaints  by 
servants  a^^ainst  their  mastera  con- 
cerning any  "niisusage,  refusal  of 
necessary  provisions,  cruelty  or  ill- 
treatment."  These  powers,  not  being 
within  the  jurisdiction  of  the  Legis- 
lature of  Ontario,  have  not  been  in- 
corporated into  the  Revised  Statutes  ; 
and,  by  section  .54  of  the  present  Act, 
sections  50  to  53,  both  inclusive,  do 
not  apply  to  any  appeal  from  any  de- 
cision in  reference  to  the  matters 
quoted  above.  Such  appeals  are  there- 
fore still  governed  by  section  13  of 
K.  S.  O.  cap.  133. 

The  result  is,  therefore,  that  the 
appealable  matters  under  this  section 
are  only  such  things  as  a  Justice  is 
empowered  to  adjudicate  upon  by 
virtue  of  the  Master  and  Servant 
Act,  as  it  appears  in  R.  S.  0.  cap.  133. 
These  matters  are  referred  to  in 
sec.  9  of  that  Act,  as  any  contraven- 
tion of  its  preceding  provisions,  and 
they  include  those  more  specifically 
set  forth  in  sec.  12,  viz. :  any  order  for 
the  payment  of  wages,  and  the  dis- 
charge of  the  servant  from  service  or 
employment.  Nothing  Is  said  about  an 


appeal  from  an  order  dismissing  the 
complaint ;  but  it  may  be  presumed 
that  this  eventuality  is  covered  by 
the  general  words  *'  or  against  any 
decision  of  any  Justice,  &c." 

ij)  These  words  must  be  construed 
in  the  same  way  as  the  like  words  in 
the  Division  Courts  Act,  as  to  which 
see  note  (ji)  to  section  62  of  that  Act. 
If,  therefore,  the  contract  be  made  in 
one  Division  and  the  breach  occur  in 
another,  the  appeal  must  be  made  to 
the  court  for  the  Division  in  which 
the  party  complained  against  resided 
at  the  time  the  complaint  was  made. 

{k)  That  is,  any  person  who  thinks 
himself  aggrieved  by  any  conviction 
or  order  for  the  payment  of  wages  or 
by  any  order  of  dismissal  from  ser- 
vice or  employment,  or  any  order 
under  the  Master  and  Servant  Act. 

(0  This  notice  may  be  in  the  fol- 
lowing form  :— 


To of 


Take  notice,  that  I,  the  undersigned 
A.  B.  of,  &c.,  do  intend  [or  if  given 
by  attorney,  that  A.  B.,  of,  &c.,  in- 
tends] to  enter  and  prosecute  an  ap- 
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order,  decision  or  judgment,  and  eight  days,  at 
least,  before  the  holding  of  the  court  at  which 
the  appeal  is  to  be  heard,  and  shall  also,  within 
the  four  days,  enter  into  a  bond  (m)  to  the  oppo- 


peal  at  the         Division  Court  of  the 
County  of  ,  to  be  holden 

at  on  the  day  of 

next,  against  a  certain  order 
bearing  date  the  day  of 

instant,  and  made  by  one 
Esq.,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  County  of 
[or  Police  Magistrate,  as  the  case  map 
be]  whereby  I  [or  the  said  A.  B.]  was 
ordered  [here  state  the  purport  of  the 
order  and  the  amount  adjudged  to  be 
paid,  d'c] 

And  further  take  notice  that  the 
grounds  of  my  appeal  {or  of  the  ap- 
peal of  the  said  A.  B.)  are  as  follows  : 
— {here  state  concisely,  but  clearly,  the 
grounds  relied  on,  taking  care]  to  give 
them  all,  as  the  appellant  will  not  be 
allowed  to  go  into  grounds  not  stated). 

Dated,  &c.  A.  B., 

or attorney 

for  A.  B." 

This  notice  should  if  possible  be 
served  personally,  but  this  is  not 
compulsory,  and  it  would  be  sufficient 
if  left  at  the  dwelling  house  of  the 
party  ^vith  his  wife  or  servant  or 
other  member  of  his  household,  so 
that  it  can  reasonably  be  presumed 
to  have  come  to  his  knowledge  (Oke's 
Magisterial  Synopsis,  198).  This  ser- 
vice has  to  be  made  within  four  days 
after  the  day  the  decision  is  given 
and  eight  days  before  the  holding  of 
the  Court,  not  counting  the  day  the 
notice  is  given  nor  the  court  day. 


When  the  service  is  effected  an 
affidavit  should  be  at  once  made  as 
both  have  to  be  filed  with  the  clerk, 
as  directed  b^  section  52. 

(wi)  The  following  is  suggested  as 
a  form  of  bond  : — 

'*  Know  all  men  &c.  {as  in  form  on 
p.  44  ante,  to,  dated,  &c.) 

Whereas  on  the  day  of 

before  ,  Esq.,  one  of  Her  Ma- 

jesty's Justices  of  the  Peace  for  the 
County  of  ,   a  complaint  was 

made  by  {here  state  the  nature  of  the 
complaint  and  the  names  of  the  x>arties) 
and  whereas  Esq.,  as  such 

Justice,  did  on  the  day  of 

make  an  order  to  the  following  effect 
{here  state  the  nature  of  the  order). 

And  whereas  the  said  thinks 

himself  aggrieved  by  such  order,  and 
desires   to  appeal  therefrom  to  the 
Division  Court  of  the  County 
of  at  the  sittings  thereof  to  be 

holden  on  the  day  of 

Now  therefore  the  condition  of  this 
bond  is  such  that  if  the  above  boun- 
den  {the    appellant)   shall    per- 

sonally appear  at  the  said  court,  and 
try  such  aj)peal  and  abide  by  the 
judgment  of  the  said  court  thereon 
and  pay  such  costs  as  shall  be  by  the 
said  court  awarded,  then  this  obli- 
gation shall  be  void,  otherwise  to 
remain  in  full  force  and  virtue. '' 

Signed,  sealed,  &c. 
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site  party  with  two  sufficient  sureties — to  be 
approved  of  by  the  clerk  of  the  court — in  the 
penal  sum  of  one  hundred  dollars,  conditioned, 
personally  to  appear  at  the  said  court  and  try 
such  appeal,  and  to  abide  the  judgment  of  the 
court  thereon,  and  to  pay  such  costs  as  shall  be 
by  the  court  awarded,  and  upon  such  notice 
being  served  and  bond  executed  and  tiled  with 
the  clerk,  all  proceedings  on  the  order,  convic- 
tion, or  decision  appealed  against  shall  be  stayed 
until  the  determination  of  the  appeal. 

53.  The  clerk  shall,  on  the  bond  and  notice  ^^f^  *^  }^® 

'  entered  by 

cf  appeal  with  an  affidavit  of  service  thereof  ^^®''^* 
being  filed  in  his  office,  enter  the  cause  in  his 
procedure-book  (n)  and  the  appeal  may  be  tried 
with  a  jury  if  the  appellant  file  with  the  clerk 

It  will  be  noticed  that  the  appel-  cution  which  might  be  similar  in  form 

lant  has  to  appear  on  the  hearing  of  to  those  given  on  ante  p.  45.    It  would 

the  appeal  i7i  person.  not  probably  be  necessary  to  give  the 

This  bond  is  to  be  approved  by  the  opposite  party  an  opportunity  of  ob- 

clei'k  of  the  court.     He  would  pro-  jecting  to  the  bond.      The  statute 

bably  require  for  his  own  protection  seems  to  leave  all  that  in  the  hands 

an  affidavit  of  justification  and  exe-  of  the  clerk. 

(ti)  This  entry  might  be  as  follows  : 

No. A.D.,  1880. 

John  Brown,  of  &c.,  (api^ellant)  v.  Thomas  Ford,  of  &c.,  (Respondent). 
Appeal  under  the  Master  and   Servant  Act- 
1880 


14 


July 


Bond  in  appeal  approved  by  Clerk. 

Bond  and  notice  of  appeal  with  affidavit  of  service  filed. 

Respondent  filed  notice  requiring  jury,  and  deposited  there- 
for $ 

Cause  tried.    Verdict  of  jury  dismissing  appeal. 
(or,  if  facts  so  require  it,  state  as  follmvsj  ; 

Cause  tried.  Verdict  affirming  order.  Judge  ordered  ap- 
pellant to  pay  the  costs.  {Any  other  order  may  he  simi- 
lurlif  entered). 
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Proceedings  in 
case  of  appeal 
dismissed  or 
affirmed. 


at  the  time  of  filing  the  bond  a  notice  requir- 
ing a  jurj^  (o),  or  if  the  respondent,  within  four 
days  after  the  service  of  the  notice  of  appeal 
upon  him,  file  a  notice  with  the  clerk,  requiring 
a  jury,  and  if  the  proper  fees  are,  in  either  case, 
deposited  with  the  clerk  ;  otherwise  the  judge 
may  try  the  appeal  without  a  jury,  or  may 
summon  a  jury  from  the  body  of  the  court,  as 
to  him  seems  meet. 

53.  In  case  of  the  dismissal  of  the  appeal 
or  affirmance  of  the  conviction,  order  or  decis- 
ion, (oo)  the  judge  may  order  and  adjudge  the  of- 
fender to  be  punished  (p)  according  to  the  con- 
viction or  order,  or  he  may  direct  the  enforce- 
ment of  the  order  for  payment  of  wages  or  of 
dismissal,  as  the  case  may  be,  with  the  payment 
of  the  costs  awarded,  and  any  order  or  orders 
made  by  him  in  the  premises  shall  be  enforced 
and  carried  into  execution  by  the  officers  of  the 
court.  The  judge  may  direct  execution  to  is- 
sue for  the  levying  of  any  moneys  or  costs 
awarded  or  ordered  to  be  paid, and  in  the  event 
of  any  such  moneys  or  costs  being  payable  by 
the  appellant,  which  have  not  been  levied  un- 
der execution  against  the  goods  of  the  appel- 


(o)  For  form  of  notice  see  O'Brien's 
I>.  C.  Manual  p.  417,  altering,  how- 
ever, the  words  "Plaintiff,"  and 
"  Defendant,  "  respectively  to  *'  Ap- 
pellant "  and  "  Respondent," 

{oo)  The  eventuality  of  the  appeal 
being  allowed  is  not  alluded  to.  It 
is  doubtful  whether  the  payment  of 


costs  could  be  enforced  against  a  re- 
spondent. 

(p)  These  words  are  entirely  inap- 
propriate, and  can  have  no  meaning 
here.  See  section  12  of  the  Master 
and  Servant  Act,  ante  p.  59,  and 
next  section. 
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laiit,  the  judge  may  order  the  bond  to  be  deliv- 
ered up  to  the  respondent,  who  shall  be  entitled 
to  recover  the  amount  due  him  with  costs  in 
any  Division  Court  having  jurisdiction. 

54.  The  next  preceding  four  sections  shall  Not  to  apply  in 

.  certain  casee, 

not  apply  to  any  appeal  from  or  agamst  any 
order,  conviction  or  decision  made  under  the 
twelfth  section  of  the  seventy-fifth  chapter  of 
the  Consolidated  Statutes  of  Upper  Canada, 
on  any  matter  not  within  the  jurisdiction  of 
the  Legislature  of  Ontario  (q). 

MISCELLANEOUS. 

55.  Section    ninety -four   of    the    Division  sec.  94  r,  s.  o. 
Courts  Act  is  repealed,  and  the  following  sub-  new*  ectfon 

substituted. 

stituted  therefor  : — 

"94.  If  the  set-off,  proved  to  the  satisfac- where  set-off 
"  tion  of  the  judge,  exceeds  the  amount  shewn  due  to  plaintiff. 
"  to  be  due  to  the  plaintiff,  the  plaintiff  shall 
"  be  non-suited  (7')  or  the  defendant  may  elect 
"  to  have  judgment  for  such  excess,  provided 
"  such  excess  be  an  amount  within  thejurisdic- 
"  tion  of  the  court,  and  if  such  excess  be 
"  greater  in  amount  than  the  jurisdiction  of 
''■  said  court  the  judge  may  adjudicate  that  an 
"  amount  of  such  set-off  equal  to  the  amount 
"  shown  to  be  due  to  the  plaintiff  be  satisfied 
"  by  such  claim,  but  such  adjudication  shall  be 

(q)  See  note  (i)  to  section  50  ante  p.  (r)  SeeO'Brien'sD.C.  Manual,  pp. 

70.  81, 100,  303. 
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"  no  bai'  to  the  recovery  by  the  defendant  in 
'•'  any  subsequent  suit  for  the  residue  of  such 
"  set-off  (s).  " 
Clerk  to  mail         5^.  The  clerk  of  every  Division  Court  shall 

notice  of  pay-  »' 

ment  of  money,  immediately  after  the  receipt  of  any  sum  of 
money  whatever,  for  any  party  to  the  suit, 
forward,  through  the  post-office,  to  the  party 
entitled  to  receive  the  same,  a  notice,  enclosed 
in  an  envelope  addressed  to  such  party  or  in 
the  case  of  a  transcript  of  judgment  from 
another  court,  then  to  the  clerk  who  issued  the 
same,  at  his  proper  post-office  address,  inform^ 
ing  him  of  the  receipt  of  such  money.  The 
notice  thus  sent  shall  be  prepaid  and  registered,, 
and  the  clerk  shall  obtain,  and  file  among  the 
papers  in  the  suit  the  post-office  certificate  of 
such  registration,  and  shall  deduct  the  postage 
and  charge  for  registration  from  the  moneys 
in  his  hands,  but  he  shall  charge  no  fee  for 
such  notice.     The  absence  from  amongrst  the 

(«)  The  difficulty  attending  section  set-off,  but  may,  if  he  so  prefer,  for 
94  of  the  Division  Courts  Act  and  any  reason,  defend  upon  any  other 
the  attempt  to  remedy  it  by  Kide  ground,  or  let  judgment  go  by  de- 
152,  are  explained  and  commented  fault  and  then  sue  for  his  own  claim, 
on  in  the  notes  thereto  in  O'Brien's  By  this  section,  if  plaintiff  have  an 
Division  Coui-t  Manual,  to  which  the  account  of  $L00  against  defendant 
reader  is  referred.  This  amendment  and  defendant  put  in  a  set-off  of  $200, 
puts  beyond  doubt  the  right  of  the  and  both  are  proved,  the  latter  is  en- 
defendant  to  have  judgment  in  his  titled  to  judgment  for  $100,  and  thus 
own  favour  for  any  amount  within  he  recovers,  in  effect,  a  judgment  for 
the  jurisdiction  of  the  Court,  with-  §200  -for  that  is  what  the  allowance 
out  his  being  put  to  the  necessity  of  of  his  set-off  of  $200  amounts  to— and 
a  cross  action.  Of  cours  e  the  de-  the  Court  has  adjudicated  on  a  claim 
f endant  is  not  compellable  to  plead  a  for  that  sum. 
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papers  in  the  suit  of  any  such  certificate  of 
registration  shall  be  privfia  facie  evidence 
against  the  clerk  that  such  notice  has  not  been 
forwarded  {t). 

•57.  When  the  books,  papers  and  other  mat-  Renewal  of  ere 

'  ^    ^  cution  by  county 

tors  in  the  possession  of  any  clerk,  by  virtue  t^n'J^eJ"  *^'^" 
of  or  appertaining  to  his  office,  become, the  pro- 
perty of  the  county  crown  attorney,  under  the 
forty-fourth  section  of  the  Division  Courts 
Act,  or  in  case  of  the  suspension  of  a  clerk, 
such  county  croAvn  attorney  may,  during  such 
suspension,  or  until  the  appointment  and 
qualification  of  aAother  clerk,  when  the  same 
shall  be  presented  for  that  purpose,  renew  any 
writ  of  execution  issued  out  of  such  court, 
which  may  lawfully  be  renewed,  and  such  re- 
newal shall  have  the  same  force  and  effect  as 
if  the  same  had  been  renewed  by  a  clerk  of 


it)  This  section  threws  a  duty  on 
clerks  which  will  doubtless  prove  sat- 
isfactory to  the  public,  but  is  hardly 
fair  to  the  clerks,  as  it  imposes  work 
upon  them  without  providini,'  any 
compensating  remuneration.  They 
can  console  themselves  with  the  re- 
flection that  it  will  largely  increase 
public  confidence  in  Division  Court 
administi-ation,  which  imfortunately, 
as  to  some  few  of  them,  is  rather  at 
a  low  ebb,  and  which  has  doubtless 
rendered  this  legislation  expedient. 
Rule  159  is  not  affected  by  this 
section  ;  the  notice  required  by 
the    Act,   b  ing    only    intended    to 


advise  parties  that  certain  moneys 
lie  hi  the  hands  of  some  clerk 
to  their  credit.  Thty  are  governed 
by  the  provisions  of  Rule  159,  which 
comes  in  at  this  stage  for  the  protec- 
tion of  clerks. 

This  section  is  a  re-enactment  of 
Rules  95  and  180,  but  omits  the 
words  contained  in  Rule  95. 

This  notice  should,  as  a  matter  of 
convenience,  be  noted  in  the  pro- 
cedure book,  giving  the  date  and  stat- 
ing that  the  notice  has  been  mailed 
to  plaintiff  or  clerk,  as  the  case  may 
be. 
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the  court,  and  he  shall  be  entitled  to  the  same 
fees  therefor  as  a  clerk  for  like  services. 
Returns  by  08.  Evcrv  iudsje  of  a  County  Court  shall 

judges  of  judg-  J    J       t>  J 

ment  debtors     make  a  return  to  the  Provincial  Secretary,  on 

committed.  -^  ' 

or  before  the  fifteenth  day  of  January  in  every 
year,  showing  the  number  of  judgment  debt- 
ors who,  during  the  twelve  months  ending 
the  thirty-first  of  December  previously  were 
ordered  to  be  committed  under  each  of  the 
five  heads  mentioned  in  the  one  hundred  and 
eighty-second  section  of  the  Division  Courts 
Act. 
Sec.i77amen  ed      59.  Scction  One  hundred  and  sevcntv-seven 

Affidavit  re-  •^ 

S^enf^sum-  ^^  ^^^^  Divisiou  Courts  Act   is    amended  by 
°^^°^"  adding    thereto    the    following  :    "Provided, 

nevertheless,  that  before  such  summons  (u) 
shall  issue,  the  plaintiff,  his  attorney  or  agent 
shall  make  and  file  with  the  clerk  of  the  court 
from  which  the  summons  may  issue  an  affida- 
vit stating  (])  That  the  judgment  remains  un- 
satisfied in  the  whole  or  in  part ;  (2)  That  the 
deponent  believes  that  the  defendant  sought 
to  be  examined  is  able  to  pay  the  amount  due 
in  respect  of  the  judgment  or  some  part 
thereof ;  (3)  or,  that  the  defendant  sought  to 
be  examined  has  rendered  himself  liable  to  be 
committed  to  gaol  under  the  Division  Courts 
Act  (v). 

(•m)  One   summons    only    is    now  (v)  The  following  form  of  affidavit 

necessary,   as  provided  by  the  next       may  be  used  : 
section. 
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60.  Section  one  hundred  and  eighty- three  sec  iss 

amended. 

of  the  said  Division  Courts  Act  is  amended  by  9"®  service  of 

•^    judgment  sum- 

sbrikinff  out  the  word  "  twice  "  in  the  fifth  line  ™o«soniy. 
thereof  (w). 


{Style  of  Court  and  Cause). 
"I  of  the  of  in 

the  County  of  ,  the    above 

plaintiff  {or  attorney  or  the  agent  of 
the  above  plaintiff)  make  oath  and 
say  : 

1.  That  I  did  on  or  about  the 

day  of  18    ,  obtain  a  judgment 

of  this  court  {or  obtain  a  judgment  in 
the  Division  Court  of  which 

has  been  removed  into  this  court  by 
transcript)  against  the  defendant  for 
the  simi  of  S  for  debt  {or  dam- 

ages) and  costs. 

2.  That  the  said  judgment  is  still 
unsatisfied  {or,  unsatisfied  to  the 
amount  of  $  )." 

3.  That  I  believe  the  said  defen- 
dant (oj*  the  defendant— sought  to  be 
examined  herein)  is  able  to  pay  the 
amount  due  in  respect  of  the  said 
judgment  or  some  part  thereof. 

(or,  in  place  of  this  lust  clause,  say) 
3.  That  I  believe  the  said  defen- 
dant {or  the  defendant sought 

to  be  examined  herein)  has  rendered 
himself  liable  to  be  committed  to  gaol 
under  the  Division  Courts  Act." 
Sworn,  &c. 

Should  the  judgment  be  in  favour 
of  the  defendant  against  the  plaintiff 
on  a  set-off  it  would  be  necessary  to 
alter  the  affidavit  to  meet  such  case. 

It  would  not  be  proper  to  state  the 
last  two  clauses  in  the  alternative. 
There  might  be  no  objection  to  both 
being  stated,  should  the  facts  wan-ant 


it,  but  there  must  be  a  definite  state- 
ment of  one  or  other  before  the  statute 
is  satisfied  (see  Quackenbush  et  al.  v. 
Snider,  13  C.  P.  201,  referred  to  at 
length,  at  p.  180  of  O'Brien's  D.  C. 
Manual). 

The  last  part  of  this  section  seems 
to  refer  to  section  182  of  the  Division 
Courts  Act,  under  which  a  d»^fendant 
would  be  liable  to  be  committed  if  he 
(1)  obtained  credit  from  the  plaintiff, 
or  incurred  the  debt  or  liability  under 
false  pretences  or  by  means  of  fraud 
or  breach  of  trust  ; 

(2)  Wilfully  contracted  the  debt  or 
liability  without  having  bad  at  the 
time  a  reasonable  expectation  of  being 
able  to  pay  or  discharge  the  same  ; 

(3)  Has  mad«  or  caused  to  be  made 
any  gift,  delivery  or  transfer  of  any 
jiroperty  or  has  removed  or  concealed 
the  same  with  intent  to  defraud  his 
creditors  or  any  of  them  ;  or 

(4)  Has  had  at  some  time  since 
the  judgment  obtained  against  him 
(though  he  may  not  still  be  in  that 
position)  sufficient  means  and  ability 
to  pay  the  same,  and  has  refused  or 
neglected  to  pay  it  at  the  time  or- 
dered. 

(u')  Under  that  section  a  judgment 
debtor  was  not  liable  to  commitment 
for  default  in  attending  examination 
unless  the  judge  were  satisfied  that 
his  non-attendance  was  wiUxd  or  that 
he  had  failed  to  appear  after  being 
twice  summoned.  The  Legislature 
has  now  very  properly  gone  l)ack  to 
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R.  S.  O.,  c.  67 
not  affected. 


Substitutional 
service. 


61.  This  Act  shall  not  affect  or  apply  to  the 
sixty-seventh  chapter  of  the  Revised  Statutes 
of  OntarioX^)  or  anything  therein  contained. 

62.  When  it  is  made  to  appear  to  the  judge 
upon  affidavit  that  reasonable  efforts  have  been 
made  to  effect  personal  service  of  the  sum- 
mons upon  the  defendant,  primary  debtor  or 
garnishee  and  either  that  the  summons  has 
come  to  the  knowledge  of  the  defendant,  pri- 
mary debtor  or  garnishee,  or  that  he  wilfully 
evades  service  of  the  same,  or  has  absconded  [y), 


the  old  practice,  doing  away  with  the 
necessity  for  a  second  summons,  which 
was  a  clumsy  device  to  prevent  hard- 
ship to  the  debtor,  but  in  reality  gave 
a  privilege  which  was  largely  abused 
and  put  creditors  to  unnecessary  ex- 
pense and  delay. 

Personal  service  is  not  required  nor 
was  it  under  the  previous  enactment. 
As  however  only  one  summons  is  now 
necessary,  judges  will  doubtless  be 
very  careful  in  making  commitments 
if  there  is  any  doubt  as  to  whether 
the  defendant  had  received  notice  of 
the  intended  proceedings. 

As  to  the  principles  involved  in  this 
much  vexed  question  of  commitment 
on  a  judgment  summons,  see  O'Brien's 
D.  C.  Manual,  p.  173. 

(x)  That  is,  "  An  Act  respecting 
arrest  and  imprisonment  for  debt." 

(y)  Before  the  aid  of  this  section 
can  be  invoked,  the  plaintiff  must 
shew — 

1.  That  reasonable  efforts  have  been 
made  to  effect  personal  service  ;  and 


2.  That  the  summons  has  come  to 
the  knowledge  of  the  person  to  be 
served,  or  that  such  person  wilfully 
evades  service,  or  that  he  has  ab- 
sconded, 

No  exact  definition  can  be  given 
of  the  words  "reasonable  efforts." 
Each  case  must  depend  on  its  own 
circumstances.  The  effort  must  in- 
clude diligent  enquiry  for  the  person 
in  all  places  where  he  might  be  ex- 
pected to  be  found — at  his  residence, 
his  place  of  business,  or  other  places 
he  might  be  in  the  habit  of  resorting 
to.  It  might  not  be  sufficient  that 
the  bailiff  should  go  there  once  or 
even  twice.  He  should,  when  going 
to  the  residence  and  place  of  business 
of  the  party  to  be  served,  inform  the 
person  he  might  there  see  of  the  rea- 
son of  his  calling,  and  endeavour  to 
make  an  appointment  to  meet  the 
person  he  seeks.  A  copy  of  the  writ 
should  be  left  either  at  the  residence 
of  the  party,  or  at  his  place  of  busi- 
ness, or  both,  or,  if  his  residence  could 
not  be  ascertained,  the  copy  might  be 
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such  judge  may,  by  order  (z),  grant  leave  to 
the  plaintiff  to  serve  the  wiit  in  such  man- 


given  to  some  i)erson  known  to  be 
his  associate,  or  connected  with  him 
in  any  special  manner.  The  bailiff 
must  not  only  satisfy  himself,  but 
also  be  in  a  position  to  satisfy  the 
judge,  that  all  practicable  means  of 
eflfecting  personal  service  have  been 
exhausted  ;  and  he  must,  in  the  afK- 
davit,  give  full  details  of  the  efforts 
that  have  been  made  in  that  direc- 
tion, and  also  show  all  other  circum- 
stances which  would  seem  to  have 
any  bearing  on  the  subject,  or  assist 
the  j«dge  in  fonning  an  oi)inion. 

It  has  been  said  that  if  "'  the  de- 
fendant wilfully  evade  service  of  the 
writ,  it  must  be  presumed  that  it  has 
come  to  his  knowledge.  If  it  has  come 
to  his  knowledge,  and  he  cannot,  after 
repeated  efforts,  be  personally  served, 
it  may  be  presumed  that  he  wilfully 
evades  service."  (Harr.  C.  L.  P.  Act 
19. )  If  the  affidavit  shows  a  general 
keeping  out  of  the  way,  together 
with  details  of  reasonable  efforts 
matle  to  effect  personal'  service,  an 
order  would  be  made. 

It  will  also  be  sufficient  to  obtain 
an  order  under  this  section  if,  in  ad- 
dition to  the  "  reasonable  efforts," 
it  be  shown  that  the  defendant  has 
absconded.  This  is  an  alternative 
not  given  in  a  provision  similar  to 
the  above  in  regard  to  the  practice 
in  the  Superior  Courts.  A  person 
may  have  left  the  country  to  avoid 
payment  of  his  debt,  or  for  fear  of 
punishment,  without  the  writ  that 
it  is  sought  to  serve  on  him  having 
come  to  his  knowledge,  or  without 
any  evasion  of  service  as  to  thatpar- 
F 


ticular  claim.  Hence  this  provision 
to  cover  such  a  case.  This  order  will 
be  granted  ex  parte. 

{:)  If  the  judge  be  not  satisfied 
with  the  efforts  that  have  been  made, 
or  as  to  the  other  points  required  by 
the  statute,  he  will  of  course  refuse 
the  order,  and  the  plaintiff  will  then 
probably  ascertain  ^^'herein  the  at- 
tempted service  has  been  deficient. 
If,  on  the  contrary,  the  order  is 
granted,  the  defendant,  if  he  has 
suffered  injustice  by  means  of  it, 
might  apply  to  the  judge  for  such  re- 
lief, as  the  circumstances  might  war- 
rant, and  he  doubtless  would  also  be 
allowed  to  come  in  and  defend  on  the 
merits,  on  applying  to  the  judge  on 
affidavits  setting  up  his  defence  and 
making  any  necessary  explanations, 
and  submitting  to  any  tenns  that 
might  be  imposed  for  the  protection 
of  the  plaintiff.  In  this  case  he  would 
have  to  take  out  a  summons  calling 
on  the  latter  to  shew  cavise  why  the 
order  and  subsequent  proceedings 
should  not  be  set  aside. 

An  order  allowing  substitutional 
service  under  this  section  might  be 
in  the  following  form : 

{Stijije  of  Court  and  Cause.) 
"Upon  reading  the  affidavit  of 
,  and  on  the  application  of  the 
said  plaintiff,  and  it  appearing  that 
reasonable  efforts  have  been  made  to 
effect  personal  service  without  suc- 
cess, and  th&tihere  state  the  other  con- 
ditions required  before  the  ^rder  can 
he  made)  I  do  order  that  the  said 
plaintiff  may  serve  the  said  writ  of 
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ner,  at  such  place,  or  upon  such  person  for  the 
defendant,  primary  debtor  or  garnishee,  as  to 
him  may  seem  proper,  and  may  grant  leave  to 
the  plaintiff  to  proceed  as  if  personal  service 
had  been  effected,  subject  to  such  conditions 
as  the  judge  may  impose. 
Costs  of  wit-  63.  Where  the  defendant  having  disputed 

nessp.sin  certain  i../>.        -,    •         /    \        c,  i  t   ^      r 

cases.  the  plamtin  s  claim  fa),  aiterwards  and  before 

the  opening  of  court  confesses  judgment  (b),  or 
pays  the  claim  so  short  a  time  before  the  sit- 
ting of  the  court  that  the  plaintiff  cannot  in 
the  ordinary  way  be  notified  thereof  (c),  and 
without  such  notice  the  plaintiff  bona  fide  and 
reasonably  incurs  expenses,  in  procuring  wit- 
nesses or  in  attending  at  court  (cZ),  the  judge 


summons  and  claim  herein  together 
^vith  this  order  by  {here  insert  the  di- 
rection as  to  service  given  by  the  judge) 
and  that  this  shall  be  sufl&cient  as  a 
service  on  the  said  defendant,  pursu- 
ant to  section  62  of  the  Division 
Court  Act,  1880.  And  the  said  plain- 
tiff may  thereupon  in  due  course 
proceed  herein  as  if  personal  service 
had  been  effected. 

Dated,  &c.  

Judge,  &c." 

The  proceedings  thus  directed  by 
the  judge  should  then  be  carried 
out  in  strict  accordance  with  the 
order,  and  an  affidavit  made  thereof, 
which  should  then  be  filed  in  the  or- 
dinary manner. 

It  musi  be  remarked  that  under 
this  section  the  necessity  for  issuing 
an  atcachment  against  a  concealed  or 


absconding  debtor  under  section  190 
of  the  Division  Courts  Act  seems 
largely  superseded,  inasmuch  as  that 
proceeding  was  heretofore  the  only 
mode  to  which  the  creditor  could 
resort  to  effect  substitutional  service. 

(a)  See  O'Brien's  D.  C.  Manual, 
pp.  77,  270. 

{b)  See  O'Brien's  D.  C.  Manual,  p. 
142. 

(c)  That  is,  under  section  56  of  this 
Act,  or  under  rule  95. 

{d)  The  party  must,  have  incurred 
the  expense  in  good  faith,  before  re- 
ceiving notice  of  the  confession  or 
payment,  and  in  the  reasonable  belief 
that  these  witnesses  would  be  re- 
quired. The  witnesses  must  have 
been  necessary  and  material  to  estab- 
lish the  plaintiff's  case  or  to  rebut  the 
defence.     That  they  wtre  not  called. 
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miiy,  in  his  discretion,  order  the  defendant  to 
pay  such  costs  or  such  portion  thereof  as  to 
him  may  seem  just. 

64.  Section  one  hundred  and  sixty-three  is  ^f^^^^J^^j . 
amended  by  striking  out  the  words  "thirty  execuuoa 
days"  where  the  same    occurs  in    the   foui-th 

line  thereof,  and  by  substituting  therefor  the 
words  "  six  months"  (e). 

65.  The  iudffe  in  any  case  broug-ht  to  garnish  costs  in  gami- 

»*       o  -^  ^  o  o  shee  cases. 

a  debt,  may,  in  giving  judgment  on  behalf  of 
the  primary  creditor,  award  the  costs  of  the 
proceeding  to  the  primary  creditor  out  of  the 
amount  found  due  from  the  garnishee  to  the 
primary  debtor,  anything  in  the  Division 
Courts    Act  to  the  contrary  notwithstanding 

CO- 


would  be  no  reason  against  the  al- 
lowance of  the  fees.  (See  note  (p)  to 
Rule  147  in  O'Briens  D,  C.  Manual, 
p.  .315.) 

The  general  rule  is  that  the  clerk 
is  to  determine,  subject  to  a])peal  to 
the  judge,  what  nuniber  of  witnesses 
should  be  allowed  on  taxation  of  costs. 
(See  Rule  147,  and  section  88  of  the 
Division  Courts  Act.  See  also  sec- 
tion 154  of  the  Division  Courts  Act, 
and  Form  Q,  in  O'Brien's  D.  C. 
Manual,  p,  422,  which  may  easily  be 
adapted  to  the  object  of  this  section.) 

(c)  The  writer  pointed  out,  on  page 
153  of  his  Manual,  some  difl&culties  in 
reference  to  the  procedure  under  the 
section  here  referred  to,  but  sug- 
gested that  the  true  remedy  was  for 
the  bailiff  to  act  promptly.    It  is,  in 


fact,  his  direct  interest  to  do  so,  for 
otherwise  he  might  forfeit  his  fees. 
This  provision  does  not  give  the  bai- 
liff any  longer  time  to  act  under  the 
writ  unless  the  creditor  chooses  to 
extend  the  time  by  exercising  the 
right  of  renewal,  which  is  entirely  in 
his  own  power.  The  change  seems 
beneficial. 

( /)  See  section  133  of  that  Act. 

This  is  a  very  proper  provision  and 
would  reasonably  be  enforced  when- 
ever there  is  money  enough  due  by 
the  garnishee  to  the  primary  debtor 
to  cover  the  costs  which  the  primary 
creditor  has  been  put  to  in  the  garni- 
shee proceedings. 

This  section  apparently  applies 
only  to  cases  which  come  before  a 
judge  for  judgment ;  so  that  in  other 
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Board  of  County      00.  The  Boarcl  of  Countv  Judffes,  or  any  three 

Judges  to  make  »/  o  j 

rules.  of  them,  may  frame  general  rules   and  forms 

concerning  the  practice,  and  in  relation  to  the 
provisions  of  this  Act,  in  as  ample  a  manner 
as  they  mas^  now  make  and  frame  such  rules 
and  forms  under  the  powers  conferred  by  the 
Division  Courts  Act,  but  subject  nevertheless 
to  the  like  restrictions  and  conditions,  and  to 
the  approval,  disallowance  or  amendment 
thereof  by  the  judges  of  the  Superior  Courts  of 
law,  as  in  the  case  of  rules  and  forms  framed 
by  them  by  virtue  of  the  powers  conferred  by 
the  said  Division  Courts  Act. 

Pending  pro-         07.  This  Act  sliall  not  affect  any  action  or 

ceedings  not  af-  . .  ^ .  ,    ,  i       , .  ,.      , 

fected.  proceedmg  pending  at  the  time  oi  the  |)assing 

thereof  (^). 
Act  part  of  D.  c.      08.  This  Act  shall  be  read  with  and  as  part 

Act.  .  ^ 

of  the  Division  Courts  Act,  and  the  general  rules, 
forms,  practice,  procedure  and  fees  applicable 
to  Division  Courts  shall  apply  thereto,  and  to 
proceedings  thereunder. 

cases  the  law  remains  as  it  was  be-  any  action  in  which  the  summons  was 

fore  this  section  was  passed.  issued  before  the  5th  March,   1880, 

{{))  An  action  is  "  pending  "  from  when  the  Act  was  assented  to,  nor  to 

the  issuing  of  process  until  judgment  any  proceedings  subsequent  to  judg- 

has  been  pronounced ;  and  so  it  is  con-  ment  commenced  before  that  date.  If, 

sidered  that  when  the  latter  event  for  example,  a  judgment  summons 

takes  place  the  retainer  of  an  attor-  had  been  issued  before  the  .5th  March, 

ney  ceases.     The  word  "  proceeding"  no  afhdavit  would  be  necessary  under 

may  be  supposed  to  refer  to  some  section  59,  but  if  such  a  summons 

steps  taken  in  the  cause,  subsequent  were  issued  after  that  date,  it  would 

to  the  hearing.    It  would  seem,  there-  be  necessary,  although  the  suit  might 

fore,  that  this  Act  would  not  apply  have  been    commenced    before    the 

to  a  proceeding  before  judgment  in  passing  of  the  Act. 


APPENDIX 
OF   RECENT    DECISIONS. 


JURISDICTION. 

Stephens  v.  Laplante. 

ProhibitioJU 

On  an  application  for  prohibition  to  a  Division  Court,  after  judgment  and 
execution,  where  the  question  of  jurisdiction  depends  upon  disputed  facts, 
— as,  in  this  case,  upon  whether  the  person,  by  whom  the  bargain  sued 
upon  was  made,  acted  as  plaintiff 's  or  defendant's  agent  ;  if  the  Division 
Court  Judge  has  decided  this  question  on  evidence,  and  found  in  favour 
of  his  jurisdiction,  the  Court  will  not  interfere  with  his  finding  ;  but  here, 
there  having  been  no  such  decision,  and  the  want  of  jurisdiction  being 
clear  upon  the  affidavits  filed,  a  prohibition  was  granted. 

[8  Prac.  Rep.  52.] 

In  November,  1873,  the  plaintiff,  as  assignee  of  the  estate  of 
McMichael  &  Hughson,  sued  the  defendant  in  the  Fourth  Division 
Court  of  the  County  of  Kent  for  the  price  of  certain  goods.  De- 
fendant filed  a  dispute  note,  and  in  the  note  took  objection  to  the 
jurisdiction  of  the  Division  Court  in  which  the  case  was  entered, 
claiming  that  the  whole  cause  of  action  arose  within  the  jurisdic- 
tion of  the  First  Division  Court  of  the  County  of  Peterborough. 

Judgment  was  given  in  favour  of  the  plaintiff,  and  an  execution 
was  issued  against  the  defendant  for  the  amount  of  the  claim. 

Shepley,  for  defendant,  obtained  a  summons  for  a  prohibition 
to  the  Fourth  Division  Court  of  Kent,  on  the  ground  of  want  of 
jurisdiction. 

Aylesworth  shewed  cause. 

The  plaintiff's  affidavits  stated  that  the  contract  for  the  Rale  in 
question  had  been  made  by  Michael  &  Hughson,  in  Kent,  with  one 
Finlay,  who  at  the  time  represented  himself  to  be  the  agent  of  the 
defendant.     The  defendant  stated  that  Finlay  had  sold  the  goods 
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to  him  in  Peterborough,  representing  himself  to  be  the  agent  of 
McMichael  &  Hughson.  Counsel  for  the  plaintiff  urged  that,  at 
the  trial,  before  the  Judge  could  give  a  verdict  for  the  plaintiff  he 
must  have  been  satisfied  that  Finlay  was  defendant's  agent,  and 
that  his  finding  was  not  open  to  review. 

Hagarty,  C.  J. — On  the  facts  appearing  in  the  affidavits  filed,  I 
think  it  clear  that  the  Division  Court  had  not  jurisdiction,  as  the 
whole  cause  of  action  did  not  arise  within  the  division  :  Noxo7i  v. 
Holmes,  24  C.  P.  541. 

If  Finlay  were  defendant's  agent,  and  made  as  such  a  bargain 
with  plaintiff  in  Kent,  to  ship  goods  at  a  station  in  Kent,  it  might 
be  argued  that  the  cause  of  action  wholly  arose  there. 

But  if  Finlay  were  plaintiff's  agent,  selling  those  goods  to  defen- 
dant in  Peterborough,  it  would  be  impossible  to  support  the  juris- 
diction.    Then  the  jurisdiction  depends  on  what  is  the  truth. 

If  the  learned  Judge  below  had  decided  on  evidence  that  Finlay 
was  defendant's  agent,  I  would  not  enter  into  any  review  or  criti- 
cism of  his  decision  on  the  merits  ;  or  if  any  proof  by  Finlay  or 
other  witness  of  his  being  such  agent  were  given,  I  would  not  in- 
terfere. 

As  I  understood  the  report,  which  the  learned  Judge  has  kindly 
furnished  at  my  request,  at  the  trial  one  of  the  parties  swore  that 
the  goods  were  supplied  to  defendant  on  the  order  of  Finlay,  his 
agent,  to  be  delivered  on  the  cars  there.  This  proves  merely  that 
the  goods  were  ordered  by  a  person  professing  to  be  defendant's 
agent.  The  Clerk  of  the  Court  produced  a  letter  purporting  to  be 
from  defendant,  objecting  to  the  jurisdiction. 

Then  we  have  the  very  clear  statement  of  the  defendant  wholly 
denying  the  agency,  and  that  he  had  no  dealing  with  McMichael 
&  Hughson  except  this  one,  when  Finlay  came  to  him  in  Peter- 
borough, as  plaintiff's  agent,  and  got  an  order  for  the  goods.  Then 
Finlay  swears  positively  that  he  was  the  agent  of  McMichael  & 
Hughson  in  the  sale,  and  never  acted  as  defendant's  agent  ;  and 
that  he  got  the  order  from  defendant  at  Peterborough  as  said  firm's 
travelling  agent  ;  and  that  they,  or  their  assignee,  have  paid  him 
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his  commission  therefor.  I  do  not  think  the  affidavits  filed  "by  the. 
plaintiff  displace  the  strong  case  made  for  defendant. 

I  consider  that  the  learned  Judge  has  found  nothing  on  the  dis- 
puted question  in  the  way  of  determining  it. 

As  I  think  the  facts  clear,  I  am  reluctantly  compelled  to  allow 
the  writ  of  prohibition. 


Kino  v.  Farrell. 

Cheque — Cause  of  Action. 

The  defendant,  who  resided  within  the  limits  of  the  Tenth  Division  Court 
of  the  County  of  York,  drew  a  cheque  in  the  plaintiff's  favour,  within  the 
limits  of  the  First  Division  Coiirt  of  the  same  county,  upon  a  bank  situate 
in  the  Tenth  Division.  The  cheque  having  been  dishonoured,  the  plain- 
tiff sued  upon  it  in  the  First  Division  Court.  Held,  that  the  action  was 
improperly  brought  there,  and  that  a  summons  for  a  prohibition  thereto, 
on  the  ground  of  want  of  jurisdiction,  must  be  made  absolute. 

[8  Prac.  Rep.  119.] 

The  plaintiff  sued  the  defendant  upon  a  cheque  drawn  within  the 
limits  of  the  First  Division  Court  of  the  County  of  York,  and  made 
payable  at  a  bank  situate  within  the  limits  of  the  Tenth  Division 
Court  of  the  same  county.  The  defendant  also  resided  within  the 
limits  of  the  Tenth  Division  Court.  The  cheque  was  dishonoured 
upon  presentment,  and  the  plaintiff  entered  the  suit  in  the  First 
Division  Court.  The  defendant  appeared  at  the  trial,  and  objected 
that  the  Court  had  no  jurisdiction,  on  the  ground  that  the  whole 
cause  of  action  did  not  arise  within  that  Division.  The  acting 
.^dge  held  that  the  fact  of  the  cheque  having  been  drawn  within 
the  limits  of  the  First  Division  Court  was  sufficient  to  give  jurisdic- 
tion. Judgment  was  accordingly  entered  for  the  plaintiff".  The 
defendant  then  obtained  a  summons  for  a  prohibition  on  the  ground 
of  want  of  jurisdiction. 

Ritchie  showed  cause. 

Galbraith  supported  the  summons. 

OsLER,  J. — I  regret  to  be  compelled  to  give  effect  to  this  objec- 
tion, inasmuch  as  it  appears  plainly  that  the  defendant  has  no  bona 
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Jide  defence  to  the  plaintiff's  claim,  and  is  defending  only  for  time. 
The  cheque  was  made  in  the  First  Division,  and  was  payable  at  a 
bank  situate  within  the  Tenth  Division.  It  operated  as  a  payment 
until  it  was  jiresonted  and  payment  refused,  and  the  plaintiff  had 
to  prove  presentment  and  dishonour,  in  order  to  maintain  this 
action.  The  whole  cause  of  action,  therefore,  did  not  arise  in  either 
Division.  "  Cause  of  action  has  been  held  from  the  earliest  times 
to  mean  every  fact  which  is  material  to  be  proved  in  order  to  enable 
the  plaintiff  to  succeed — every  fact  which  the  defendant  would  have 
a  right  to  traverse."  Cook  v.  GUI,  L.  R.  8  C.  P.  107,  per  Brett,  J. 
"Everything  that  is  requisite  to  show  the  action  to  be  maintain- 
able, is  part  of  the  cause  of  action  :"  Borthivick  v.  Walker,  15  C.  B. 
501  ;  Watt  v.  Van  Every,  23  U.  C.  R.  196.  All  the  cases  are  dis- 
cussed in  Noxon  v.  Holmes,  24  C.  P.  541. 

It  is  plain  that  the  present  case  has  been  entered  in  the  wrong 
Division  Court,  and  the  summons  must  be  made  absolute  for  a 
prohibition . 

In  re  Hagel  v.  Dalrymplk. 

Cause  of  Action — Letter. 

The  defendant,  residing  at  Port  Elgin,  by  letter  instructed  the  plaintiff,  an 
attorney  at  Toronto,  to  take  certain  legal  proceedings.  The  plaintiff, 
having  performed  these  services,  brought  the  present  suit  in  a  Division 
Court  at  Toronto,  to  recover  his  fees. 

Held,  that  the  cause  of  action  arose  partly  in  each  i)lace,  and  that  a  pro- 
hibition should  issue. 

[SPrac.  Rep.  183.] 

This  was  an  application  for  a  writ  of  prohibition  to  the  First 
Division  Court  of  York,  on  the  ground  of  want  of  jurisdiction. 

The  defendant,  who  resides  at  Port  Elgin,  wrote  to  the  plaintiff, 
a  solicitor,  at  Toronto,  instructing  him  to  take  certain  legal  pro- 
ceedings. These  proceedings  were  taken,  and  the  solicitor  after- 
wards sued  the  client  to  recover  the  amount  of  his  bill  of  costs  in 
the  First  Division  Court  of  York,  at  Toronto.  The  defendant  then 
obtained  a  summons  for  a  prohibition. 

Murdock  shewed  cause,  and  contended  that  the  post  office  autho- 
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rities  were  the  defendant's  agents  to  deliver  his  letter  to  the  plain- 
tift'  at  Toronto,  and  that  the  contract  was  by  these  means  as  fully 
completed  at  the  latter  place  as  if  the  defendant  had  come  person- 
ally and  given  instructions. 

G.  T.  Bhickstock  supported  the  summons,  and  claimed  that  the 
whole  cause  of  action  did  not  arise  at  Toronto,  and  that  conse- 
quently the  action  should  have  been  brought  where  the  defendant 
resided.  He  cited  No.mn  v.  Holmes,  24  C.  P.,  541  ;  and  Watt  v. 
Van  Everii,  23  U.  C.  R.  19G. 

Hagarty,  C.  J.,  held,  that  to  entitle  the  plaintiff  to  succeed  in 
the  suit  he  would  have  to  prove  the  writing  of  the  letter  at  Port 
Elgin,  and  the  writing  of  it  there  became  part  of  plaintiff's  cause 
of  action.  The  whole  cause  of  action  did  not,  therefore,  arise  in 
Toronto,  but  partly  in  each  place. 

Summons  made  absolute,  hut  without  costs. 


In  Re  Holland  v.  Wallace  et  al. 
Garnishee. 

A  plaintiff  in  a  Division  Court,  proceeding  against  a  primary  debtor  and  a 
garnishee  in  a  Court  which  would  not  have  jurisdiction  against  the  primary 
debtor  alone,  must  prove  a  garnishable  debt  in  the  hands  of  the  garnishee ; 
otherwise,  a  prohibition  will  lie. 

A  garnishee  is  not  a  defendant  within  the  meaning  of  R.  S.  O.  oh.  47,  sec. 
62. 

[8  Prac.  Pvep.  186.] 

On  the  29th  of  August,  1879,  a  summons  was  issued  from  the 
First  Division  Court  of  York,  calling  on  the  defendant  Wallace, 
as  the  primary  debtor,  and  (fh  Hallam  as  garnishee,  in  the  usual 
form,  to  appear  at  the  Toronto  Court  House  on  the  30th  September 
following.  By  affidavits  indorsed,  it  appeared  that  service  was 
made  on  the  garnishee  on  the  30th  of  August,  and  on  Wallace  on 
the  17th  of  September.  The  plaintiff  lived  in  Toronto,  where 
Hallam  the  garnishee  also  resided.  The  defendant  Wallace  lived 
in  Lindsay,  where  a  note,  the  cause  of  action,  was  dated.  The  note 
was  made  payable  at  the  plaintiff's  ofhce,  in  Toronto.     Wallace,  on 
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being  served,  was  advised  by  his  attorney  that  the  service  was  void, 
as  he  ought  to  have  been  served  twenty  days  before  the  return  day. 
He  therefore  took  no  notice  of  it.  Defendant's  affidavit  stated  that 
on  the  3rd  of  January  he  was  casually  informed  by  the  clerk  of  the 
Lindsay  Court  that  a  transcript  of  a  judgment  against  him  had  been 
received  from  the  Toronto  Court,  and  this  was  his  first  intimation 
that  proceedings  had  been  continued  on  the  summons,  he  having 
expected  another  summons.  It  appeared,  from  information  received 
from  the  Clerk  of  the  Court,  that  at  the  sittings  of  the  Court  at 
Toronto  on  the  30th  of  September,  on  account  of  the  summons  not 
having  been  served  on  Wallace  twenty  days  before  the  sittings,  the 
case  was  allowed  to  stand  over  till  the  next  Court,  held  on  the  28th 
of  October,  when  the  case  was  tried  and  judgment  given  against 
Wallace,  but  in  favour  of  Hallam,  the  garnishee.  No  affidavit  was 
filed  shewing  the  actual  proceedings  in  the  Court. 

The  defendant  then  obtained  a  summons  for  a  prohibition,  on  the 
ground  that  the  summons  should  have  been  served  twenty  days  be- 
fore the  return  day,  according  to  the  provisions  of  the  R.  S.  O.  ch. 
47,  sec.  71,  the  defendant  not  residing  in  the  county  or  adjoining 
county  ;  that  he  had  not  been  served  with  process  in  due  time  ;  and 
that  there  was  no  real  garnishee. 

Thome,  for  the  plaintiff,  shewed  cause. 

H.  Cameron,  Q.  C,  supported  the  summons. 

0th  February,  1880.  Hagarty,  C.  J.— It  seems  clear  that  the 
Toronto  Court  had  no  original  jurisdiction  over  Wallace,  the  whole 
cause  of  action  not  having  arisen  within  its  limits.  It  is  only  under 
the  garnishment  clauses  of  the  Act  it  is  pretended  that  he  can  be 
reached.  I  am  of  oi^inion  that  the  garnishee  cannot  be  considered 
a  defendant  within  the  meaning  of  section  62  of  the  Division  Courts 
Act,  R.  S.  O.,  ch.  47.  As  a  matter  of  fact,  there  was  no  right  what- 
ever here  to  proceed  against  Hallam  as  a  garnishee.  There  must 
be  a  debtor  to  the  primary  debtor,  and  a  debt  to  garnish,  under 
section  124,  which  gives  the  general  right,  and  under  section  130, 
et  seq. ,  on  which  these  proceedings  depend.  As  soon,  therefore,  as 
it  was  ascertained  that  Hallam  was  not  a  debtor  to  Wallace,  there 
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ceased  to  be  a  garnishee  ;  and  the  jurisdiction,  in  any  view  of  the 
statute,  ceased  to  exist  as  against  Wallace.  It  was  on  mere  surmise 
or  suspicion  that  Hallam's  name  was  used. 

I  think  any  plaintiff,  before  judgment,  venturing  to  proceed 
against  a  debtor,  over  whom,  by  himself,  a  Division  Court  has  no 
jurisdiction,  must  run  the  risk  of  being  able  to  prove  that  the  per- 
son whom  he  chooses  to  call  a  garnishee  is  really  such,  and  that 
there  is  a  debt  capable  of  being  garnished.  Otherwise,  the  insertion 
of  the  name  of  any  friend,  willing  to  allow  his  name  to  be  so  used, 
would  create  a  jurisdiction  not  otherwise  existing  ;  a  process  that 
could  always  be  resorted  to.  The  summons  must  be  absolute  for  a 
prohibition. 

I  do  not  wish  to  be  understood  as  expressing  any  opinion  to  the 
eflect  that  the  existence  of  a  true  garnishee,  and  a  garnishable  debt, 
gives  jurisdiction,  not  otherwise  existing,  against  a  primary  debtor. 
It  is  not  now  necessary  to  discuss  that  question. 

As  the  defendant  Wallace  did  not  take  any  notice  of  the  summons 

served  on  him,  or  object  to  the  Court's  jurisdiction  over  him,  I  give 

no  costs. 

Summons  made  absolute. 
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HiNCKS   V.    SOWERBY. 

Seizure— Ahandonment —  Waiver  of. 

Under  an  execution  against  one  R.,  the  plaintiff's  son,  the  bailiff  wrote 
"seized"  on  part  of  a  sawing  machine  belonging  to  R.,  but  then  on  the 
premises  of  one  S.,  which  could  not  be  moved  owing  to  the  roads  being 
blocked  with  snow,  and  he  went  to  the  plaintiff 's  where  the  other  part  of 
the  machine  was,  and  told  the  parties  that  he  seized  it.  He  did  nothing 
further  for  four  months,  when  he  removed  the  machine  a  few  days  before 
he  advertised  it  for  sale.  R.  made  no  objection  to  the  sale,  which,  how- 
ever, was  sold  to  S.  with  the  full  privity  of  R.  Subsequently  the  plaintiff 
purchased  it  from  S.,  R.  having  offered,  as  an  inducement,  to  g^ve  him 
certain  parts  of  the  machine  which  he  had  concealed  from  the  bailiff. 
After  the  purchase  R.  ha<l,  with  the  plaintiff 's  permission,  the  use  of  the 


92  EXECUTION. 

machine.  Some  time  aftei-vvards  R.  made  a  chattel  mortgage  of  the 
machine  to  the  defendant. 
Held,  rev'ersing  the  judgment  of  the  County  Court,  that  the  seizure  was 
valid,  and  that  there  was  no  evidence  of  an  abandonment ;  but  that  even 
if  R.  had  had  the  right  to  insist  that  there  had  been  an  abandonment,  he 
bad  clearly  waived  it,  and  had  authorized  the  purchaser,  S.,  to  transfer  an 
absolute  title  to  the  plaintiff. 

[4  App.  Rep.  113.] 

Appeal  from  the  County  Coui-t  of  the  County  of  Huron. 

This  was  an  action  of  replevin  brought  by  the  plaintiff  for  a  saw- 
ing machine  which  the  defendant  claimed  by  virtue  of  a  chattel 
mortgage  made  to  him  by  the  plaintifi's  son,  Ralph  Hincks.  It  ap- 
peared that  on  the  14th  February,  1875,  a  writ  oiji.  fa.  issued  out  of  a 
Division  Court  against  Ralph  Hincks,  under  which  the  bailiff  pro- 
ceeded to  the  premises  of  one  Salkeld,  where  part  of  the  machine  in 
question  lay,  and  wrote  on  it  the  word  "  Seized,"  but  he  could  not 
remove  it  owing  to  the  roads  being  blocked  up  with  snow.  Another 
part  of  the  machine  was  on  the  premises  of  the  plaintiff,  and  the 
bailiff  went  to  it,  and  told  the  parties  that  he  seized  it.  He  did 
nothing  further  until  the  23rd  of  June,  when  he  took  it  into  his 
possession  a  few  days  before  he  advertised  the  sale.  Ralph  Hincks 
made  no  objection  to  the  sale  taking  place,  and  asked  his  father  to 
attend  the  sale  for  the  purpose  of  purchasing  the  machine,  which, 
however,  lie  did  not  do.  One  Salkeld  bought  the  machine,  and 
subsequently  sold  it  to  the  plaintiff.  Ralph  Hincks  had  urged  the 
plaintiff  to  buy  it,  offering  to  give  him  certain  parts  of  the  machine 
which  he  had  concealed  from  the  bailiff.  The  machine,  which  had 
been  injured,  was  repaired  at  the  plaintiff's  expense.  It  was  shewn 
that  Ralph  had  had  the  use  of  the  machine  afterwards,  but  it  ap- 
peared that  he  had  used  it  with  the  plaintiff's  permission. 

On  the  18th  J  line,  1877,  Ralph  Hincks  made  a  chattel  mortgage 
of  the  machine  to  the  defendant. 

The  learned  County  Court  Judge  Squier,  before  whom  the  case 
was  tried,  entered  a  verdict  for  the  defendant.  Subsequently  a  rule 
nisi  to  set  aside  the  verdict  was  discharged,  on  the  ground  that 
there  had  been  an  abandonment  of  the  seizure. 

The  plaintiff  appealed. 

The  case  was  argued  on  the  5th  of  March,  1879. 
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F.  Osier  {Garrow  with  him)  for  the  appellant.  The  evidence 
shews  a  valid  seizure,  and  sale  thereunder  :  Gladsto-ne  v.  PitdwlcJ:, 
L.  R.  6  Ex.  203;  Hayden  v.  Crawford,  3  O.  S.  583  ;  Walton  v.  Jarvis, 
14  U.  C.  R.  640  ;  Hamilton  v.  Bo^iek,  5  O.  S.  664.  The  question 
of  abandonment  is  one  of  intention,  and  there  was  clearly  no  evi- 
dence of  intention  to  abandon  the  goods  in  question  here  :  Gould  v. 
White,  4  O.  S.  124.  The  prestnnption  is  in  favour  of  the  regularity 
of  the  bailift"s  proceedings,  and  nothing  was  shewn  here  to  rebut 
this  presmnption  :  Mitchell  v.  Greenwood,  3  C.  P.  465  ;  Boidton  v. 
Ferguaon,  5  U.  C.  R.  515.  But  in  any  event  the  evidenije  estab- 
lishes that  Ralph  Hincks  waived  the  irregularities,  if  any  :  Harley 
V.  McManus,  1  U.  C.  R.  141  ;  Tiffiny  x.  Miller,  6  U.  C.  R.  426. 
Moreover  Ralph  Hincks  is  estopped  by  his  conduct  in  connection 
with  the  sale  to  the  plaintiff  from  disputing  the  plaintiff 's  title  or 
asserting  any  title  in  himself  to  the  machine  :  Pickard  v.  Sears,  6 
A.  &  E.  369  ;  Gregy  v.  Wells,  10  A.  &  E.  90. 

C.  Bohinson,  Q.C.,  for  the  respondent.  The  chattel  in  question 
was  under  the  value  of  ^60,  and  an  article  by  which  Ralph  Hincks 
obtained  his  living  and,  therefore,  was  exempt  from  seizure  :  R.  S. 
O.  ch.  66,  sec.  6  ;  R.  ct  J.'s  Digest,  1417.  The  plaintiff  must 
claim  through  a  valid  sale  ;  Clarke  v.  Garrat,  28  C.  P.  75  ;  the  facts, 
however,  did  not  prove  a  valid  seizure  or  anything  approaching  a 
seizure  till  the  23rd  of  June,  when  the  execution  had  expired  ; 
Culloden  v.  McDowell,^  17  U.  C.  R.  359  ;  Carroll  v.  Lunn,  7  C.  P. 
510  ;  Mclntyre  v.  Crysler,  4  C.  P.  248  ;  Atkinson  on  Sheriffs,  102, 
193.  If,  however,  it  is  held  that  there  was  sufficient  to  constitute  a 
valid  seizure  then  we  submit  that  the  evidence  shews  that  it  was 
abandoned  :  Craig  v.  Craig,  7  P.  R.  209  ;  R.  &  J.  's  Digest  1436- 
1455.  If  Ralph  Hincks's  conduct  created  any  estoppel  it  is  met  by 
an  estoppel  on  the  part  of  the  plaintiff,  who  allowed  him  to  deal 
with  the  machine  as  his  own  ;  but  there  was  no  estoppel  proved  : 
Lines  v.  Grunge,  12  U.  C.  R.  209. 

March  22nd,  1879.  Moss,  C.  J.  A.,  delivered  the  judgment 
of  the  Court, 

We  think  that  what  was  done  by  the  bailiff  was  sufficient  to  con- 
stitute a  seizure.     In  considering  what  acts  must  be  done  to  amount 


94}  EXECUTION. 

to  an  actual  seizure,  regard  must  be  had  to  tlie  circumstances.  For 
example,  in  Nash  v.  Dlchenson,  L.  R.  2  C.  P.  252,  it  was  held  that 
the  mere  production  of  the  warrant  to  the  defendant  upon  his  pre- 
mises, and  demand  of  the  debt  and  costs  without  doing  or  saying 
anything  more,  was  not  a  seizure.  There  it  did  not  appear  on 
what  he  could  well  have  levied  ;  and  he  did  not  even  profess  to 
make  a  seizure.  In  Balls  v.  Thick,  9  Jur.  304,  Lord  Denman 
expressed  the  opinion  that  any  act  done  by  a  person  having 
authority  which  distinctly  intimates  to  the  party  that  he  intends 
to  execute  the  writ,  is  sufficient  to  constitute  a  seizure.  That 
would  seem  to  shew  that  much  depends  upon  the  nature  of  the 
chattels,  their  position  and  other  surrounding  circumstances.  In 
the  important  case  of  Gladstone  v.  Pad  wick,  L.  R.  6  Ex,  202,  it  was 
said  by  Bramwell,  B.,  to  be  clear  that  the  sheriff  need  not  lay  his 
hand  upon  a  single  article.  Here,  part  of  the  machine  was  in  the 
premises  of  a  person  named  Salkeld,  and  the  bailiff  marked  that 
part  with  the  word  "  seized."  Another  part  was  in  the  premises  of 
the  present  plaintiff,  with  whom  Ralph  Hincks  was  then  residing, 
and  the  bailiff  went  to  it  and  told  the  parties  that  he  seized  it.  The 
roads  were  blocked  with  snow,  and  it  was  impossible  for  him  to  re- 
move the  machine  at  that  time.  He  could  not  be  expected  to  have 
slept  in  the  open  air  himself  and  to  have  kept  another  man  in  order 
to  watch  and  keep  physical  control  over  these  parts  of  a  machine, 
which  was  scarcely  worth  $15. 

In  this  connection,  the  remarks  of  Brayley,  J. ,  in  Swann  v.  The 
Earl  of  Falmouth,  8  B.  &  C.  456,  are  very  pertinent.  There  are 
authorities  in  our  own  Courts  to  the  same  effect,  but  it  is  not 
necessary  to  pursue  that  enquiry  further  for  we  collect  from  the  ob- 
aervaticms  of  the  learned  Judge  of  the  County  Court  that  in  his 
opinion  there  was  a  seizure,  but  that  there  was  an  abandonment. 
As  that  is  generally  a  question  of  fact,  we  would  not  readily  dissent 
from  the  conclusion  of  the  learned  Judge.  But  it  appears  to  us  to 
be  open  to  serious  question.  There  certainly  was  no  intention  by 
the  bailiff  to  abandon,  and  it  is  equally  certain  that  the  execution 
debtor  did  not  suppose  that  there  was  an  abandonment,  for  the 
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bailiff  was  permitted  to  remove  the  machine  without  objection  or 
remonstrance. 

The  subsequent  conduct  of  the  execution  debtor,  to  which  we 
shall  have  occasion  presently  to  direct  attention,  shews  conclusively 
that  he  supposed  the  seizure  to  be  continued.  The  case  seems  to 
closely  resemble  that  which  was  present  to  the  mind  of  Lord  Den- 
man,  when  he  suggested  in  Balls  v.  Thick,  9  Jur.  304,  that  there 
ought  not  to  be  an  abandonment  if  the  position  of  the  parties  is 
not  altered,  and  the  defendant  had  full  notice  that  it  was  to  be  con- 
sidered a  seizure,  and  not  claim  the  chattel.  But  even  if  Ralph 
Hincks  had  the  right  to  insist  that  there  had  been  an  abandonment, 
he  seems  to  have  waived  it  in  the  most  distinct  manner.  He  knew 
the  sale  was  about  to  take  place,  and  instead  of  objecting  to  it,  he 
requested  his  father  to  attend  and  purchase.  With  this  request  his 
father  did  not  comply,  and  accordingly  Salkeld  became  the  pur- 
chaser. It  is  no  strained  conjecture  from  what  the  evidence  dis- 
closes of  their  previous  and  subsequent  dealings,  that  this  was  done 
with  the  full  privity  of  Ralph  Hincks.  Then  the  plaintiff  is  urged 
by  Ralph  to  buy  from  Salkeld,  and  as  an  inducement,  Ralph  offers 
him  certain  parts  of  the  machine  which  he  concealed  from  the  bailiff', 
confessedly  with  the  object  of  rendering  it  useless  and  valueless. 
His  father  then  consents,  and  the  machine  is  bought. 

The  object  which  Ralph  had  in  view  was  no  doubt  that  he  might, 
through  his  father's  bounty,  enjoy  the  use  of  the  machine,  when  it 
was  repaired  and  fitted  to  work  ;  but  it  is  clear  that  this  was  all  the 
advantage  he  expected,  for  he  was  then  embarrassed,  and  had  no 
idea  of  becoming  the  owner.  The  machine  was  repaired  at  the 
plaintiff's  expense,  Ralph  not  only  being  cognizant  of  this,  but  assist- 
ing in  the  work.  After  all  this  he  could  never  be  heard  in  a  court  of 
justice,  to  urge  that  Salkeld  did  not  acquire  a  good  title  at  the 
bailiff's  sale,  and  transfer  such  a  title  to  his  father.  If  he  still  had 
any  interest  in  the  chattel,  he  constituted  Salkeld  his  agent,  to 
transfer  it  to  the  plaintiff,  and  the  transfer  was  completed  by  the 
delivery  of  possession.  He  was  not  simply  estopped  from  denying 
his  father's  title,  but  he  had  empowered  Salkeld  to  transfer  to  him 
an  absolute  title.     The  circumstance  that  he  was  afterwards  per- 
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mitted  by  his  father  to  use  the  machine,  and  enjoy  its  full  benefit, 
does  not  destroy  that  title,  for  there  is  nothing  in  the  evidence  upon 
which  to  ground  an  inference  that  this  was  in  consequence  of  any 
gift  of  the  machine  itself.  Upon  these  facts  it  requires  no  argument 
to  establish  that  nothing  passed  to  Sowerby  by  his  chattel  mortgage. 
We  think,  therefore,  that  the  plaintiff  was  entitled  to  succeed,  and 
that  the  appeal  must  be  allowed ;  with  costs,  and  the  rule  tiisi  in 
the  Court  below  made  absolute  to  enter  a  verdict  for  the  plaintiff. 
We  do  not  know  what  opinion  the  learned  Judge  formed  with  re- 
gard to  the  actual  value  of  the  machine  at  the  time  the  defendant 
took  it  out  of  the  plaintiff's  possession,  but  upon  that  will  depend 
the  plaintiff 's  right  to  recover  his  full  costs  of  suit. 

Appeal  allowed. 
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Neelich  et  al.  v.  Malloy  et  al. 
Action  for  false  return. 

To  an  action  against  a  Division  Court  Bailiff  and  his  sureties  for  neglect  to 
execute  a  writ  or  return  it  in  due  time,  and  for  a  false  return,  the  defen- 
dants pleaded  that  the  execution  was  not  enforced  owing  to  a  threat  by 
the  principal  creditors  of  the  debtor  to  place  him  in  insolvency  if  it  was 
proceeded  with,  and  that  while  the  goods  were  being  advertised  for  sale  an 
attachment  was  issued  against  the  debtor,  and  the  plaintiffs  suffered  no 
damage  in  consequence  of  the  breaches  alleged. 

At  the  trial  the  jury  were  directed  to  find  a  verdict  for  the  defendants,  on 
the  ground  that  this  plea  and  another  had  been  proved. 

Held,  reversing  the  judgment  of  the  County  Court  of  York,  that  it  was  for 
the  jury,  and  not  for  the  Judge,  to  say  whether  the  bailiff's  inaction  had 
caused  the  plaintiffs  damage,  and  a  new  trial  was  thei-efore  ordered. 

Semble,  also,  that  under  section  221  of  the  Division  Courts  Act,  R.  S.  0,  ch. 
47,  the  plaintiffs  were  entitled  to  nominal  damages  upon  proof  of  a  breach 
of  duty  without  shewing  any  actual  damage. 

Before  the  commencement  of  this  action  the  plaintiffs  had  taken  summary 
proceedings  against  the  bailiff  for  neglecting  to  levy  under  section  220, 
when  their  complaint  was  dismissed. 

Held,  no  bar  to  this  action,  which  was  brought  under  sec.  221. 

[4  App.  Rep.  430.] 
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Appeal  from  the  County  Court  of  the  County  of  York. 

The  appellants,  who  were  plaintifls  in  a  Division  Court  suit,  in 
wliich  an  execution  had  been  delivered  to  the  defendant  Malloy,  as 
bailiff,  declared  against  him  and  his  sureties,  alleging  as  breaches 
of  the  statutory  bond  neglect  to  execute  the  writ,  neglect  to  re- 
turn the  writ  within  three  days  after  the  return  day,  and  a  false  re- 
turn of  no  goods.  Several  grounds  of  defence  were  set  up  by 
various  pleas,  of  which  it  is  only  necessary  to  notice  the  third  and 
the  fourth. 

The  third  plea  alleged  that  the  defendant  Malloy  received  the 
writ  on  the  13th  May,  1876  ;  and  before  the  alleged  grievance,  and 
on  the  same  day,  levied  upon  the  goods  of  said  Henderson,  and 
before  the  same  were  removed  and  sold,  and  immediately  after  the 
seizure  the  said  defendant  was  notified  in  writing  by  the  attor- 
ney for  one  of  the  principal  creditors  of  the  said  Henderson,  that 
if  Malloy  proceeded  with  the  sale  of  said  goods  immediate  pro- 
ceedings would  be  taken  to  place 'Henderson  in  insolvency  ;  and 
afterwards,  and  before  said  goods  were  sold,  and  while  they  were 
being  advertised  pursuant  to  the  statute,  a  writ  of  attachment  duly 
issued  against  Henderson,  who  duly  made  an  assignment  of  his 
estate  under  the  provisions  of  the  Insolvent  Act  of  1875,  and  the 
goods  under  seizure  became  the  property  of  the  assignee,  and  there- 
upon Malloy  gave  up  the  seizure  and  returned  the  writ  according 
to  law,  and  that  the  plaintiffs  suffered  no  damage  by  reason  of  the 
alleged  breaches. 

By  the  fourth  plea  the  defendants  set  up,  that,  after  the  return 
of  the  execution,  a  summons  was  obtained  in  Chambers  in  the  Di- 
vision Court  suit,  calling  on  Malloy  to  shew  cause  why  he  should 
not  be  ordered  to  pay  into  Court  to  the  credit  of  the  cause  the 
amount  of  damage  alleged  to  be  sustained  by  the  plaintiffs  by  rea- 
son of  his  neglect,  connivance  or  omission  ;  and  that  both  the  par- 
ties appeared,  and  the  Judge,  after  hearing  them,  discharged  the 
summons  with  costs  ;  and  that  the  order  still  remained  in  force, 
and  the  cause  of  action  mentioned  in  such  summons,  and  the 
breaches  alleged  in  the  declaration,  were  the  same. 
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At  the  close  of  the  evidence  the  learned  Judge  practically  with- 
drew the  case  from  the  jury,  and  directed  a  verdict  for  the  defen- 
dants, on  the  ground  that  these  pleas  had  been  completely  proved. 
In  Term  he  refused  a  rule  nisi,  which  was  moved  for  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  and  for  the  re- 
jection of  evidence.  His  judgment  upon  that  motion  was  founded 
upon  the  view  he  entertained  of  the  effect  of  the  fourth  plea.  At 
the  trial  proof  was  given  of  the  copy  of  the  summons  served  upon 
the  bailiff,  which  was  substantially  in  accordance  with  the  state- 
ment in  the  plea,  and  upon  which  was  endorsed  the  Judge's  orde^ 
of  dismissal.  The  plaintiff's  counsel  desired  to  adduce  evidence  to 
shew  that  the  discharge  of  the  order  had  not  proceeded  upon  any 
consideration  of  the  merits,  but  the  learned  Judge  ruled  that  such 
evidence  was  inadmissible.  No  proof  was  given  of  the  identity  of 
the  complaint  then  urged  by  the  plaintiffs  with  their  present  cause 
of  action  beyond  that  suggested  by  the  terms  of  the  summons.  In 
banc  the  learned  Judge  held  that  the  order  was  in  the  nature  of  a 
judgment,  and  concluded  the  plaintiffs. 

The  plaintiffs  appealed. 

The  case  was  argued  on  the  11th  November,  1879. 

J.  O^Donohoe,  for  the  appellants.  The  learned  J  udge  was  wrong 
in  refusing  to  admit  the  evidence  tendered  to  shew  that  the  order 
made  by  the  Division  Court  Judge  was  not  conclusive,  owing  to  its 
having  been  made  without  hearing  evidence.  But  the  order  could 
not,  in  any  event,  have  acted  as  an  estoppel,  so  as  to  preclude  the 
plaintiffs  from  bringing  this  action,  as  the  order  only  dealt  with 
the  damages  sustained  by  the  plaintiffs  by  reason  of  the  neglect  in 
not  levying,  while  this  action  is  for  neglecting  to  return,  and  mak- 
ing a  false  return  of  the  writ,  under  the  221st  section  of  the 
Division  Courts  Act,  R.  S.  O.  ch.  47.  The  order  was  not  proved 
in  the  manner  pointed  out  by  R.  S.  O.  ch.  47,  sec.  37  :  Begina  v. 
Rowland,  1  F.  &  F.  72  ;  Dewes  v.  Bily,  11  C.  B.  434.  Brown  v. 
Wright,  35  U.  C.  R.  378,  will  be  cited  to  shew  that  the  bailiff  is  not 
liable  for  neglecting  to  enforce  the  execution,  owing  to  the  debtor's 
threat  to  go  into  insolvency,  but   in  that  case  the  assignment  had 
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been  made  before  the  writ  was  placed  in  his  hands.  It  is  clear 
that  the  Judge  had  no  power  to  withdraw  the  case  from  the  jury. 

J .  E.  McDo\igaU,  for  the  respondent.  The  remedy  against 
bailiff's  under  sections  220  and  221  of  the  Division  Courts  Act  are 
clearly  in  the  alternative  ;  and  inasmuch  as  the  plaintiffs  elected  to 
proceed  summarily,  the  order  made  thereon  is  a  complete  bar  to 
this  action  ;  Bigelow  on  Estoppel,  45,  2nd  ed.  ;  Brown  v.  Yates, 
1  App.  R.  374  ;  Austin  v.  Mills,  9  Ex.  288.  The  order  was  sufficient- 
ly proved  by  the  production  of  tRe  original,  duly  signed  by  the 
Judge  :  Stett  v.  Halford,  4  Champ.  17  ;  R.  S.  O.  ch.  62,  sec.  30. 
At  any  rate  we  are  entitled  to  succeed  on  the  third  plea,  as  the 
evidence  shews  that  no  damage  was  sustained  by  the  neglect  to 
make  a  seizure,  and  it  is  well  laid  down  that  in  such  a  case  there 
can  be  no  recovery  :  Brown  v.  Wright,  35  TJ.  C.  R.  378  ;  Stinison 
V.  Faniham,  L.  R.  7  Q.  B.  175  :  Hobson  v.  Thellusson,  L.  R.  2  Q. 
B.  642. 

November  12th,  1879.  Moss,  C.  J.  A.,  delivered  the  judgment 
cf  the  Court.  We  gather  from  the  report  of  the  learned  Judge's 
decision  that  he  was  of  opinion  that  the  plaintiffs  had  an  election 
between  adopting  a  summary  proceeding  by  way  of  summons  and 
bringing  an  action  upon  the  bond,  and  that  having  taken  the  for- 
mer course  the  order  operated  as  a  final  and  conclusive  adjudica- 
tion upon  their  rights.  Considering  the  smallness  of  the  amount 
at  stake,  and  the  protracted  litigation  of  which  it  has  been  the  sub- 
ject, for  the  matter  seems  to  have  been  twice  brought  down  to  trial 
already,  we  sliould  not  have  been  sorry  to  see  our  way  to  the  same 
conclusion,  but  we  are  constrained  to  hold  it  untenable. 

Without  relying  upon  the  argument  that  if,  as  the  plaintiffs 
sought  to  prove,  the  summons  were  dismissed  upon  a  technical  ob- 
jection, and  without  any  adjudication  upon  the  merits,  the  order 
ought  not  to  bar  the  present  action,  it  is  only  necessary  to  refer  to 
the  220th  section  of  the  Division  Courts  Act,  under  which  the  sum- 
mons was  issued,  to  perceive  that  the  questions  with  which  the 
Judge  was  authorized  to  deal  are  not  co-extensive  with  the  plain- 
tiffs' cause  of  action.  That  section  enacts  that  in  case  the  plaintiff, 
by  neglect,  connivance,  or  omission,  loses  the  opportunity  of  levy- 
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ing,  then  upon  complaint  of  the  aggrieved  party  and  proper  proof 
the  Judge  shall  order  the  bailiff  to  pay  such  damages  as  it  appears 
the  plaintilQF  has  sustained  ;  but  it  does  not  profess  to  give  any 
summary  remedy  for  neglect  to  return  an  execution  within  three 
days  after  the  return  day,  or  for  making  a  false  return.  These 
breaches  of  duty  are  dealt  with  by  the  following  section,  which  en- 
titles the  plaintiff  to  maintain  an  action  against  the  bailiff  and  his 
sureties  upon  their  covenant,  and  to  recover  the  amount  of  the  exe- 
cution with  interest,  or  such  less  sum  as,  in  the  opinion  of  the 
Judge  or  jury,  the  plaintiff  under  the  circumstances  is  justly  en- 
titled to  recover.  As  these  are  the  plaintiffs'  main  grounds  of 
complaint,  it  is  very  obvious  that  his  remedy  was  not  to  be  found 
in  the  exercise  of  the  summary  jurisdiction,  but  in  an  action. 
Upon  this  distinct  ground  we  must  hold  that  the  fourth  plea  was  not, 
and  indeed  could  not  be,  established. 

The  learned  counsel  for  the  defendants  seemed  to  feel  the  diffi- 
culty of  supporting  the  verdict  upon  this  issue,  but  he  relied  strong- 
ly upon  the  other  plea.  This  was  in  substance  that  the  bailiff  im- 
mediately levied,  but  that  he  was  at  once  notified  by  the  attorney 
for  one  of  the  principal  creditors  of  the  execution  debtor  that  if  he 
proceeded  to  sell  the  debtor  would  be  placed  in  insolvency,  and 
that  before  the  goods  were  sold,  and  while  they  were  being  adver- 
tised pursuant  to  the  statute,  a  writ  of  attachment  was  issued,  and 
an  assignee  in  insolvency  appointed,  whereupon  the  bailiff  gave  up 
the  seizure  and  returned  the  writ,  and  that  the  plaintiff  suffered  no 
damage.  It  appeared  from  the  evidence  of  the  bailiff  himself  that 
he  received  the  execution  on  the  13th  of  May,  1875,  and  at  once 
went  to  the  debtor's  place  of  business  and  demanded  payment, 
when  the  debtor  declared  that  if  he  was  pressed  he  would  make  an 
assignment  in  insolvency.  On  the  same  day  the  debtor's  attorney 
gave  him  a  written  notice,  that  if  he  pressed  the  execution  other 
creditors  would  place  the  defendant  in  insolvency,  and  the  execu- 
tion would  be  rendered  valueless.  In  consequence,  as  he  alleges, 
of  this  notification,  the  bailiff  did  not  take  proceedings  to  sell,  but 
the  debtor  continued  to  carry  on  his  business  as  usual,  the  bailiff 
contenting  himself  with  frequently  visiting  the  shop.     On  the  10th 
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of  June  he  procured  a  renewal  of  the  execution  for  thirty  days, 
without  any  communication  with  the  plaintiffs,  and  being  pressed 
by  their  attorneys  to  make  the  money,  advertised  the  goods  for 
sale  on  the  10th  June,  whereupon  the  debtor  was  placed  in  insol- 
vency, and  the  assignee  took  possession  before  any  sale  was  effected. 
Hence  it  is  argued,  upon  the  authority  of  Hohson  v.  Thellusson, 
L.  R.  2  Q.  B.  042,  and  Brown  v.  Wright,  35  U.  C.  R.  378,  that  the 
plaintiffs  sustained  no  damage  in  consequence  of  the  delay  in  en- 
forcing the  execution,  and  that  the  action  is  not  sustainable.  We 
entirely  agree  with  the  doctrine  enunciated  in  these  cases.  That 
doctrine  is,  that  where  the  evidence  demonstrates  to  the  satisfac- 
tion of  the  tribunal  dealing  with  the  facts,  that  if  the  execution  had 
been  proceeded  with  in  the  ordinary  course  the  plaintiff  would 
have  derived  no  benefit,  because  the  debtor  would  have  been 
placed  in  bankruptcy  or  insolvency  before  he  could  have  realized, 
the  plaintiff  must  fail.  Damage  being  of  the  essence  of  the  action, 
it  follows  that  where  the  plaintiff  has  suffered  none,  the  defendant 
must  succeed.  That  rule,  it  may  be  observed,  does  not  seem  to 
apply  in  its  entirety  to  the  case  of  an  action  against  the  bailiff  and 
his  sureties  for  neglect  to  return  an  execution,  or  for  a  false  return. 
The  221st  section,  to  which  reference  has  already  been  made,  ap- 
pears to  give  the  plaintiff  the  right  to  recover  something  where 
there  has  been  such  breach  of  duty  by  the  bailiff,  and  therefore  he 
is  probably  entitled  to  nominal  damages  upon  the  bare  proof  of  the 
breach  without  shewing  any  injury.  But  this  is  a  question  of  little 
or  no  practical  importance.  The  difficulty  here  in  the  way  of  sus- 
taining the  verdict,  which  appears  to  us  to  be  insuperable,  is,  that 
the  plaintiffs  had  a  right  to  have  the  opinion  of  the  jury  upon  this 
matter.  It  was  for  them,  and  not  for  the  Judge,  or  for  us,  to  say 
whether,  under  all  the  circumstances,  the  action  or  inaction  of  the 
bailiff  had  caused  the  plaintiffs  damage.  If  we  were  at  liberty  to 
speculate  upon  probabilities,  we  might  think  that  they  were  likely 
to  lean  to  the  defendant's  contention  ;  but  it  may  be  that  they 
would  have  found  that  if  the  bailiff  had  pressed  the  execution,  so 
small  an  amount  would  have  been  paid  in  order  to  avert  proceed- 
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ings  in  insolvency.  The  court  was  not  embarrassed  with  this  diffi- 
culty in  Hobsonv.  Thellusson,  L.  R.  2  Q.  B.  642,  because  they  were 
at  liberty  to  draw  inferences  of  fact,  and,  acting  as  jurymen, 
they  found  that  the  plaintiff  had  sustained  no  damage.  The  case 
of  Brown  v.  Wright,  35  U.  C.  R,  378,  was  even  clearer  in  favour 
of  the  defendant,  for  the  assignment  in  insolvency  had  actually 
been  executed  before  the  execution  was  issued.  There  were,  there- 
fore, no  goods,  the  property  of  the  execution  debtor,  upon  which  a 
levy  could  be  made. 

The  proper  course  was  for  the  learned  Judge  to  have  held  that 
the  fourth  plea  was  not  proved,  and  to  have  left  it  to  the  jury  to  say 
whether,  if  the  bailiff  had  proceeded  regularly  upon  the  execution, 
the  debtor  would  have  been  placed  in  insolvency,  and  a  recovery 
thus  prevented  ;  and  to  have  directed  them  that  if  this  would  have 
been  the  result,  the  plaintiffs  could  only  recover  nominal  damages, 
under  the  221st  section  ;  but  that  otherwise,  as  there  were  goods 
of  ample  value  to  satisfy  the  execution,  the  plaintiffs  were  entitled 
to  a  verdict  for  their  full  claim. 

The  appeal  must  be  allowed,  with  costs,  and  a  rule  must  issue  in 
the  Court  below  for  a  new  trial,  without  costs. 
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PROVINCE  OF  ONTARIO. 

We,  the  undersigned,  *'  the  Board  of  County  Judges,"  acting  un- 
er  and  in  pursuance  of  the  powers  vested  in  us  by  "the  Division 
o  urts  Act,"  have  framed  the  following  additional  General  Rules 
a  nd  Orders,  to  be  in  force  from  and  after  the  first  day  of  January, 
A.D.  1880,  until  otherwise  ordered  ;  and  we  do  certify  the  same  to 
the  Honourable  the  Chief  Justice  of  the  Court  of  Queen's  Bench  of 
the  Province  of  Ontario  accordingly. 

RULES. 

Rule  No.  171. — From  and  after  the  first  day  of  January,  A.D. 
1880,  Rule  No.  170,  of  the  Supplementary  General  Rules  of  the 
26th  June,  1874,  and  Schedule  of  Clerk's  Fees  (Form  127),  and 
Schedule  of  Bailifi's'  Fees  (Form  128),  shall  be  rescinded  ;  and  from 
and  after  the  said  first  day  of  January,  1880,  the  fees  set  forth  in  the 
tariff  hereto  annexed,  marked  "  Schedule  of  Clerks'  Fees  "  (Form 
130),  and  "  Schedule  of  Bailiffs'  Fees  "  (Form  131),  shall  be  the  fees 
to  be  received  by  the  several  Clerks  and  Bailiffs  of  Division  Courts 
in  Ontario,  for  and  iu  relation  to  the  duties  and  services  to  be  per- 
formed by  them,  as  officers  of  the  said  Courts,  and  shall  be  in  lieu 
of  all  other  fees  heretofore  receivable. 
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Rule  No.  172. — At  the  opening  of  every  Court,  and  at  such  other 
times  as  the  Judge  shall  require,  the  Clerk  shall  lay  before  the  Judge 
the  returns  of  Bailifls  under  Rule  93,  duly  certified  under  Rule  94. 

Rule  No.  173. — The  Clerk  shall,  at  every  sitting  of  the  Court, 
report  in  writing  to  the  Judge  as  to  the  several  sureties  of  himself 
and  the  Bailiff  or  Bailiffs  of  his  Court,  whether  any  of  them  hare 
died,  become  insolvent  or  left  the  County  since  his  last  report,  and 
mentioning  any  facts  connected  therewith  which  ought  to  be  made 
known  to  the  Judge. 

Rule  No.  174. — Every  Clerk  is  expected  and  enjoined  to  answer 
promptly  all  reasonable  inquiries  made  touching  their  suits  by  the 
parties  thereto,  their  attorneys  or  agents  ;  if  no  postage  stamp  is 
sent  him  for  reply,  then  such  answer  may  be  by  post  card. 

Rule  No.  175. — On  payment  of  a  fee  of  5cts.  every  Clerk  when 
required  by  parties  paying  costs,  shall  give  a  statement,  in  writing, 
of  items  in  detail,  or  transmit  the  same  by  postal  card. 

Rdle  No.  176. — The  Bailiff  receiving  an  execution  shall  im- 
mediately endorse  on  the  same  a  correct  statement  of  the  day  and 
hour  of  the  day  when  he  received  such  execution,  and  in  addition 
to  the  formal  return  (Form  124)  on  every  execution  returned,  he 
shall  give  a  correct  and  full  statement  of  the  particulars,  in  detail, 
of  all  his  charges  made  for  fees  and  disbursements  in  the  execution 
thereof  ;  and  a  similar  statement  in  making  returns  of  Writs  of  Re- 
plevin and  Warrants  of  Attachment, 

Rule  No.  177. — In  case  of  any  process  or  paper  received  for  ser- 
vice or  execution  from  a  "  Foreign  Court,"  the  Clerk  so  receiving 
the  same  and  procuring  the  service  or  execution  thereof  shall,  on 
returning  the  same,  give  a  full  and  correct  statement,  in  detail,  of 
the  items  of  all  charges  made  for  fees  and  disbursements  in  respect 
of  such  service  or  execution  of  process,  and  the  Clerk  who  receives 
the  same  shall  report  to  the  Judge  of  his  own  county  any  charge 
made  by  the  Clerk  of  the  "  Foreign  Court "  in  excess  of  the  allow- 
ance for  fees  made  by  the  tariff. 

Rule  No.  178.— Rule  89  of  the  General  Rules  of  the  1st  of  July, 
]869,  is  amended  as  follows  : — All  the  words  after  the  word  "  Sum- 
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mons  "  in  the  said  rule  are  struck  out,  and  the  following  are  substi- 
tuted in  lieu  thereof  : — *'  And  the  Bills  given  under  Form  129  show 
the  forms  in  which  such  Bills  may  be  made  out,  and  are  to  be  taken 
as  guides  in  framing  and  taxing  such  Bills." 

Rule  No.  179. — Form  114  in  the  Schedule  of  General  Forms  is 
hereby  rescinded,  and  Form  129  is  substituted  therefor. 

Rule  No.  180. — When  any  notice  required  to  be  given  to  any  of 
the  parties  to  a  suit  is  sent  through  the  Post  Office,  the  Clerk  shall 
register  the  letter  containing  such  notice,  and  shall  obtain  and  pre- 
serve with  the  other  papers  in  the  suit,  a  certificate  of  such  regis- 
tration. 

Dated  28th  November,  1879. 

JAS.  ROB'T  GOWAN, 

Senior  Judge  C.  S.,  Chairman. 

S.  J.  JONES, 

County  Judge,  Brant. 
D.  J.  HUGHES. 

County  Judge,  Elgin. 

Approved. 

John  H.  Hag  arty,  C.J., 
Adam  Wilson,  C.J.,  C.P, 
Thomas  Galt,  J., 
M.  C.  Cameron,  J.Q.B., 
F.   OSLER,  J.C.P. 


FOEMS  OF  BILLS   OF  COSTS. 


FORM  129. 

Bill  of  Costs  upon  a  claim  for,  say,  $20  up  to  and  including 
judgment  entered  by  the  Clerk,  upon  special  summons,  no  no- 
tice of  defence  being  given. 

Clerk's  Fees. 

Receiving  claim,  numbering  and  entering  in  Procedure 

Book $0  15 

Issuing  summons,  with  necessary  notices  and  warnings 

thereon 0  30 

Copy  of  summons,  including  all  notices  and  warnings 

thereon 0  20 

Receiving  and  entering  Bailiff's  return  to  summons 0  10 

Aflfidavit  of  service  and  administering  oath  to  the  depo- 
nent      0  25 

Notice  to  plaintiff,  when  defendant  has  failed  to  give 
notice  of  defence,  10c.  ;  postage  and  registration, 
5c .     0  15 

Entering  final  judgment  by  the  Clerk 0  40 

Total  Clerk's  fees |1  55 

Bailiff's  Fees. 

Service  of  summons $0  20 

Return  of  service,  and  attending  Clerk's  office  to 

make  necessary  affidavit 0  10 

$0  30 
Total  Bailiff's  fees 0 

Total  costs $1  85 

Taxed  this         day  of         ,  18     . 

Clerk. 
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Bill  of  Costs  upon  claims  for,  say,  $60.00,  defended,  cause  tried, 
and  judgment  entered  for  plaintiff,  with  costs. 

Clerk's  Fees. 

Receiving  claim,  &c $0  15 

Issuing  summons,  itc 0  40 

Copy  of  summons,  &c.. 0  20 

Receiving  and  entering  Bailiflf 's  returns,  &c 0  10 

Atiidavit  of  service,  &o 0  25 

Subpoina  to  witness 0  10 

Three  copies 0  15 

Notice  of  defence,  itc. ,  to  plaintiff,  and  mailing  same, 

10c.  ;  postage  and  registration,  5c 0  15 

Recording  and  entering  judgment  rendered  at  the  hear- 
ing   0  40 

Total  Clerk's  fees $1  90 

Bailiff's  Fees. 

Service  of  summons,  c^-c $0  30 

Attending  to  return,  &c 0  10 

Service  of  subpoena  (3  witnesses). 0  30 

Calling  parties  and  their  witnesses 0  15 

^  85 
Total  Bailiff's  fees 0  85 

Total  costs §2  75 

Taxed,  this        day  of        ,  18     . 

Clerk. 
N.  B.  —Mileage  and  fees  to  witnesses,  if  any,  to  be  added. 


FORM  130. 
Schedule  op  Clerk's  Fees. 

1.  Receiving  claim,  numbering  and  entering  in  Procedure 

Book $0  15 

(This  item  to  apply  to  entering  in  the  procedure  book 
a  transcript  of  judgment  from  another  court,  but  not  an 
entry  made  for  the  issue  of  a  judgment  summors.) 

2.  Issuing  summons,  with  necessary  notices  and  warnings 

thereon,  or   judgment   summons   (as   provided   in   the 
forms),  in  all. 
Where  claim  does  not  exceed  $20 0  30 
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■    Where  claim  exceeds  $20,  and  does  not  exceed  $60  . .  $0  40 

"     exceeds$60 0  50 

[N.B. — In  replevin  and  interpleader  suits,  the  value 
of  goods  to  regulate  the  fee.] 

3.  Copy  of  summons,  including   all  notices  and    warnings 

thereon 0  20 

4.  Copy  of  claim  (including  particulars),  when  not  furnished 

by  the  plaintift'  (to  be  paid  by  the  plaintiff  ) 0  20 

5.  Copy  of  set-off  (including  particulars),  when  not  furnished 

by  the  defendant  (to  be  paid  by  the  defendant)     0  20 

6.  Receiving  and  entering  Bailiff's  return  to  any  summons, 

writ  or  warrant  issued  under  the  seal  of  the  Court  (ex- 
cept summons  to  witness  and  return  to  summons,  or  pa- 
pers from  another  Division) 0  30 

7.  Entering  notice  of  set-off,  plea  of  payment,  or  other  de- 

fence requiring  notice  to  the  plaintiff,  or  notic  of  admis- 
sion      0  20 

(To  be  paid  in  the  first  instance  by  the  defendant  or 
other  person  entering  it  — but  it  maybe  afterwards  taxed 
against  the  plaintiff  should  costs  be  given  against  him.) 

8.  Taking  confession  of  judgment 0  10 

(This  docs  not  include  affidavit  and  oath,  chargeable 
under  item  9.) 

9.  Every  necessary  affidavit,   if  actually  prepared    by  the 

Clerk,  and  administering  oath  to  the  deponent 0  25 

10.  Copies  of  papers,  for  which  no  fee  is  already  provided — 
necessarily  required  for  service  or  transmission  to  the 
Judge, — each 0  10 

11 .  Every  notice  required  to  be  given  by  Clerk  to  any  party 
to  a  cause  or  proceeding,  or  to  the  Judge  in  respect  to 

the  same,  and  mailing 0  10 

12.  Entering  final  judgment  by  Clerk,  on  special  summons  : 
where  claim  not  disputed 0  40 

13.  Entering  every  judgment  rendered  at  the  hearing,  or 

final  order  made  by  the  Judge 0  40 

[This  one  fee  of  40c.  will  include  the  service  of  record- 
ing at  the  trial  and  afterwards  entering  in  the  procedure 
book  the  judgment,  decree  and  order  in  its  entirety, 
rendered  or  made  at  the  trial.  In  a  garnishee  proceed- 
ing before  judgment,  the  fee  of  40c.  will  be  allowed  for 
the  judgment  in  respect  to  the  primary  debtor,  and  a 
like  fee  of  40c.  for  the  adjudication  whenever  made  in 
respect  to  the  garnishee.] 

14.  Subpoena  to  witness $0  10 

(The  Subpoena  may  include  any  number  of  names 
therein,  and  only  one  original  subpoena  shall  be  taxed, 
except  the  Judge  otherwise  orders.) 

15.  For  every  copy  of.  Subpoena  required  for  service 0  05 
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16.  Summons  for  each  juryman,  when  called  by  the  parties. .  $0  10 

(Only  25cts.  in  all  will  be  allowed  for  returning  a 
Judge's  jury.) 

17.  Every  order  of  reference  or  order  for  adjournment  made 
at  hearing,  and  every  order  requiring  the  signature  of 

the  Judge,  and  entering  the  same 0  15 

(Any  warning  necessary  with  order,  e.  g. ,  the  warn- 
ing in  form  42,  forms  part  of  the  order.) 

18.  Transcript  of  judgment  (under  sections  161  or  165)  ....     0  25 

19.  Every  writ  of  execution,  warrant  of  attachment,  or  war- 
rant for  arrest  of  delinquent  and  delivering  same  to 
Bailiff 0  40 

20.  Renewal  of  every  writ  of  execution  when  ordered  by  the 
judgment  creditor 0  10 

21.  Every  bond  when  necessary  and  prepared  by  the  Clerk 
(including  affidavit  of  justification) 0  50 

22.  For  necessary  entries  in  the  debt  attachment  book  in 

each  case  (in  all) 0  20 

23.  Transmitting  transcript  of  judgment  ;  or  transmitting 
papers  for  service  to  another  division,  or  to  Judge  on 
application  to  him,  including  necessary  entries,  but  not 
postage 0  20 

24.  Receiving  papers  from  another  division  for  service,  enter- 
ing the  same,  handing  to  the  Bailiff,  receiving  and  en- 
tering his  return,  and  transmitting  the  same  (if  return 
made  promptly,  not  otherwise) 0  30 

(This  fee  does  not  include  a  charge  for  receiving 
transcript  of  judgment  for  which  a  fee  of  15  cents  is 
taxable  under  item  1.) 

25.  Search  by  person  not  party  to  the  suit  or  proceeding  to 
be  paid  by  the  applicant,  10c.  ;  search  by  party  to  the 

suit  or  proceeding  where  service  is  over  one  year  old 0  10 

(No  fee  is  chargeable  for  search  to  a  party  to  the 
suit  or  proceeding,  if  the  same  is  not  over  one  year 
old.) 


FORM  131. 
Schedule  of  Bailiffs'  Fees. 

1.  Service  of  summons,  writ  or  warrant,  issued  under  the 
seal  of  the  Court,  or  Judge's  summons  on  each  person 
(except  summons  to  witness,  and  summons  to  juryman), 

Where  claim  does  not  exceed  $20 0  20 

"         "     exceeds  820  and  does  not  exceed  $60 0  30 

"  "       $60 0  40 

[In  interpleader  suits  the  value  of  the  goods  to  regulate 
the  fee.] 
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2.  For  every  return  as  to  service  of  summons,  attending  at 
the  Clerk's  office  and  making  the  necessary  affidavit  (as 
provided  by  rule  90) $0  10 

3.  Service  of  summons  on  witness  or  juryman,  or  service  of 
notice 0  10 

4.  Taking  confession  of  judgment,  and  attending  to  prove.     0  10 

5.  For  calling  parties  and  their  witnesses  at  the  sittings  of 
the  Court  in  every  defended  case,  as  provided  by  Rule 

91,  amended  by  Rule  168  0  15 

6.  Enforcing  every  writ  of  execution,  or  summons  in  re- 
plevin, or  warrant  of  attachment,  or  warrant  against 
the  body, — each, 

Where  claim  does  not  exceed  $20 0  40 

''         ♦'      exceeds  $20  and  does  not  exceed  $60 0  60 

"         '^  "      $60 ...     0  80 

(Executing  summons  in  replevin,  includes  service  on 

defendant.     The  value  of    the   goods   to   regulate   the 

amount  of  the  fee.) 

7.  Every  mile  necessarily  travelled  to  serve  summons  or  pro- 
cess, or  other  necessary  papers,  or  in  going  to  seize  on 
attachment,  or  in  going  to  seize  on  a  writ  of  execution, 
where  money  made  or  case  settled  after  levy 0  11 

(In  no  case  is  mileage  to  be  allowed  for  a  greater 
distance  than  from  the  Clerk's  office  to  the  place  of  ser- 
vice or  seizure.) 

8.  Mileage  to  arrest  delinquent  under  a  warrant  to  be  at  11 
cents  per  mile,  but  for  carrying  delinquent  to  prison, 
including  all  expenses  and  assistance,  per  mile     .......     0  20 

9.  Every  schedule  of  property  seized,  attached  or  replevied, 
including  affidavit  of  appraisal,  when  necessary, 

Kot  exceeding  $20 0  30 

Exceeding  $20  and  not  exceeding  $60 0  50 

Exceeding  $60 0  75 

10.  Every   bond   when    necessary,    when   prepared  by   the 

Bailiff,  (including  affidavit  of  justification)   0  SO 

11.  Every  notice  of  sale,  not  exceeding  three,  under  execu- 
tion or  under  attachment,  each 0  15 

12.  There  shall  be  allowed  to  the  Bailiff,  for  removing  or  re- 
taining property  seized  under  execution  or  attached, 
reasonable  and  necessary  disbursements  and  allowances, 
to  be  first  settled  by  the  Clerk,  subject  to  appeal  to  the 
Judge 

13.  There  shall  be  allowed  to  the  Bailiff  five  per  cent,  upon 
the  amount  realized  from  the  sale  of  property  under 
any  execution,  but  such  percentage  not  to  apply  to  any 
overplus  thereon 
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Ill 


The  subjoined  table  will  shew  the  amount  of  costs  (in  three 
grades)  properly  chargeable  under  the  foregoing  tables  of  fees,  in  an 
ordinary  suit  for  money  demand  against  one  defendant  and  in  the 
several  stages  specified  in  the  table. 


Officers'  Fees— Clerk  and  Bailiff. 

Claim 

under 

$20. 

Claim 
$20  to 
$60. 

Claim 
over 
$60. 

Up  to  and  including  the  issuing  of  summons 
and  delivering  the  same  with  copy  to  Bailiff, 
where  claim  paid  or  case  settled  before  ser- 
vice of  summons  by  Bailiff 

Up  to  hearing,  but  not  including  the  hearing 
where  case   settled   or   claim  paid    before 

$  cts. 

0  65 

1  45 

2  00 

$  cts. 

0  75 

1  65 

2  20 

$  cts. 

0  85 

1  85 

[If  claim   settled  before  notice  to  Plaintiff  of  de- 
fence, &c.,  15  cents  to  be  deducted  from  each  of 
these  items.] 

Up  to  and  including  the  entry  of  judgment 
after  the  hearing  by  Judge,  and  case  settled 
after  hearing  and  judgment 

2  40 

N.B. — The  amounts  in  the  above  table  do  not  include  fees  for 
services  only  occasionally  rendered  (found  in  the  table  of  fees)  or 
extra  postage  or  jury  cases,  or  mileage,  or  summoning  witnesses,  or 
disbursements  to  witnesses,  which  will  vary  in  each  case. 

Dated  28th  November,  1879. 

JAS.  ROBT.  GOWAN, 

Settlor  Judge,  C.S. 
S.  J.  JONES, 

County  Judge,  Brant, 
D.  J.  HUGHES, 

County  Judge,  Elgin. 
Approved  : 

John  H.  Hagarty,  C.J. 
Adam  Wilson,  C.J.,  C.P. 
Tugs  Galt,  J. 
M.  C.  Cameron,  J.Q.B. 
F.  OSLER,  J. C.P. 


INTEREST  TABLE.  113 


INTEEEST    TABLE 

FOR  THE   USE   OF 

DIVISION  COURT  OFFICERS. 


In  accordance  with  a  suggestion  made  by  a  Division 
Court  Officer  of  large  experience,  the  following  interest 
table  is  inserted  for  the  use  of  Clerks  and  Bailiffs.  To 
calculate  the  interest  on  a  given  sum,  take  from  the 
Table  the  interest  upon  one  dollar  for  the  time  required, 
and  multiply  it  by  the  number  of  dollars  upon  which 
you  wish  to  make  the  calculation.  For  example :  re- 
quired the  interest  upon  $200  for  11  days  at  six  per 
cent.  : — 

The  interest  on  $1  for  11  days  is 00183 

Multiply  this  by  200  ...  4 200 

Answer 36600 

Say  37  cents. 

The  calculations  made  in  the  following  tables  are  on 
the  sum  of  one  dollar. 
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6 

7 

8 

9 

10 

12 

Per  Cent. 

Per  Cent. 

Per  Cent. 

YEARS 

Per  Cent. 

Per  Cent.  Pe 

r  Cent. 

•06 

•07 

•08 

•09 

•10 

12 

•12 

•14 

•16 

2 

•18 

•20 

24 

•18 

•21 

•24 

3 

•27 

•30 

36 

-24 

•28 

•32 

4 

•36 

•40 

48 

•30 

•35 

•40 

5 

MONTHS 

1 

•45 

•50 

60 

•005 

•00583 

•00666 

•0075 

•00833 

01 

•01 

•01166 

•01333 

2 

•015 

•01666 

02 

•015 

•01750 

•02000 

3 

•0*225 

•02500 

03 

•02 

•02333 

•02666 

4 

•03 

•03333 

04 

•025 

•02916 

•03333 

5 

•0375 

•04166 

05 

•03 

•03500 

•04000 

6 

•045 

•05000 

06 

•035 

•04083 

•04666 

7 

•0525 

•05833 

07 

•04 

•04666 

•05333 

8 

•06 

•06666 

08 

•045 

•05250 

•06000 

9 

•0675 

•07500 

09 

•05 

•05833 

•06666 

10 

•075 

•08333 

10 

•055 

•06416 

•07333 

11 
DAYS 

•0825 

•09166 

11 

•00016 

•00019 

•00022 

•00025 

•00027 

0003:i 

•00033 

•00038 

•00044 

2 

•00050 

•00055 

00066 

•00050 

•00058 

•00066 

3 

•00075 

•00083 

00100 

•00066 

•00077 

•00088 

4 

•00100 

•00111 

•00133 

•00083 

•00097 

•00111 

5 

•00125 

•00138 

00166 

•00100 

•00116 

•00133 

6 

•00150 

•00166 

•00200 

•00116 

•00136 

•00155 

7 

•00175 

•00194 

00233 

•00133 

•00155 

•00177 

8 

•00200 

•00222 

00266 

•00150 

•00175 

•00200 

9 

•00225 

•00250 

00300 

•00166 

•00194 

•00222 

10 

•00250 

•00277 

00333 

•00183 

•00213 

•00244 

11 

•00275 

•00305 

00366 

•00200 

•00233 

•00266 

12 

•00300 

■00333 

•00400 

•00216 

•00252 

•00288 

13 

•00325 

•00361 

•00433 

•00233 

•00272 

•00311 

14 

•00350 

•00388 

•00466 

•00250 

•00291 

•00333 

15 

•00375 

•00416 

•00500 

•00266 

•00311 

•00355 

16 

•00100 

•00444 

•00533 

•00283 

•00330 

•00377 

17 

•00425 

•00472 

•00566 

•00300 

•00350 

•00400 

18 

•00450 

•00500 

•00600 

•00316 

•00369 

•00422 

19 

•00475 

•00527 

•00633 

•00333 

•00388 

•00444 

20 

•00500 

•00555 

•00666 

•00350 

•00408 

•00466 

21 

•00525 

•00583 

•00700 

•00366 

•00427 

.00488 

22 

•00550 

•00611 

•00733 

•00383 

•00447 

•00511 

23 

•00575 

•00638 

•00766 

•00400 

•00466 

•00533 

24 

•00600 

•00666 

•00800 

•00416 

•00486 

•00555 

25 

•00625 

•00694 

00833 

•00433 

•00505 

•00577 

26 

■00650 

•00722 

00866 

•00450 

•00525 

-00600 

27 

•00675 

•00750 

•00900 

•00466 

•00544 

•00622 

28 

•00700 

•00777 

00933 

•00483 

•00563 

•00644 

29 

•00725 

•00805 

00966 

•00500 

•00583 

•00666 

30 

•00750 

•00833 

01000 

•00510 

•00602 

•00688 

31 

•('0775 

•00861 

01033 

•00533 

•00622 

•00711 

32 

•00800 

•00888 

01066 

•00550 

•00641 

•00733 

33 

•00825 

•00916 

01100 

■00566 

•00661 

•00755 

34 

•00850 

•00944  ■ 

01133 

•00583 

•00680 

•00777 

35 

•00875 

•00972 

01166 

•00600 

•00700 

•00800  ' 

36 

•00900 

•01000 

01200 

•00616 

•00719 

•00822 

37 

•00925 

•01027 

01233 

•00633 

•00738 

•00844 

38 

•00950 

•01055 

01266 

•00650 

•00758 

•00866 

39 

•00975 

•01083 

01300 

•00666 

•00777 

•00888 

40 

•01000 

•01111 

01333 

•00683 

•00797 

•00911 

41 

•01025 

•01138 

01366 
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6 

7 

8 

9 

10 

12 

Per  Cent. 

Per  Cent. 

Per  Cent. 
•00933 

"r 

Per  Cent. 

Per  Cent. 

Per  Cent. 

•00700  1 

•00816  1 

•01050 

•01166 

•01400 

•0071G 

•00836 

•00955 

43 

•01075 

•01194 

•01433 

•00733 

•00855 

•00977 

44 

•01100 

•01222 

•01466 

•00750 

•00875 

•01000 

45 

•01125 

•01250 

•01500 

•00766 

•00894 

•01022 

46 

•01150 

•01277 

•01533 

•00783 

•00913 

•01044 

47 

.01175 

•01305 

•01566 

•00800 

•00933 

•01066 

48 

•01200 

•01333 

•01600 

•00816 

•00952 

•01088 

49 

•01225 

•01361 

•01633 

•00833 

•00972 

•01111 

50 

•01250 

•01388 

•01666 

•00850 

•00991 

•01133 

51 

•01275 

•01416 

•01700 

•00866 

•01011 

•01155 

52 

.01300 

•01444 

•01733 

•00883 

•01030 

•01177 

53 

•01325 

•01472 

•01766 

•00900 

•01050 

•01200 

54 

•01350 

'01500 

•01800 

•00916 

•01069 

•01222 

55 

•01375 

•01527 

•01833 

•00933 

•01088 

•01244 

56 

•01400 

•01555 

•01866 

•00950 

•01108 

•01266 

57 

•01425 

•01583 

•01900 

•00966 

•01127 

•01288 

58 

•01450 

•01611 

•01933 

•00983 

•01147 

•01311 

59 

•01475 

•01638 

•01966 

•01000 

•01166 

•01333 

60 

•01500 

•01666 

•02000 

•01016 

•01186 

•01355 

61 

•01525 

•01694 

•02033 

•01033 

•01205 

•01377 

62 

•01550 

•01722 

•02066 

•01050 

•01225 

•01400 

63 

•01575 

•01750 

•02100 

•01066 

•01244 

•01422 

64 

•01600 

•01777 

•02133 

•01083 

■01263 

•01444 

65 

•01625 

•01805 

•02166 

•01100 

•01283 

•01466 

66 

•01650 

•01833 

•02200 

■01116 

•01302 

•01488 

67 

•01675 

•01861 

•02233 

•01133 

•01322 

•01511 

68 

•01700 

•01888 

•02266 

•01150 

•01341 

•01533 

69 

•01725 

•01916 

•02300 

•01166 

•01361 

•01555 

70 

•01750 

•01944 

•02333 

•01183 

•01380 

•01577 

71 

•01775 

•01972 

•02366 

•01200 

•01400 

•01600 

72 

•01800 

•02000 

•02400 

•01216 

•01419 

•01622 

73 

•01825 

•02027 

•02433 

•01233 

•01438 

•01644 

74 

•01850 

•02055 

•02466 

•01250 

•01458 

•01666 

75 

•01875 

•02083 

•02500 

•01-266 

•01477 

•01688 

76 

•01900 

•02111 

•02533 

•01283 

•01497 

•01711 

77 

•01925 

•02138 

•02566 

•01300 

•01516 

•01733 

78 

•01950 

•02166 

•02600 

•01316 

•01536 

•01755 

79 

•01975 

•02194 

•02633 

•01333 

•01555 

•01777 

80 

•02000 

•02222 

•02666 

•01350 

•01575 

•01800 

81 

•02025 

•02250 

•02700 

•0i;366 

•01594 

•01822 

82 

•02050 

•02277 

•02733 

•01383 

•01613 

•01844 

83 

•02075 

•02305 

•02766 

•01400 

•01633 

•01866 

84 

•02100 

•02333 

•02800 

•01416 

•01652 

•01888 

85 

•02125 

•02361 

•02833 

•01433 

•01672 

•01911 

86 

'021.50 

•02:388 

•02866 

•01450 

•01691 

•01933 

87 

•02175 

•02416 

•02900 

.   -01466 

•01711 

•01955 

88 

•02200 

•02444 

•02933 

•01483 

•01730 

!   -01977 

89 

•02225 

•02472 

•02966 

•01500 

•01750 

1   -02000 

90 

•02250 

•02500 

•03000 

•01516 

•01769 

i   -02022 

91 

•02275 

•02527 

•03033 

•01533 

•01788 

'   -02044 

92 

•0-2300 

•02555 

•03066 

•01550 

•01808 

1   ^02066 

93 

•02325 

•02583 

•03100 

•01566 

•01827 

•02088 

94 

•02350 

•02611 

•03133 

•01583 

•01847 

•02111 

95 

•02375 

•02638 

•03166 

•01600 

•01866 

•02133 

96 

•02400 

•02666 

•03200 

•01616 

•01886 

•02155 

97 

•02425 

•02694 

•03233 

•01633 

•01905 

•02177 

98 

•024.50 

•02722 

•03266 

•01650 

•01925 

•02200 

99 

•02475 

•02750 

•03300 

•01666 

•01944 

•02222 

100 

•02500 

•02777 

•03333 

(QitUm  oi  iht  §m$im  ®0Urt]Si. 
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ALGOMA  DISTRICT. 

1st E.-  Biggings Sault  Ste  Marie Clerk. 

John  Dawson "  Bailiffi 

2nd John  McEwan Bruce  Mines Clerk. 

Thomas  Collins *'  Bailiff. 

3rd S.  McLean Little  Current Clei'k. 

D.  McKenzie "  Bailiff, 

4th W.  S.  Francis Manitowaning Clerk. 

J.  Gorley "  Bailiff, 

5th Jas.  Eraser Gore  Bay Clerk. 

E.  H.  Jackson "         Bailiff, 

BRANT. 

1st Jos.  Robinson Brantf ord Clerk. 

Jos.  Jackson ^ "         Bailiff, 

2nd W.  Gouinlock Paris Clerk. 

A.  Huson "     Bailiff, 

3rd J.  P.  Galloway St.  George Clerk. 

M.  B.  Laurason "  Bailiff. 

4th Hy.  Cox Burford Clerk. 

Jos.  Jackson Brantford Bailiff. 

5th John  R.  Malcolm Scotland Clerk. 

Chas.  Wheeland *'       Bailiff. 

6th Jno.  Henderson Onondaga. Clerk. 

M.  Day "        Bailiff, 

BRUCE. 

1st William  Collins Walkerton Clerk. 

W.  H.  Healy  &  E.  H.  Healy         "          Bailiffs, 

2nd H.  B.  O'Connor. Teeswater Clerk. 

Wm.  Mellis "         Bailiff, 

P.  Corringan Holyrood " 

3rd Jos.  Barker Kincardine ...  Clerk. 

F.  A.  Loscombe "  Bailiff 

4th Frank  Grange Paisley Ckrk. 

W.W.Hogg "      Bailiff. 

5th Cyrus  Carroll Port  Elgin Clerk. 

M.  Hunter "  Bailiff. 

*  The  limits  of  the  different  Courts  will  be  found  at  page  429  of  the  Manual  of  1879.. 
They  are  not  now  re-published,  as  they  have  not  been  materially  altered. 
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6th Hugh  Murray Underwood Clerk. 

Geo.  Deighton Twirton Bailiff. 

7th Geo.  Stirke Invennay Clerk. 

A.  Neelands "        Bailiff. 

John  D.White "         " 

8th B.  B.  Millar Wiarton Clerk. 

H.  Trout "       BoUiff. 

9th H.  A.  Wilson .Ripley Clerk. 

A.  McDonald "     Bailiff. 

CARLETON. 

1st J.  R.  Armstrong Ottawa Clerk. 

R.  Hamilton "      Bniliff: 

2nd H.  Riely Richmond Clerk. 

A.  Wright "  Bailiff, 

3rd John  Fenton Huntley Clerk. 

A.  Johubt  )a "       Bailiff'. 

4th W.  P.  Taylor Fitzroy  Harbor Clerk. 

R.  T.  Smith "  Bailiff. 

5th Jas.  Bateman N.  Gower Clerk. 

Jaa.  Wallace "         Bailiff. 

6lh Ira  Morgan Metcalf  Osgoode Clerk. 

W.  M.  Sutherland "  Bailiff'. 

7th F.  W.  Harmer Hintonburg Clerk. 

H.  Wilson Bell's  Corners Bailiffs 

ELGIN. 

1st Alex.  Love Aylmer Clerk. 

W.W.White "       Bailif. 

2nd Chas.  Askew St.  Thomas Clerk. 

Hy.  Thornton. "  Bailiff. 

3rd C.  Askew "  Clerk. 

Hy.  Thornton "  Bailiff. 

4th F.  McDiarmid .Bismarck Clerk. 

Philip  Schmelz West  Lome Bailiff. 

ESSEX. 

1st A.  C.  Verner Sandwich Clerk. 

T.  A.  McKee "         Bailiff. 

2nd J.  H.  C.  Leggatt Amherstburg Clerk. 

W.  J.  Sparks  &  W.  Keely..  "  Bailiffs. 

3rd E.  Allworth Kingsville Clerk. 

Geo.  Mallott "         Bailiff. 

4th Chas.  Bell Colchester Clerk. 

P.  Manning Oxley Bailif. 

5th J.  Wigfield Leamington Clerk. 

J.McGaw "  Bailiff. 

6th Chas.  Barillier Rochester Clerk. 

A.  Bisson Belle  River Bailiff. 

7th John  McCrae Windsor Clerk. 

John  Cornish "         Bailif. 

John  Asken "         " 

8th John  Milne Gosfield Cla-k. 

Geo.  Matthews Es«ex  Centre Bailiff. 
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FRONTENAC. 

Ist John  Duff Kingston Clerk. 

M.  Furlong Wolfe  Island Bailiff. 

J.A.Gardner **  

2nd P.  McKim Cataraqui Clerk. 

John  A.  Gardiner Kingston Bailiff. 

3rd C.  Euttan Loborough Clerk. 

J.  W.  Freeman "         Bailiff 

4th A.  Grant Verona Clerk. 

Henry  Sly " Bailiff. 

S.  W.  Davey "      " 

M.  W.  Price Arden " 

5th D.  J.  Walker Inverary Clerk. 

W.Walker "        Bailiff. 

GREY. 

1st John  Stephens Owen  Sound Clerk. 

Robert  Edgar "  Bailiff. 

2nd I3avid  Jackson  Durham C/erk. 

Thos.  Meredith "        Bailiff. 

3rd Thos.  Plunkett Meaford Clerk. 

A.  Watt "        Bailiff. 

4th T.  J.  Rorke Heathcote Clerk. 

A.  Mitchell Clarksburg Bailiff. 

6th J.  W.  Armstrong Flesherton Ckrk. 

A.  S.  Vandusen "         Bailiff. 

6th John  McDonald Chatsworth Clerk. 

Wm.  B.Simpson "  Bailiff. 

HALDIMAND. 

Ist Wm.  Jackson Caledonia Ckrk. 

H.  J.  Ince Willow  Grove Bailiff. 

2nd Wm.  Mussen Cayuga Clei'k. 

Andrew  Finlen ""       Bailiff. 

3rd Thos.  Armour Dunnville Clerk. 

J.  Clemmo "         Bailiff. 

4th J.  Honsberger Rainham Clerk. 

Jacob  Fite "         Bailiff. 

5th S.  K.  Smith Canboro Clerk. 

E.W.Robins "       Bailiff. 

6th C.  E.  Bourne Jarvis. Clerk. 

M.  Atkinson Cheapside Bailiff. 

HALIBURTON. 

1st CD.  Curry Minden Clerk. 

R.  C.  Garratt "       Bailiff. 

2nd C.  A.  WasteU Haliburton Clerk. 

W.  Crossthwaite "        Bailiff. 

HALTON. 

Ist Wm.  Panton Milton Clerk. 

Jas.  H.  Fraser "      Bailiff. 
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2nd R.  Balmer Oakville Clerk. 

S.Bell "       -r. Bailiff. 

'M\\ J.  Hols^ate Georgetown C(erk. 

John  Hayes "  BaUiff. 

4th Jas.  Matthews Acton Clerk. 

Wm.  Hemstreet "      Bailiff. 

iith S.  R.  Lister Nassagaweya Clerk. 

E.  Chapman "  Bailiff. 

6th W.  S.  Bastedo Burlington Clerk. 

J.  W.  Henderson "         Bailiff. 

HASTINGS. 

1st R.  0.  Hulme BeUeviUe Clerk. 

John  Bull  &  W.  H.  Stinson        "         Bailiffs. 

2nd D.  R.  Ketcheson Wallbridge Clerk. 

J.  E.  Bleecker Frankford Bailiff. 

3rd H.  Holden Shannonville Clerk. 

W.  R.  Lazier "  Bailiff. 

4th Jas.  Reid Tweed Cleric. 

W.  J.  Bowell "      Bailiff. 

5th Geo.  E.  Bull StirUng Clerk. 

C.Butler "       Bailiff. 

6th G.  D.  Rawe Madoc Clerk. 

Henry  BuU "      Bailiff. 

7th  Thos.  Emo Ivanhoe Clerk. 

JohnB.  Fox "       Bailiff. 

8th Jacob  Sills Canifton Clerk. 

W.  H.  Stinson .Belleville Bailiff. 

9th .T.  Simmons Trenton Clerk. 

Thos.  Warren "       Bailiff. 

10th D.  Bentley Marmora Clerk- 

L.  Cruickshank "        Bailiff. 

11th E.  James Bridgewater Clerk. 

Washburn  Ashley "  Bailiff. 

12th J.  Wilson L'Amable aerk. 

Geo.  McLean "  Bailiff. 

HURON. 

1st J.  S.  McDougall Goderich Clerk. 

J.  C.  Currie "        Bailiff. 

2nd L.  Meyer Seaforth Clerk. 

J.  Brine "         Bailiff. 

3rd W.  W.  Farran Clinton Clerk. 

D.  Dickenson "       Bailiff. 

4th A.  Hunter Brussels vlerk. 

F.S.Scott "       Bailiff. 

5th R.  Trivett Exeter Clerk. 

J.D.  EUis "       Bailiff. 

6th Jno.  Cooke Dungannon Clerk. 

Robert  Hagen "  Bailiff. 

7th W.  W.  Connor Bayfield CUrk. 

J.  Fergixson "        Bailiff. 

8tk D.  Watson Wingham Clerk. 

W.  McConnell "         Bailiff. 
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9th. 
10th. 

nth. 

1st. 

2nd, 
3rd. 
4th. 
5th. 

6th. 

7th. 


.A.  Gibson Wroxeter Chrk. 

Jos.  Cowan "         Bailiff. 

.M.  Zeller Zurich   Clerk. 

E.  Bossenbury "        Bailiff. 

.  A.  A.  Hobkirk Crediton Clerk. 

J.  D.  Ellis Exeter Bailiff. 

KENT. 


.  Chatham Clerk. 

**        Bailiff. 


.W.  B.Wells 

T.  H.  Nelson 

Chas,  J.  Moore 

.J.  Duck Morpeth   Clerk. 

Wm.  Teetzel "         Bailiff. 

.  S.  Wallace Dresden Clerk. 

Chas.  Stephens "         Bailiff. 

.  Geo.  Young Harwich Clerk. 

J.  A.Little  &  W.R.Fellowes        "      Bailiffs. 

.John  Lillie Wallaceburg Clerk. 

L.  A.  McDougal "  Bailiff- 

John  Broderick "         \ " 

.J.  Taylor Bothwell  Clerk. 

S.  J.  Thomas "        Bailiff. 

H.F.  Smith "         " 

.D.  R.  Farquharson Tilbury  East Clerk. 

M.  Dillon Merlin Bailiff. 


1st. 
2nd. 
3rd. 
4th., 
5th. 
6th. 
7th. 
8th. 
9th. 

1st. 


LAMBTON. 

.  H.  M.  Pousette Samia 

R.  Miller "      

.A.  D.  Elliott Watford  . . . 

J.T.Elliott "       ... 

.  W.  Webster Florence . . . 

Thos.  Mead "       ... 

.  P.  Cattanach Sombra 

W.  Cornwall "       . . . . 

T.  R.  K.  Scott Ogema  . . . . 

John  Edmiston "       . . . . 

.  T.  Kirkpatrick Thedf ord  . . 

J.  S,  White  &  Jno.  Allen . . 
,  Robert  Dale Mooretown 

R.  Richmond.. " 

.  W.  G.   Eraser Petrolia  . . . 

John  Sinclair '* 

.J.  N.  Brennan  Alvinston  . . 

T.  Cahill 


2nd. 
3rd. 


LANARK. 

.  R.  Jamieson Perth 

Jas.  Patterson "     

D.  McKerracher "     

.W.   A.  Field Lanark 

Peter  Kerr "       

.  James  Poole Carleton  Place 

George  McPherson " 

J.  McPherson Almonte 


..Clerk. 
..Bailiff. 
. .  Clerk- 

.Bailiff. 
. .  Clerk. 

.Bailiff. 
..Clerk. 

.  Bailiff. 
. .  Clerk. 

.  Bailiff. 

.  Clerk. 

Bailiffs. 
..Clerk. 

.  Bailiff. 

.Clerk. 

.Bailiff. 
, .  Clerk. 
..Bailiff. 


.  Clerk. 
.Bailiff. 

.  Cl.erk. 
.Bailiff. 
.Clerk 
.Bailiff. 
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4th. 
5th. 
6th. 


.  W.  M.  Keith Smith's  Falls Clerk. 

H.  D.  Chalmers "  Bailiff. 

.  John  Cowan Packenham Clerk. 

Wm.  Scott "  Bailiff. 

J.  Patterson Almonte Clerk. 

J.  McPherson "        Bailif. 


2nd. 
3rd. 
4th. 
5th. 
6th. 
7th. 
8th.. 


9th. 
10th. 

nth. 

12th. 


LEEDS  AND  GRENVILLE. 

.D.  B.  Jones Brockville Clerk. 

H'y  McPhall  &  N.  Marshall      "        Bailiffs. 

.B.  ^Vhite Prescott Clerk. 

J.  Jenkinson "        Bailiff. 

.  S.  McCammon Gananoque Clerk. 

S.  F.  Greenizan " Bailiff. 

.  R.  Leslie Kemptville Clerk. 

J.  Dickinson "  Bailiff'. 

. E.  H.  ^Vhitmarsh Merrickville Clerk. 

P.  Dowdell '*  Bailiff. 

.W.  H.  Denaut Delta Clerk. 

\V.  H.  Denaut,  jr "     Bailiff. 

.11.  McCrae FrankviUe Clerk. 

R.  Richards  &  Uriah  Stone        "  Bailiff's. 

.H.  Kilborn Newton Clerk. 

J.  McGregor. West  Port Bailiff. 

W.  G.  Mitchell   Newboro' " 

.  D.  Mansell Farmersville Clerk. 

R.Johnson "  ...    Bailiff. 

.D.  H.  Keeler Spencerville Clerk. 

Wm.  Stitt,  jr "         Bailiff. 

.  B.  Colbom N.  Augusta Clerk. 

S.  J.  Whaley "  Bailiff. 

.F.  A.  Munro Mallorytown Clerk. 

F.  Thomson "  Bailif. 


LENNOX  AND  ADDINGTON. 


Ut  . 
2nd. 
3rd. 
4th. 
5th. 
6th. 
7th. 


.  Charles  James Napanee 

Zina  Ham "        

.  C.  L.  Rogers Bath 

R.  R.  Finkle  *'     

.J.  J.  Watson Adolphustowu . 

D.  Davem 

.  P.  Johnstone Camden  East. . 

Zina  Ham Napanee 

Wm.  Whelan Centreville  . . . 

P.  Vanderwater "         

H.  Pultz Wilton 

Jphn  Simmons "     

T.  Miller Tamworth 

P.  T.  Carscallen "         

T.  F.  Dunham. Kaladar 


.Clerk. 
.Bailiff'. 
.  Clerk. 
Bailiff. 
.  Clerk. 
Bailiff. 
.  Clerk. 
Bnilif. 
.  Clerk. 
Bailiff. 
.  Clerk. 
Bailiff. 
Clerk. 
.  Bailiff. 


LINCOLN. 

l^t W.  S.  Winterbottom Niagara Clerk. 

P.  Hennfgan "       Bailiff. 
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2nd Thos.  Pearson Smithville Clerk. 

Alvin  D.  Lacey "         Bniliff. 

3rd W.  A.  Mittleberger St.  Catharines Clerk. 

Wm.  Brownlee "  Bailiff. 

4th J.  C.  Kerr Beamsville Clerk. 

F.B.Rogers "        Bailiff. 

MIDDLESEX. 

Ist J.  C.  Meredith London ; Clerk. 

J.Harris "       Bailiff. 

2nd G.  G.  Hamilton Ailsa  Craig Clerk. 

Thos.  Priestly "  Bailiff. 

3rd J.  Flanagan McGillivray Clerk. 

G.  W.  Hodgins "  Bailiff. 

4th C.  J.  Fox Delaware Clerk. 

J.  Fitzallen "         Bailiff, 

5th Geo.  Wilson , .  .Glencoe...       Clerk. 

P.  Deming Newbury Bailiff. 

6th Jno,  English Strathroy Ckrk. 

F.Wilson "         Bailiff. 

7th Thomas  Smith Nilestown Clerk. 

A.Smith "         Bailiff. 

8th James  Grant Avon Clerk. 

A.  Cummings **      Bailiff. 

9th Henry  Imlack London  East Clerk. 

Jno.  Beverly Dorchester  Station Bailiff. 

MUSKOKA. 

1st T.  M.  Bowerman Bracebridge Clerk. 

R.H.White "  Bailiff. 

2nd J.  H.  Jackson Severn  Bridge Clerk. 

Joseph  Nelson Gravenhurst  Bailiff. 

3rd B.  Phillips Huntsville Clerk. 

William  Hanes "  Bailiff. 

4th K.  G.  Penson Port  Carling  Clerk. 

Robert  Giles "  Bailiff. 

NIPISSING. 

1st John  McMeekin Mattawa Clerk. 

XaWer  Ranger "        Bailiff. 

NORFOLK. 

Ist W.  R.  Griffin Simcoe Clerk. 

Nathan  Pegg "       Bailiff. 

2nd Ed.  Matthews Waterford   Clerk. 

Ed.  Grace "  : . .  .Bailiff, 

3rd R.  Greene Windham  Centre Clerk. 

D.  C.  Wood Simcoe Bailiff. 

4th C.  S.  Harris Courtland Clerk. 

R.  Power Delhi   Bailiff. 

5th W.  Hewitt Vittoria Clerk. 

W.  C.  Doyle "        Bailiff. 
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Gth S.  P.  Mabee Port  Rowan Clerk. 

JohnTolmie "  Bailiff. 

7th T.  C.  Chamberlain Houghton Clerk. 

Thomas   Pierce Clear  Creek Bailiff. 

8th Lawrence  Skey Port  Dover Clerk. 

Hiram  Fairchiid "  Bailiff. 

NORTHUMBERLAND  AND  DURHAM. 

1st F.  Cubitt Bowmanville  Clerk. 

Charles  Coleman "  Bailiff. 

Peter  Coleman "  " 

2nd S.  Wilmot Newcastle Clerk. 

James  Coleman " Bailiff. 

3rd G.  M.  Furby Port  Hope Clerk. 

J.  T.  Henwood "  Bailiff. 

4th John  Hunter Millbrook  Clerk. 

Henry  Atkins "  Bailiff. 

5th A.  G.  Boswell Cobourg Clerk. 

Orrin  Dean "        Bailiff. 

Gth T.  Bingley Grafton  Clerk. 

Thomas  Patterson "         Bailiff. 

7tb W.  Johnston Colborne  ,  Clerk. 

8th G  .S.  Burrell Brighton Clerk. 

P.  M.  Dulmage "  Bailiff. 

9th R.  R.  Hurlburt Warkworth Clerk. 

G.H.  Boyce "  Bailiff. 

10th C.  W.  Smith Wooler Clerk. 

T.  P.  Garrat "       Bailiff. 

11th D.  Kennedy Campbellford Clerk. 

Robert  Cock "  Bailiff. 

ONTARIO. 

1st D.  C.  Macdouell Whitby  Clerk. 

J,  W.  Palmer "  Bailiff. 

2nd M.  Gleeson Greenwood Clerk. 

C  W,  Matthews Brougham Bailiff. 

3rd J.  Bumham Port  Perry Clerk. 

James  Paxton "  Bailiff. 

4th Z.  Hemphill Uxbridge    Clerk. 

J.  E.  Widdifield '♦         Bailiff. 

nth C.  Bumham Cannington Clerk. 

S.  Baird  "  Bail-iff. 

Gth George  F.  Bruce Beaverton Clerk. 

Donald  Ross "         Bailiff 

7th H.  E.  O'Dell Atherly  Clerk. ' 

C.E.Hewitt   "        Bailiff. 

OXFORD. 

Ist F.  W.  Macqueen  Woodstock Clerk. 

W.  H.  Mciay "  Bailiff. 

2nd C.  D.  Rounds Drumbo Clerk. 

C.W.  Cowan "        Bailiff: 

3rd D.  Matheson Embro Clei'k. 

Thos.  Cowan Ingersoll Bailiff. 
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4th James  Barr Xorwichville Clerk. 

Wm.  Stroud "  Bailiff. 

Sth 13.  Canfield IngersoU dcrk. 

Thos.  Cowau "        Bailiff. 

6th J.  Hodgson .Tilsonburg Clerk. 

M.  Dillon "  Bailiff. 

PARRY  SOUND. 

1st R.  H.  Stewart Parry  Sound Clerk. 

T.W.George "       Bailiff. 

2nd Henry  Armstrong McKellar  P.  O Clerk. 

W.  J.  Moffat *'  Bailiff. 

3rd E.  Sweet Ashdown Clerk. 

John  Horton "         Bailiff. 

4th J.  McKenzie Beggsboro Clerk. 

John  Boys "         Bailif. 

5th S.  G.  Best Magnetawan Chrk. 

D.  J.  Brodie "  Bailiff. 

PEEL. 

1st T.  A.  Agar Brampton Clerk. 

Wm.  Broddy "         Bailiff. 

2nd A.  Simpson Streetsville Ckrk. 

G.E.Hawkins "  Bailff. 

3rd Jno.  Harris Caledon Clerk. 

Jas.  McQuarrie "  Bailiff. 

4th L.  R.  Bolton Albion - Clerk. 

J.  C.  Switzer "       Bailiff. 

PERTH. 

1st D.  B.  Burritt Stratford Clerk. 

T.  Tobin "         Baili§'. 

2nd Thos.  Matheson Mitchell Cteik. 

J.  S.  Coppin "       Bailiff. 

3rd E.  Long St.  Marys Clerk. 

Wm.  Box "         Bailiff. 

4th George  Brown Shakespeare  Clerk. 

Chas.  Lehman *'  Bailiff. 

5th Thos.  Trow Milverton aerk. 

H.  Tauber "         Bailiff. 

6th D.  D.  Hay Listowell Clerk. 

R.  Hay "         Bailiff. 

J.  B.  Loree "        " 

PETERBORO'. 

1st R.  W.  Errett Peterboro.' Clerk. 

Chas.  Stapleton *'         Bailiff. 

2nd J.  H.  Butterfield Norwood Clerk. 

A.  R.  Anderson *'         Bailiff. 

3rd T.  Campbell Keene Clerk. 

A.  W.  Mclntyre "      Bailif. 

4th S.  Sherin Lakefield Ckrk. 

Chas.  Payton **         Bailiff. 

5th C.  R.  D.  Booth Apsley Clerk. 

A.  Brown Burleigh Bailiff. 
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PRESCOTT  AND  RUSSELL. 

1st E.  A.  Johnston L'Orignal Clerk. 

J.  Fraser  "         Bailiff, 

2nd John  Shields  Vanleek  HiU Clerk. 

Thomas  Shields "  Bailiff, 

3rd Wm.  Allison E.  Hawkesbury Clerk. 

P.  KeUy St.   Eugene Bailiff. 

4th J.  Van  Bridger Plantagenet Clerk. 

J.  L.  McKay "         Bailiff. 

5th J.  S.  Cameron Cumberland Clerk. 

Chas.  O'Macallum "         Bailiff- 

6th A.  Carson Russell Clerk. 

J.  J.  Carruthers "       Bailiff. 

7th T.  Higginaon Hawkesbury    Clerk. 

S.  L.  Freeman '*  Bailiff. 

8th J.   Downing Foumier tlerk. 

C.Gates "         Bailiff, 

PRINCE  EDWARD. 

1st Wm.  Young Picton Clerk. 

A.  M.  Buchanan "      Bailiff. 

2nd Henry  Haight Milford Clerk. 

Marshall  Palen "      \ Bmliff, 

3rd J.  Hamilton Demorestville Clerk. 

Edward  Nixon "  BaUiff. 

4th E.  Roblin Ameliasburgh Clerk. 

J.  S.  Tice "  Bailiff. 

5th J.  B.   Garratt Wellington Clerk. 

Thos.  Jackson "         Bailiff. 

6th H.  B.  Saylor Bloomfield Clerk. 

John  Tompsett "  Bailiff. 

7th J.  M.  Cadman Consecon Clerk. 

Daniel  H.  Weeks "         BaUiff. 

8th E.  Harrison Waupoos Clerk. 

James  Rose. "         Bailiff, 

RENFREW. 

1st A.  Irving Pembroke Clerk. 

George  Mitchell "         Bailiff. 

Henry  Guppy "         Bailiff. 

2nd Thos,  Thwaites Beachburg (  lerk. 

John  Beaui^re "         Bailiff. 

A.  Acheson Westmeath Bailiff. 

3rd George  Eady,  Jr Renfrew Clerk. 

S.  O.  Gorman "         Bailiff. 

4th Geo.  E.  Neilson Amprior  Clerk. 

Wm.  Wilson  and  Jno.  Lyon       "  Bailiffs. 

5th  [ James  Spenceley Dacre Clerh. 

John  Hughes "     failiff, 

6th James  Reeves Eganville Clerk. 

M.  J.  Kearney '*         Bailiff. 

7th R.  Allen Cobden Clerk. 

George  Marshall "       Bailiffs 

John  V.  Evans "        " 

8th John  C.  Gurney Rockingham Clerk. 

Levi  Lord "  Bailiff, 
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SIMCOE. 

1st A.  J.  Lloyd Barrie Cle^^k. 

Alex.  Morrow "      Baili^. 

John  Weayinouth "      " 

2nd H.  W.  Manning Bradford Clerk. 

Wm.  Young "         Bailiff. 

3rd W.  H.  Dickson Beeton  Clerk. 

S.H.Washburn... "       Bailif. 

4th A.  Dudgeon CoUingwood Clerk. 

John  McFadzen "  Bailiff. 

J.  A.  Mathieson "  " 

5th A.  Craig -Craighurst Clerk. 

Joseph  Swan *'  Bailiff. 

6th Donald  J.  Beaton Orillia Clerk. 

J.G.Wilson "       Bailiff. 

Thos.  W.   Moffatt "       " 

7th John  A,  Love Stanton Clerk. 

A.  J.  S.  Colquhoun "        Bailiff. 

8th G.  McManus Mono  Mills Clerk. 

S.  H.  Washburn Beeton Bailiff. 

9th John  Lummis Penetanguishene Clerk. 

A.  Sneath Penetanguishene Bailiff. 

10th J.  C.  Steele Steele Clerk. 

George  B.  Ormsby Rugby Bailiff'.* 

nth J.  H.  Mather New  LoweU Clerk. 

H.  Neelands *'  Bailiff. 

12th Thos.  Gordon Alliston Clerk. 

F.  M.  Woolcock "       Bailif. 

STORMONT,  DUNDAS,   AND  GLENGARRY. 

Ist G.  H.  McGillivray Williamstown Clerk. 

J.  H.  Robertson Martintown Bailiff'. 

2nd 0.  D.  Chisholm Alexandria  Cl^k. 

] vobt.  Macdonell "  Bailiff. 

S.  R.  McLeod "  " 

3rd Jas.  F.  Pringle Cornwall Clerk. 

D.  Macdonell _     "         Bailiff. 

4th A.  Archibald Dickenson's  Landing Clerk. 

H.  Bush Lunenburg  Bailiff. 

L.  Warner Osnabruck  Centre " 

5th J.  W.  Loucks Morrisburg Clerk. 

J.  P.  Kinney "  Bailiff. 

6th J.  S.  Ross Iroquois Clerk. 

J.  G.  Brouse **         Bailiff. 

7th W.  J.  Ridley South  Mountain Clerk. 

A.Redmond "  Bailiff. 

8th John  A.  Cockbum Crysler Clerk. 

L.  Warner Osnabruck  Centre Bailiff. 

9th Peter  Stuart Lancaster Clerk. 

fFas.  Stuart **         Bailiff. 

10th Wm.  Rae Chesterville Clerk. 

H.  Stallmeyer "  Bailiff. 

nth D.  Mcintosh Monckland Clerk. 

Peter'McIntosh *'  Bailiff- 

12th J.  R.  Mackenzie Skye Clerk. 

S.  R.  McLeod Alexandria Bailiff. 

R.  Macdonell "  *' 
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THUNDER  BAY. 

1st W.  H.  Laird Prince  Arthur's  Landing Clerk. 

John  Bourke "  Bailiff- 

2nd John  Aikins English  River,  P.O. Clerk. 

Joseph  McKinnon "  Bailiff 

LVICTORIA. 

]st G.  W.  MiUer WoodviUe Clerk. 

D.  K.  CanipbeU "         Bailiff'. 

2nd G.  Cunningham Fenelon  Falls Clerk. 

John  Kerr "  Bailiff. 

3rd Irving  Junkinn Bobcaygeon Clerk. 

Thos.  Cheatham "  Bailiff. 

4th W.  Higginbotham Omemee Clerk. 

G.  A.  Balfoiir "         Bailiff. 

5th Jas.  McKibbon Lindsay Clerk. 

Georg3  McHugh "        Bailiff. 

t3th J.  F.  Cunnings Oakwood Clei^. 

E.  A.  Bowes '*         BaVif. 

7th G.  W.  Miller Victoria  Road Clerk. 

John  R.  Graham "  Bailiff. 

WATERLOO. 

1st A.  J.  Peterson Berlin Clerk. 

J.  Klippert "       Bailiff. 

2nd Otto  Klotz Preston Clerk. 

John  Kirkpatrick . .  .Gait Bailiff. 

3rd P.  Keefer "   Clerk. 

Thos.  Field " Bailiff. 

Jno.  Kirkpatrick "   " 

4th Wm.  D.  Watson Ayr Clerk. 

E.  Bouchier Washington Bailiff. 

5th J.  Ailchin New  Hamburg Clerk. 

W.  R.  Plum  "  Bailiff. 

6th R.  Morrison Hawkesville Clerk. 

R.  Thompson "  Bailiff. 

7th J.  L.  Wideman St.  Jacobs Clerk. 

R.  Thompson Hawkesville Bailiff'. 

WELLAND. 

1st G.  L.  Hobson Welland Clerk. 

R.  C.  Macdonald "         Bailiff. 

Benjamin  Bearss "         " 

2nd Edward  Lee Marshville  Clerk. 

Ed.  Henderson "  Bailiff'. 

3rd T.  Newbigging Fort  Erie Clerk. 

Geo.  Graham '*         Bailiff. 

4th J.  A.  Orchard Drummondville C^erk. 

J.  D.  Fralick "  Bailiff. 

5th Geo.  Keefer Thorold Clerk. 

John  Heenan "        f, Bailiff. 

6th A,  K.  Scholfield Port  Colbome Clerk. 

Adolphus  Bower *•  Bailiff. 
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WELLINGTON. 

1st A.  A.  Baker Guelph Clerk. 

P.  Spragge "       Bailiff, 

2nd William  Leslie Puslinch Cla-k. 

Thomas  Ingram Aberfoyle  Bailiff. 

3rd H.  McCarthy Rockwood Clerk. 

Wm.  Hemstreet '*  Bailiff. 

4th T.  A.  W.  Gordon Fergus Clerk. 

Arthur  Perry "      Bailiff, 

5th Wm.  Tyler Erin Clerk. 

James  Broddy "     Bailiff. 

6th John  McLean Elora  Clerk. 

David  Findley Salem Bailiff. 

Wm.  Findley "      " 

7th George  Allan Glen  -.\llan Clerk. 

George  Mellis "         Bailiff. 

8th C.  E.  A.  Turner Arthur. Clerk. 

W.  F.  Johnston "       Bailiff 

9th Guy  Leslie Orangeville Clerk. 

Wm.  Parsons "  Bailiff, 

10th A.  C.  R.  Saunders Harriston Clerk. 

3.  Livingstone "        . ,  Bailiff. 

nth J.  C.  Wilkes Mount  Forest Clerk. 

A.  Godfrey " Bailiff. 

12th D.  Macdonald Drayton Clerk. 

S.  B.  Trask *'       BaUiff. 

WENTWORTH. 

1st H.  T.  Bunbury Hamilton Clerk. 

E.B.Smith "         Bailiff 

2nd F.  D.  Suter Dundas Clerk. 

F.  P.  Hanes "      BaUiff. 

3rd J.  McMonies  jr Waterdown Clerk. 

John  Graham "  Bailiff. 

4th W.  Macdonald Rockton Clerk. 

R.  Bannan "       Bailiff. 

5th A.  G.  Jones Stoney  Creek Clerk- 

S.  Springsted *'  Bailiff. 

6th L.  A.  Gumett Ancaster Clerk. 

M.J.Wright "       Bailiff. 

7th J.  McClemont Glanford Clerk. 

John  Eustice Binbrook Bailiff. 

8th J.  S.  Taylor "        Clerk. 

John  Eustice "         Bailiff. 

9th W.  M.  Davidson Hamilton Qerk. 

J.  Greenfield "        Bailiff. 

YORK. 

1st A.  McL.  Howard Toronto Clerk. 

Jas.  Severs "       Bailiff. 

H.  J.  Severs "       " 

2nd J.  Stephenson Unionville Clerk. 

Jas.  Stewart Toronto Bailiff. 

3rd J   M.  Lawrence Richmond  Hill Clerk. 

Jas.  Stewart Toronto Bailiff. 


OFFICERS   OF   THE   DIVISION   COURTS.  129 

4th John  Cook Newmarket Clerk. 

W.  M.  Malloy Sharon. Bailiff. 

5th Wm.  Fry Sutton G  erk, 

R.  H.  Sheppard Georj^ina Bailiff. 

6th A.  Armstrong Lloydtown Clerk. 

J.  W.  Crossley King Bailiff, 

7th J.  Reaman Woodbridge Clerk. 

Jas.  Stewart Toronto Bailiff. 

8th John  Paul Weston Clerk. 

Jas.  Stewart Toronto Bailiff. 

9th J.  H.  Richardson Highland  Creek Clerk. 

W.Luke "         Bailiff. 

10th E.  H.  Duggan Toronto Clerk. 

Ed.  Gegg •*        Bailiff. 
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for  change  of  place  of  trial,  15. 


G ENSEAL  INDEX. 


ABANDONMENT.     See  Execution. 

ABSCONDING  DEBTOR. 

increased  jurisdiction  applies  to  proceedings  against,  9. 
extent  of  such  application,  9. 

ACKNOWLEDGMENT.     See  Jurisdiction  (Extension  of). 

ACTION. 

where  may  be  brought  under  new  jurisdiction,  11. 
'Adhere  (jause  of,  arises  under  same,  11,  12. 
against  Bailiff  for  false  return.     See  Bailiff. 

AFFIDAVIT. 

for  change  of  place  of  trial, 

by  defendant,  13. 

by  defendant's  agent,  14. 
of  justification,  35. 
of  execution  of  bond,  35. 
for  judgment  summons  by  plaintiff,  68. 

by  defendant,  68. 
for  order  fur  substitutional  service,  71. 

AGENT. 

signature  by,  to  bring  case  under  new  jurisdiction,  7. 
meaning  of  the  word  discussed,  18. 
for  service  in  appeal  proceedings,  35. 

APPEAL.    (Under  Master  and  Servant  Act.) 
See  Master  and  Servant. 

APPEAL.     (Under  Extended  Jurisdiction.) 
right  of,  practically  reduced  by  this  Act,  8. 
lies  to  Court  of  Appeal,  29. 
ttnder  what  circumstances,  29. 
allowed  when  sum  in  dispute  on  appeals  exceeds  $100,  8,  29. 
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AFFEAL—Conti7iued. 

meaning  of  "  sum  in  dispute  on  such  appeal,"  8,  29. 
none  in  case  of  tort  or  replevin,  8. 
evidence  at  trial  to  be  taken  down,  10. 
agreement  may  be  made  not  to  appeal,  10. 

when  may  be  made  and  effect  of,  10. 
only  lies  after  application  for  new  trial,  29. 

reason  and  effect  of  this,  29. 
grounds  on  which  parties  may  appeal,  30. 
extent  of  the  right  to  appeal  discussed,  30,  31. 
meaning  of  words  ''dissatisfied  with  the  decision  of  a  judge,"  30. 
where  question  involves  conflict  of  evidence,  31. 
proceedings  in,  to  follow  County  Court  Act,  30,  31,  32. 

sections  of  County  Court  Act  applicable,  32. 
meaning  of  ''  party  to  a  cause  "  and  '*  appellant,"  29,  32. 
notice  of  appeal  should  be  given,  33,  35. 

form  of,  33. 
stay  of  proceedings  pending  appeal,  33. 
order  to  be  obtained,  33,  34. 
form  of,  33. 
service  of,  34. 
security  to  be  given  on,  32. 
witliin  what  time,  34. 
may  be  by  payment  of  money,  32,  34. 
by  bond,  requisites  of,  32. 
form  of  bond,  34. 
aflBidavit  of  j  ustification  required,  32,  35. 

form  of,  35. 
affidavit  of  execution  required,  32. 

form  of,  35. 
practice  on  perfecting,  34,  36. 
execution  of  and  parties  to,  34. 
excepting  to  sufficiency  of,  36. 
to  be  filed  in  Court,  36. 
appointment  of  agent  for  service  of  appeal  papers,  35,  36, 

service  of  papers  if  none  appointed,  37. 
clerk  to  transmit  papers,  37. 

to  give  certificate  of  pleadings,  evidence,  etc,,  37. 

form  and  requisites  of,  37. 
to  give  duplicate  if  required,  38. 
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A'PF'EA'L—CoiiUnued. 

setting  down  appeals,  38. 

notice  thereof  to  be  given,  38. 
form  of,  39. 
to  be  heard  before  a  Judge  of  the  Court  of  JAppeal,  39. 
powers  of  appellate  judge,  30,  31,  39. 
costs  provided  for,  39,  40. 

limited  to  $15  and  disbursements,  40. 

APPOINTMENT.     See  Clerk— Bailiff. 

ARREST  AND  IMPRISONMENT  ACT.  ' 

provisions  as  to  judgment  summons  do  not  apply  to,  70. 

ATTACHMENT. 

procedure  by  substitutional  service  partly  supersedes,  72. 
duties  of  bailiff  on  receiving  warrant  of,  104. 

ATTORNEYS. 

their  position  under  this  Act,  18,  19. 

AUCTIONEER. 

signature  by,  to  bring  case  within  new  jurisdiction,  7. 

BAILIFF. 

appointment  and  dismissal  of.     See  Clerk. 

additional  security  by,  11. 

suits  against — where  may  be  brought,  26. 

proceedings  on  transcript,  27. 
subject  to  inspection  by  Inspector,  41. 

to  produce  books,  etc.,  when  required,  43. 

to  inform  him  of  appointment,  43. 

to  inform  him  as  to  sureties,  43. 

to  have  and  produce  certificate  of  Clerk  of  the  Peace  44, 
fees— forms  of  bills  and  tariff,  106,  107,  109,  111. 
to  keep  book  of  fees,  44. 
to  make  return  of  fees  earned,  44. 

meaning  of  "  fees  earned,"  44,  48. 
not  to  collect  claims  on  commission,  47. 

necessity  and  effect  of  this  enactment,  47. 
action  against  for  false  return,  86. 
inaction  of,  a  question  for  the  jury,  86. 
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BAILIEF— Continued. 

breach  of  duty  without  actual  damage,  86. 
summary  proceedings  under  sec.  220  no  bar  to  action,  86. 
additional  duties  under  Rules  of  November,  1879,  104. 

BALANCE— meaning  of,  4. 

BILLS  AND  NOTES. 

up  to  $200  are  within  new  jurisdiction,  3. 


BOARD  OF  COUNTY  JUDGES, 
may  make  rules  under  Act,  74. 

BOND  as  security  on  appeals.  See  Appeals — Master  and  Servant. 

CAUSE  OF  ACTION. 

where  it  arises,  11. 

cheque  drawn  in  one  Division,  payable  in  another,  12,  17 
arising  on  agency  of  party  making  contract,  75. 
part  of  contract  by  letter,  78. 

CHANGE  OF  PLACE  OF  TRIAL.     See  Venue. 

CLERK  OF  THE  PEACE. 

to  give  certificate  to  Clerk  and  Bailiff  on  demand,  44. 

CLERK. 

appointment  and  dismissal  of, 

power  given  to  Lieut.  -Governor,  45. 

power  of  Judge  to  suspend  or  remove,  45,  46,  47. 

duty  of  Judge  in  supervising,  46. 
additional  security  by,  11,  104. 
suits  against — where  may  be  brought,  26. 

enforcing  same  by  transcript,  27. 
list  of  books  to  be  kept  by,  41. 
provision  as  to  attending  office,  41,  42. 

how  far  entitled  to  holidays,  41. 
subject  to  inspection  by  Inspector,  41. 

to  produce  books  etc. ,  for  his  inspection,  43. 

to  inform  him  of  appointment,  43. 

to  inform  him  as  to  sureties,  43. 
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CLERK— Contmued. 

to  have  and  produce  certificate  of  Clerk  of  Peac3,  44. 
to  make  return  of  business  to  Lieut. -Governor,  44. 
County  Court  Clerk  eligible  for  office,  46. 
not  to  collect  debts  on  commission,  47. 

necessity  and  effect  of  this  enactment,  47. 
when  not  disqualified  as  members  of  Provincial  Parliament,  47. 
fees  to,  limited,  48. 

mode  of  payment  discussed,  48. 

forms  of  bills  and  new  tariff,  106,  107,  111. 

to  pay  excess  to  Provincial  Treasurer,  49. 

to  keep  book  of,  44. 

to  make  return  of  fees  earned,  44. 

meaning  of  "  fees  earned,"  44,  48. 
to  return  jury  fees  to  County  Treasurer,  53. 
to  enter  appeal  under  Master  and  Servant  Act  in  procedure 

book,  63. 
to  mail  notice  of  payment  of  money,  66. 

and  to  procure  and  file  P.  O.  certificate,  66. 

no  fees  provided  for  this,  67. 

notice  to  be  noted  in  procedure  book,  67. 
duties  of,. in  case  of  appeal.     See  Appeals. 
additional  duties  under  Rules  of  November,  1879,  104. 

COMMISSION. 

officers  not  to  collect  debts  on,  47. 

COMMITMENT.     See  Judgment  Summons. 

CONSENT— trial  by,  in  any  Division,  21. 

CONTESTED  CASE. 

meaning  of  words  discussed,  20. 

COSTS.     See  Appeals  — Bailiff  —  Clekk  —  Counsel  Fee — Gar- 
nishee— Inspector— Master  and  Servant — Witness  Fees. 

COUNSEL  FEE. 

allowed  to  successful  party  in  certain  cases,  28. 
rules  which  should  guide  as  to  granting,  28. 
not  allowed  in  actions  of  tort  or  replevin,  28. 
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COUNTY  ATTORNEY. 

to  renew  execution  §  when  no  clerk,  67,  73. 
entitled  to  fees,  68. 

COUNTY  COURT  ACT. 

sections  of,  applicable  to  appeals,  32. 
how  far  practice  of,  to  be  followed,  30, 

COUNTY  COURT  CLERK. 

eligible  for  office  of  Division  Court  Clerk,  46. 

COURT  OF  APPEAL. 

Judge  of,  to  hear  appeals  from  Division  Courts,  39. 

COURTS. 

where  suit  tried  to  have  full  jurisdiction,  23. 

holding  of,  in  cities,  50. 

both  clerks  may  have  offices  in  same  Division,  50, 
in  County  Towns  may  be  held  in  Court  House,  50. 

DEBT— meaning  of  word,  3. 

DISMISSAL.     See  Bailiff— Clerk. 

DISTANCE 

to  be  measured  as  crow  flies,  26. 

DIVISION  COURTS  ACT. 

this  Act  to  be  read  as  part  of,  74. 

ENTRY  OF  SUIT 

in  wrong  Court  by  mistake,  22. 

EVIDENCE 

to  be  taken  down  by  Judge  in  certain  cases,  9,  10. 
to  be  used  on  application  for  new  trial,  10. 

and  for  use  of  appellate  c^urt  on  an  appeal,  10. 

EXECUTION. 

seizure  by  writing  "sold"  on  article,  and   then  leaving  for  3 
months,  81. 
evidence  of  abandonment  of,  81. 
waiver  of  abandonment  of,  81. 
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EXECUTION-  Continued. 

on  appeal  under  Master  and  Servant  Act,  64. 
renewal  of,  by  County  Attorney,  67. 

for  six  months  instead  of  30  days,  73. 

advantages  of  change,  73. 
duties  of  bailiff  on  receiving,  104. 

FALSE  RETURN,  action  for.     See  Bailiff. 

FEES.     See  Bailiff— Clerk— Jury. 

FOREIGN  COURT. 

duties  of  clerk  on  receiving  papers  from,  104. 

FORMS.     See  Table  of— Tariff. 

GARNISHEE. 

where  no   jurisdiction  against  primary  debtor  except  through 

garnishee,  79. 
garnishee  not  a  defendant  within  R.  S.  0.  c.  47,  s.  62,  79. 
Judge  may  award  costs  to  primary  creditor,  73. 

when  this  provision  applies,  73. 

HOLDING  OF  COURTS.     See  Courts. 

HOLIDAYS. 

on  what  days  clerks'  offices  to  be  opened,  41. 
provisions  respecting,  in  Interpretation  Act,  41. 

ILLITERATE  PERSONS— execution  of  documents  by,  6. 

INSPECTOR  OF  DIVISION  COURTS, 
Lieut.-Governor  to  appoint,  40. 
appointment  of  Mr.  Dickey,  40. 
duties  of,  defined,  40, 

to  inspect  offices,  40. 

to  inspect  books,  entries  and  records,  41. 

to  require  efficient  performance  of  duties  by  officers,  41 . 

to  see  that  lawful  fees  taxed,  42. 

to  see  that  proper  security  is  given  by  officers,  42. 

to  report  to  Lieut.-Governor,  42. 

to  hold  enquiries  as  to  conduct  of  officers,  42. 
salary  of,  42. 
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JUDGE. 

may  grant  order  for  change  of  venue,  12. 

may  stay  proceedings  on  appeal,  33. 

powers  and  duties  under  Master  and  Servant  Act,  64. 

powers  and  duties  as  to  suspension  or  removal  of  officers,  46,  47. 

to  give  certificate  to  clerk  for  jury  fund  money,  55. 

to  make  returns  of  committals  of  debtors,  68. 

JUDGMENT  SUMMONS. 

return  of  commitment's  under,  to  be  made  by  Judges,  68. 
affidavit  to  be  made  before  summons  can  issue,  68. 

if  judgment  for  defendant,  69. 

must  not  be  in  alternative,  69. 
cases  in  which  debtors  may  be  committed,  69. 
only  one  summoning  now  necessary,  69. 
personal  service  not  required,  69. 
provisions  as  to,  do  not  apply  to  Arrest  Act,  70 . 

JURISDICTION. 

entry  of  suit  by  mistake  in  wrong  court,  22. 

change  allowed  and  practice  thereon,  22,  23. 
court  where  suit  entered  or  to  which  removed,  to  have  full 

power,  23. 
trial  by  consent  in  any  division, 
notice  of  intention  to  dispute,  24,  25. 

form  of,  25. 

mode  of  service,  24. 

effect  of  not  giving,  25. 

does  not  confer  unlimited  jurisdiction,  25,  26. 
in  garnishee  cases.     See  Garnishee. 
in  action  against  officers,  26. 

JURISDICTION  (Extension  of). 
advisability  of,  discussed,  1. 
extent  of,  2. 

confined  to  debt  or  money  demand  not  exceeding  $200,  ascer- 
tained by  signature,  2. 
effect  of  sec.  59  of  D.  C.  Act  on,  3. 
when  claim  sued  on  is  a  balance,  3 . 
amount  need  not  be  liquidated,  3. 
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JURISDICTION— Continued. 

present  jurisdiction  summarised,  3. 

signature  of  defendant  in  claims  covered  by  the  words  ''as- 
certained by  signature  of  defendant,  &c.,"3. 
if  part  only  so  ascertained,  no  jurisdiction,  4. 
case  of  promissory  note  and  notarials  discussed,  5. 
when  action  brought  against  executor  or  administrator,  7. 
mode  of  signature,  5,  6,  7. 

in  body  of  or  at  end  of  document,  5. 
document  must  be  signed  as  a  concluded  agreement,  6 
when  a  person  signs  as  a  witness,  G. 
to  telegram,  on  order  book,  &c.,  6. 
by  initial,  or  by  mark,  or  stamp,  6. 
by  illiterate  persons,  6. 
by  an  agent,  7. 
by  partner,  7- 

by  some  one  having  express  or  implied  authority,  7. 
by  auctioneer  or  broker,  7. 
subsequent  written  admissions,  7. 
in  cases  of  tort  and  replevin  to  $60,  8. 
applies  to  proceedings  against  absconding  debtor,  9. 
order  in  which  suits  to  be  tried,  9. 
change  of  place  of  trial  in  cases  under.    See  Change  of 

Venue. 
appeals  under  extended  jurisdiction.     See  Appeals. 

JURORS.     See  Jury. 

JURY, 

R.  S.  0.  cap.  47,  sec.  109,  repealed,  50. 

may  be  had  in  replevin  cases,  51. 

may  be  had  in  tort  or  replevin  to  $20,  51. 

in  other  actions  to  $30,  51. 
new  mode  of  selecting  jurors,  51. 
sec.  ]  12  of  D.  C.  Act  as  it  now  stands,  52, 
fees  to  jurors,  change  in  mode  of  payment,  52,  54. 

fund  provided  for  payment  of,  52,  54. 

clerk  to  pay  SI  to  each  juror,  54. 

not  payable  to  juror  called  under  sec.  122  of  D.  C.  Act,  §5. 
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JVRY— Continued. 

clerk  Ijp  make  return  to  County  Treasurer,  53. 

in  case  of  city  to  return  to  City  Treasurer,  54. 
Treasurer  to  keep  account  of  moneys  received,  53,  54. 

and  to  refund  to  Clerks  on  Judge's  certificate,  55. 
twelve  jurors  to  be  summoned,  55. 
tales  may  be  called  if  panel  exhausted,  56. 

meaning  of,  56. 

entitled  to  fees,  56. 

JURY  FUND.     See  Jury. 

JUSTICE  OF  THE  PEACE. 

Jurisdiction  under  Master  and  Servant  Act,  56. 

JUSTIFICATION,  (Affidavit  of). 
form  of,  35. 

LEGISLATIVE  ASSEMBLY. 

clerks  heretofore  appointed  may  be  members  of,  47. 

LIEUTENAN  T-GO  VERNOR. 

may  appoint  and  dismiss  officers,  45. 

MASTER  AND  SERVANT. 

Act  respecting,  R.  S.  O.  cap.  133,  57. 

voluntary  contracts  of  service,  57. 

workmen  may  share  in  profits  of  business,  57. 

verbal  agreement  to  be  binding,  53. 

servants'  wearing  apparel  kept  in  pledge,  58. 

justices  to  decide  disputes,  58. 

agreements  made  out  of  Ontario,  59, 

summary  proceedings  before  justices,  59. 

justices  to  take  evidence,  59. 

county  where  complaints  to  be  prosecuted,  59. 

servants  may  summon  employer  before  justices,  59. 

justices  to  determine  complaints,  60. 

provision  as  to  appeals,  60, 
appeal  from  convictions  under,  56 

to  be  made  to  Division  Courts,  56. 

formerly  to  (ieneral  Sessions,  56. 
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MASTER  AND  SERVANT— Confinned. 
what  matters  may  be  appealed,  61. 
to  be  made  to  Division  Court  where  cause  of  action  arose,  61. 

rule  governing  in  such  case,  61. 
notice  of  appeal  to  be  given  and  by  whom,  61. 

form  of,  61. 

when  to  be  given,  61. 

how  to  be  served,  62. 

affidavit  of  service  to  be  made,  62. 

notice  and  affidavit  to  be  filed,  62,  63. 
bond  to  be  given  to  opposite  party,  62. 

form  of,  62. 

condition  of,  63. 

affidavits  required,  63. 

when  may  be  delivered  to  respondent,  62. 
cause  to  be  entered  in  procedure  book,  63. 

form  of  entry,  63. 
appellant  to  appear  personally,  63. 
jury  may  be  had  if  required,  64. 
proceedings  if  appeal  dismissed,  64. 
execution  for  money  awarded  or  for  costs,  64. 
not  to  apply  to  orders  under  sec.  12  of  M.  &  S.  Act,  63. 

MISTAKE. 

entry  of  suit  in  wrong  Court,  22. 

MONEY  DEMAND. 

meaning  of,  2,  3. 

NEAREST. 

means  nearest  as  the  crow  flies,  26. 

NEW  TRIAL. 

must  be  applied  for  before  appeal  allowed,  29. 

NOTICE. 

of  motion  to  change  venue,  15. 

to  be  endorsed  on  summons  of  right  to  apply  to  change  venue,  24. 
of  intention  to  dispute  jurisdiction.     See  Jurisdiction. 
of  appeal.     See  Appeals. 
H 
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ORDER. 

in  which  suits  are  to  be  tried,  9. 

PARTNER. 

signature  by,  to  bring  case  within  new  jurisdiction,  7. 

PAYMENT— notice  of,  to  be  sent  by  clerk,  66. 

PENDING  PROCEEDINGS, 
what  are,  74, 
Act  not  to  affect,  74. 

PLAGE  OF  TRIAL.     See  Venue. 

PROCEDURE  BOOK. 

entry  of  proceeding  on  appeal  under  Master  and  Servant  Act,  63. 
entry  of  mailing  notice  of  money  received,  67. 

PROHIBITION. 

after  judgment  and  execution,  75. 

if  case  decided  in  court  below  after  evidence  taken,  no  prohibi- 
tion lies,  75. 
otherwise  if  no  such  decision  and  facts  clear  on  affidavit,  75. 

PROMISSORY  NOTES. 

up  to  |200  are  within  new  jurisdiction,  3. 

RENEWING  EXECUTION.    See  Execution. 
RESIDENCE— meaning  of,  27. 

REPLEVIN. 

jurisdiction  extended  to  $60,  8. 

no  appeal  allowed  in,  8. 

counsel  fee  not  given  in  cases  of,  28. 

when  jury  may  be  had  in,  51. 

duties  of  bailiff  on  receiving  writ  of,  104. 

RETURNS.    See  Bailifps—Clerk— Judgment  Summons— Jury. 

RULES  AND  FORMS. 

may  be  made  by  Board  of  County  Judges,  74. 
additional  rules  of  November,  1879,  103. 
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SECURITY.    See  Appeals— Bailiffs— Clerks— Master  and  Ser- 
vant. 

SERV  ICE.    See  Appeals — Judgment  S  ummons — Master  and  Ser- 
vant— Substitutional  Service — Sum  mons —  Venue. 

SET  OFF. 

provision  where  set  off  exceeds  amount  due  plaintiff,  65. 

SIGNATURE.     See  Jurisdiction  (Extension  of). 

STAY  OF  PROCEEDINGS. 

on  appeal  under  new  jurisdiction.     See  Appeals. 

SUBSTITUTIONAL  SERVICE. 

order  for,  may  be  granted  in  certain  cases,  70. 
what  plaintiff  must  first  shew,  70. 
what  reasonable  efforts  must  be  shewn,  70. 
affidavit  required  shewing  good  ground,  71. 
if  order  improvidently  issued,  defendant  can  apply  for  re- 
lief, 71. 
form  of  order,  71. 
must  be  strictly  followed,  72. 
proceedings  by  attachment  partly  superseded,  72. 

SUMMONS. 

service  of,  purpose  thereby  intended,  20. 
See  Judgment  Summons. 

TALES,     See  Jury. 

TARIFF  OF  FEES,  106. 

TORT. 

jurisdiction  extended  to  ^0,  8.  • 

no  appeal  in  action  of,  8. 
counsel  fees  not  given  in  case  of,  28. 
when  jury  may  be  had  in  action  of,  51. 

TRANSCRIPT— enforcing  judgment  against  officer  by,  27. 

TRANSMITTING  PAPERS, 
on  change  of  venue,  19. 
on  entry  of  suit  in  wrong  court,  22. 
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TREASURER,  PROVINCIAL. 

excess  of  clerks'  fees  to  be  paid  to,  49. 

TREASURER  OF  COUNTY. 

to  keep  account  of  D.  C.  jury  fund  moneys,  53,  54. 

TRIAL. 

order  in  which  suits  to  be  tried  under  increased  jurisdiction,  9. 
place  of,  on  claims  exceeding  $100,  payable  at  certain  place,  11. 
change  of  place  of  trial  in  such  case.  See  Venue. 


VENUE. 

place  of  trial  under  extended  jurisdiction,  11. 

subject  to  change  in  certain  cases,  11. 
change  of  under  extended  jurisdiction,  11,  21. 
order  for,  to  be  obtained,   12. 
when  application  to  be  made,  13,  17. 
affidavit,  requisites  of,  17. 

by  whom  to  be  made,  18. 

form  of,  by  defendant,  13. 

form  of,  by  defendant's  attorney,  14. 

to  be  filed,  15. 
whether  or  not  application  exparte,  12,  13. 
under  what  circumstances  granted,  12,  13. 
notice  of  application  and  service,  15. 

form  of  notice,  15. 
proceedings  by  summons  to  show  cause,  13,  15. 

form  of  summons,  15. 
shewing  cause  to  application,  15,  16. 
requisites  of  order,  19. 

form  of,  16. 
service  of  order,  17,  20. 

when  more  than  one  debt  in  different  divisions,  16. 
propriety  of  serving  notice  disputing  j  urisdiction,  1 5. 
papers  to  be  sent  to  proper  clerk,  19. 

and  entered  in  procedure  book,  20. 

entitling  of  thereafter,  20. 

WITNESS  FEES. 

when  confession,  &c.,  given  shortly  before  court,  72. 
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WITNESS  FEES— Continued. 

under  what  circumstauces  allowed,  72. 

clerk  to  determine,  subject  to  appeal  to  a  Judge,  73. 

WORDS. 

Meaning  of 

"Agent,"  18. 

"  Appellant,"  29,  32. 

*'  Ascertained  by  signature  of  defendant,"  3. 

"  Balance,"  4. 

"  Cause  of  action,"  4. 

"Debt,"  3. 

"  Dissatisfied  with  the  decision  of  a  judge,"  3 

"  Fees  earned,"  44,  48. 

"Money  demand,"  2,  3. 

"  Nearest,"  26. 

"  Party  to  a  cause,"  29,  32. 

"  Pending  proceedings,"  74. 

"  Sum  in  dispute  on  such  appeal,"  8, 

"Tales,"  56. 
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DIVISION   COURTS  ACTS 

AND    OTHER 

ACTS  AFFECTING   PROCEDURE   IN   DIVISION   COURTS    PASSED 
SINCE  THE   DIVISION   COURTS   ACT,  1880. 


45  Vict.,  Chapter  6. 

An  Act  relating  to  Division  Courts  in  the 
Districts  of  Nipissing,  Miiskoka,  Pari^ 
Sound  and  Thunder  Bay,  and  to  amend 
the  Division  Courts  Acts. 

i Assented  to  lOth  March,  1882.^ 

HEK  MAJESTY,  by  and  with  the  advice 
and  consent  of  the  Legislative  Assembly 
of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  The  following  sections  of  "The  Division  Certain  sec- 
Courts  Act  of  1880,"  namely:  sections  two  to  sjon' CouSl'^'' 
five,  both  inclusive,  and  seven  to  eighteen,  both  Act  of  1880  to 
inclusive,  and  twenty  to  forty,  both  inclusive,  l^^^^J""  ^^' 
and  fifty  to  sixty-eight,  both  inclusive,  shall  Nipissing,  etc. 
extend  and  apply  to  the  temporal  judicial  dis- 
trict of  Nipissing  and  the  territorial  districts  of 
Muskoka,  Parry  Sound  and  Thunder  Bay,  and 
to   the   Division   Courts   held    or  to  be  held 
therein;  but  nevertheless  where  the  jurisdic- 
tion of  the  Division  Court   in   any  of   such 
districts  heretofore  existing  exceeds  that  con- 
ferred by  the   said  "Division  Courts  Act  of 
1880,"  the  latter  shall  not  limit  or  reduce  the 
existing  jurisdiction,  but  the  jurisdiction  hereby 
conferred  shall  be  concurrent  with  that  here- 
tofore   given    and    exercised,    and    shall    be 
cumulative  in  its  effects. 


136  NIPISSING,   MUSKOKA,    ETC.  [45  V..  c.  6. 

(2)  Notwithstanding  anything  in  this  section 
contained,  the  right  of  appeal  as  it  exists  under 
the  jurisdiction  now  exercised  by  Division 
Courts  in  the  aforesaid  districts,  shall  not  by 
this  Act  be  altered,  and  such  right  of  appeal 
hereby  conferred  shall  extend  only  to  that  class 
of  cases  tried  within  the  said  districts  in  which 
an  appeal  may  be  had  under  the  "  Division 
Courts  Act  of  1880." 

(3)  As  applied'  to  the  aforesaid  districts,  the 
words  "  ten  days  "  where  tKey  appear  in  the 
eighteenth  section  of  the  "  Division  Courts  Act 
of  1880,"  shall  be  read  "  twenty  days." 

(4)  For  the  purposes  of  appeal  in  cases  tried 
within  the  said  districts,  and  as  applicable  to 
such  districts,  the  following  section  shall  be 
substituted  for  section  nineteen  of  the  "Division 
Courts  Act  of  1880": 

19.  Upon  any  application  for  a  new  trial 
in  any  cause  wherein  either  party  may  appeal, 
personal  service  may  be  effected,  or  all  papers 
requiring  service  may  be  served  upon  the 
clerk  of  the  Division  Court  where  the  suit  was 
tried,  or  left  at  his  office  for  the  person  entitled 
thereto.  The  clerk  shall,  in  such  latter  case, 
forthwith  mail  by  registered  letter  all  such 
papers  so  served  upon  him  to  the  person  enti- 
tled to  the  same,  or  his  authorized  agent. 

fifve  ijed  ^'  -^^^  following  words  of  the  thirteenth 
in  part  ^^^  ^  section  of  the  ninetieth  chapter  of  the  Revised 
Statutes  of  Ontario  are  hereby  repealed, 
namely:  "  And  except  that  the  provisions  of 
law  authorizing  the  signing  of  judgment  by 
default  for  want  of  a  notice  disputing  the 
plaintiff's  claim,  or  authorizing  the  garnish- 
ment of  debts  or  money  demands,  shall  not 
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apply  to  the  said  Division  Courts,"  but  the 
said  provisions  of  the  Division  Courts  Act,  and 
of  any  amendments  thereto,  authorizing  the 
signing  of  judgment  by  default  for  want  of  a 
notice  disputing  the  plaintiff's  claim,  and  the 
provisions  of  the  said  Division  Courts  Act, 
and  of  any  amendments  thereto,  authorizing 
the  garnishment  of  debts  or  money  demands, 
shall  apply  to  the  Division  Courts  in  the  tem- 
porary judicial  district  of  Nipissing  and  in  the 
said  territorial  districts  of  Muskoka,  Parry 
Sound  and  Thunder  Bay,  in  respect  of  and  as 
such  provisions  shall  affect  any  and  all  cases 
coming  within  the  jurisdiction  conferred  by 
the  Division  Courts  Act,  or  any  amendments 
thereof,  or  by  the  "Division  Courts  Act  of 
1880." 

3.  Leave  of  absence  may  be  granted  by  the  inspector  may 
Inspector  of  Division  Courts  to  any  clerk  or  Enci'ltr  ""^ 
bailiff  for  a  period  not  exceeding  two  months,  clerks  or 

In  the  event  of  leave  of  absence  being  so  ^*^^^^^- 
granted  to  any  clerk,  he  may  from  time  to 
time,  with  the  approval  of  the  Inspector  of 
Division  Courts,  appoint  a  deputy  to  act  for 
him  with  all  the  powers  and  privileges,  and 
subject  to  like  duties.  He  may  remove  such 
deputy  at  his  pleasure,  and  the  clerk  and  his 
sureties  shall  be  jointly  and  severally  respon- 
sible for  all  the  acts  and  omissions  of  the 
deputy. 

4.  Where  a  bailiff  is  temporarily  unable  to  Apnointment 
perform  the  duties  of  his  office  from  illness,  baili^"*^  ^ 
leave  of  absence  or  other  temporary  disability, 

he  may  from  time  to  time,  with  the  approval 
of  the  Inspector  of  Division  Courts,  appoint  a 
deputy  to  act  for  him,  with  all  the  powers  and 
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privileges  and  subject  to  like  duties,  and  may 
remove  such  deputy  at  his  pleasure,  and  the 
bailiff  and  his  sureties  shall  be  jointly  and 
severally  responsible  for  all  the  acts  and  omis- 
sions of  the  deputy.  No  such  appointment 
shall  have  force  for  a  longer  period  than  two 
months. 

R.S.O.,  c.  47,      5,  Section  one  hundred  and  seventy-seven 
ed.    '  ^"^^°  *  of  the   Division  Courts   Act  is   amended  by 

striking  out  the  words  "  in  any  other  county  " 

in  the  sixth  line  thereof. 


Clerk  to  give        6,  The  clerk  of  every  Division  Court  shall, 
Sff^of  retm-n^  immediately  after  nulla  bona  has  been  returned 
of  nulla  bona  to  any  execution  issued  on  any  transcript  of 
cutioif  on  a^^  judgment  received  from  another  Court,  for- 
transcript  of    ward  through  the  post-office  to  the  plaintiff,  if 
judgment.        j^^^  address  is   known,  or   to   the   clerk  who 
issued  the  transcript,  at  his  post-ofl&ce  address, 
a  notice,   enclosed  in   an  envelope,  informing 
him  of  the  date  at  which  the  execution  issued, 
the  date  at  which  the  same  was  returned  by 
the  bailiff,  and  the  return  made  thereto.     The 
notice   thus  sent  shall   be  prepaid  and  regis- 
tered, and  the  clerk  shall  obtain  and  file  among 
the  papers  in  the  suit  the  post-office  certifi- 
cate of  such  registration,  and  the  postage  and 
charge  for  registration  shall  be  costs  in   the 
cause.     The  absence  from  amongst  the  papers 
in  the  suit  of  any  such  certificate  of  registration 
shall  be  prwia  facie  evidence  against  the  clerk 
that  such  notice  has  not  been  forwarded. 

f'24?"  ""'  ^V       '^'  There  shall  be  added  to  the  two  hundred 
ed.     '  ^^^^^ '  and  forty-fourth  section  of  the  Division  Courts 
Act,  the  following  words : — Provided  that  no- 
thing herein  contained  shall  be  held  to  authorize 
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the  taxation  or  allowance  of  costs  to  any  officer 
of  the  court,  other  than  those  to  be  found  in 
the  tariff  of  fees  as  authorized  and  allowed  by 
"  the  Board  of  County  Judges,"  under  the 
provisions  of  this  or  any  other  Act. 


47  Vict.,  Chapter  9. 
An  Act  to  araend  the  Division  Courts  Act 

'.[Assented  to  25th  March,  1884.] 

HER  MAJESTY,  by  and  with  the  advice 
and  consent  of  the  Legislative  Assembly 
of  the  Province  of  Ontario,  enacts  as  follows : — 

1.  Section  126  of  the  Division  Courts  Act  is  K  s.  O.,  c.  47, 
hereby  amended  by  adding  thereto  the  follow-  ^'Jg^^g^j 

ing  words  : Attachment  of 

debts  due  for 

"  Or,  apply  to  any  case  where  the  debt  has  wages,  etc. 
been  contracted  for  board  or  lodging,  and,  in 
the  opinion  of  the  Judge,  the  said  exemption 
of  twenty-five  dollars  is  not  necessary  for 
the  support  and  maintenance  of  the  debtor's 
family." 

2,  Section  133  of  the  said  Act  is  hereby  Sect.  133, 
amended  by  adding  the  following  sub-section  ''amended, 
thereto : — 

(2)  In  the  event  of  the  garnishees  being  a 
body  corporate,  not  having  their  chief  place  of 
business  within  the  Province,  then  the  said 
summons  shall  be  issued  out  of  the  Division 
Court  for  the  Division  in  which  the  cause  of 
action  arose,  and  shall  be  served  upon  the 
agent  of  the  body  corporate,  whose  office,  as 
such  agent,  is  nearest  to  the  place  where  said 
cause  of  action  arose. 
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Service  on  3.  Jn  proceedings  under  section  130  of  said 

proceedings^  ^ct,  where  the  garnishees  are  likewise  a  body- 
under  sec.  130.  corporate,  not  having  their  chief  place  of  busi- 
ness within  the  Province,  then  the  summons 
mentioned  in  said  last-mentioned  section  shall 
be  issued  from  the  Division  Court  in  which 
the  judgment  has  been  recovered,  and  shall  be 
served  upon  the  agent  of  the  body  corporate, 
whose  office,  as  such  agent,  is  either  within 
the  division  in  which  such  judgment  has  been 
recovered,  or  is  nearest  thereto. 

Who  to  be  4,  Every  person  who  within  Ontario  trans- 

eeme  agen  .  ^^^^  ^^  carries  on  any  business  of,  or  any  busi- 
ness for  any  such  body  corporate,  shall  for  the 
purpose  of  this  Act,  and  of  said  section  133  as 
hereby  amended,  be  deemed  the  agent  thereof. 


47  Vict.,  Chapter  10. 

An  Act  for  further  improving  the  Adminis- 
tration of  the  Laiu. 

[Assented  to  25th  March,  I884.] 

TZTER  MAJESTY,  by  and  with  the  advice 
-L-L  and  consent  of  the  Legislative  Assembly 
of  the  Province  of  Ontario,  enacts  as  follows : — 

Short  title.  1.  This  Act  may  be  cited  as  "  The  Admin- 

istration of  Justice  Act,  1884." 

Appeal  in  div-      9.  In  proceedings  before  a  Division  Court 

proceedings      ^^  interpleader,  where  the   money  claimed,  or 

the  value  of  the  goods  or  chattels  claimed  or 

of  the  proceeds  thereof  exceeds  $100,  and  in 

all  actions  in  which  the  parties  consent  to  the 
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appeal,  an  appeal  shall  lie  to  the  Court  of 
Appeal  from  the  decision  of  a  Division  Court 
Judge  upon  an  application  for  a  new  trial, 
subject  to  the  provisions  of  the  sections  num- 
bered from  17  to  22  (both  inclusive)  of  the 
Division  Courts  Act,  1880. 

10.  (1)  Either  party  to  an  interpleader  interpleader 
issue  in  a  Division  Court  may  require  a  jury  issues  in  div- 
to  be  summoned  to  try  the  issue  and  in  such 
case  he  shall,  within  five  day  after  the  day  of 
service  of  the  summons  on  him,  give  to  the 
clerk  or  leave  at  his  office  notice  in  writing, 
requiring  a  jury,  and  shall  at  the  same  time 
5)ay  to  the  clerk  the  proper  fees  for  the 
expenses  of  such  jury,  and  thereupon  a  jury 
shall  be  summoned  according  to  the  provisions 
of  the  Division  Courts  Act. 

(2)  Section  122  of  the  Division  Courts  Act 
shall  extend  and  apply  to  the  trial  of  any  inter- 
pleader issue. 

(3)  Sections  5,  6,  16,  17,  18,  19,  20,  21  and 
22  of  the  Division  Courts  Act,  1880,  shall 
extend  and  apply  to  all  interpleader  issues 
and  other  actions  mentioned  in  the  foregoing 
section. 

(4)  Upon  any  application  for  a  new  trial  or  judgment  in 
upon  any  appeal  from  the  decision  of  a  Division  applications 
Court  Judge,  on  such  an  application  the  Judge  etc,  in  divi- 
of  the   Division    Court   or   of  the    Court   of  «i«°  courts. 
Appeal,  may,  instead  of  granting  a  new  trial, 
pronounce  the  judgment  which  in  his  opinion 

ought  to  have  been  pronounced  by  the  judge 
at  the  trial,  and  may  order  judgment  to  be 
entered  accordingly. 
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48  YiCT.,  Chapter  14. 

An   Act   to  further   amend    "  The    Division 
Courts  Acf' 

TZTER  MAJESTY,  by  and  with  the  advice 
-' — *-  and  consent  of  the  Legislative  Assembly 
of  the  Province  of  Ontario,  enacts  as  follows: — 

43  V.  c.  8,  1^  Section  14  of  the  Division  Courts  Act, 

■  1880,  is  hereby  amended  by  addino^  thereto  the 
words  following : — 

"And  every  such  notice  shall  be  in  writing  :■ 
and  prohibition  to  a  Division  Court  shall  not 
lie  in  any  such  suit  from  any  Court  whatever, 
where  such  notice  disputing  the  jurisdiction 
has  not  been  duly  given  as  aforesaid." 

43  V.  c.  8,  2.  Section  58  of  the  Division  Courts  Acts, 

s.  58, amended.  iggQ^is  hereby  amended  by  adding  thereto  the 
words  following : —  • 

"And  the  clerk  of  each  Division  Court  shall, 
on  or  before  the  first  day  of  said  month  of 
January,  send  to  the  judge  the  necessary  in- 
formation in  writing  for  the  purposes  of  such 
return." 

Judgment  by       3.  Where  due  proof  is  made  by  affidavit  or 

^eMt  under   otherwise  of  the  service  of  a  special  summons 

8.49,  where  '   issued  under  section  79  of  the  Division  Courts 

menVnolf"       ^^^'  ^^^  ^^  particulars  of  the  plaintiff's  claim 

entered.  or  demand  as  required  by  said  section,  and 

final  judgment  has  not  been  entered  under  the 

provisions  of  said  section,  the  judge  may,  if 

the  defendant  does  not,  in  person  or  by  agent, 

appear  in  open  court  pursuant  to  and  as  re- 
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quired  by  said  summons,  give  judgment  against 
such  defendant  by  default,  without  requiring 
proof  of  the  plaintiff's  claim  or  demand,  and 
with  the  same  consequences  and  effect  as  if  the 
plaintiff  had  proved  his  claim  or  demand  in 
open  court. 

4.  (1)  Where  the  defendant  in  any  action  Motion  for 
within  the  meaning  of  section  79  of  the  Division  judgment. 
Courts  Act,  has  left  with  the  clerk  a  notice  to 
the  effect  in  said  section  provided,  the  plaintiff 
in  such  action  may,  on  an  affidavit  made  by  him- 
self,  or  by  any  other  person  who  can  swear  posi- 
tively to  the  debt  or  cause  of  action,  verifying 
the  cause  of  action,  and  stating  that  in  his  belief 
there  is  no  defence  to  the  action,  serve  the  defen- 
dant with  a  notice  of  motion  to  shew  cause  before 
the  judge  of  the  Division  Court  in  which  the 
action  is  brought,  why  the  plaintiff  should  not 
be  at  liberty  to  have  final  judgment  entered  in 
his  favour  by  said  clerk  for  the  amount  of  the 
debt  or  money  demand  sought  to  be  recovered 
in  such  action,  together  with  interest,  if  any, 
and  costs.  A  copy  of  the  affidavit  shall  ac- 
company the  notice  of  motion.  The  judge  may 
thereupon,  unless  the  defendant,  by  affidavit 
or  otherwise,  satisfy  the  judge  that  he  has  a 
good  defence  to  the  action  on  the  merits,  or  dis- 
close such  facts  as  may  be  deemed  sufficient  to 
entitle  him  to  defend  the  action,  make  an  or- 
der-empowering the  clerk  to  sign  final  judg- 
ment accordingly. 

(2)  The  application  by  the  plaintiff  for  leave 
to  have  final  judgment  entered  in  his  favour 
under  the  provisions  of  this  section,  shall  be 
made  on  notice  returnable  not  less  than  two 
clear  days  after  service. 
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(3)  The  defendant  may  shew  cause  against 
such  application  by  offering  to  bring  into  court 
the  amount  sought  to  be  recovered  in  the  ac- 
tion, or  by  affidavit.  In  such  affidavit  he 
shall  state  whether  the  defence  he  alleges  goes 
to  the  whole  or  to  part  only,  and  if  so,  to  what 
part  of  the  plaintiff's  claim.  And  the  judge 
may,  if  he  thinks  fit,  order  the  defendant  to 
attend  and  be  examined  upon  oath,  or  to  pro- 
duce any  books  or  documents,  or  copies  of,  or 
extracts  therefrom. 

(4)  In  any  case,  if  it  appears  that  the  de- 
fence set  up  by  the  defendant  applies  only 
to  a  part  of  the  plaintiff's  claim,  or  that 
any  part  of  his  claim  is  admitted  to  be  due, 
the  plaintiff  shall  be  entitled  to  have  final 
judgment  entered  forthwith  for  such  part  of 
his  claim  as  the  defence  does  not  apply  to  or  as 
is  admitted  to  be  due,  subject  to  such  terms,  if 
any,  as  to  suspending  execution,  or  the  pay- 
ment of  any  amount  levied,  or  any  part  there- 
of, into  court  by  the  bailiff,  the  taxation  of 
costs,  or  otherwise,  as  the  judge  may  think  fit ; 
and  the  defendant  may  be  allowed  to  defend 
as  to  the  residue  of  the  plaintifi"s  claim. 

(5)  If  it  appears  to  the  judge  that  any  de- 
fendant has  a  good  defence  to  the  action,  or 
ought  to  be  permitted  to  defend  the  action,  and 
that  any  other  defendant  has  not  such  defence, 
and  ought  not  be  permitted  to  defend,  the 
former  may  be  permitted  to  defend,  and  the 
plaintiff  shall  be  entitled  to  have  final  judg- 
ment entered  against  the  latter,  and  may  issue 
execution  upon  such  judgment  without  preju- 
dice to  his  right  to  proceed  with  his  action 
against  the  former. 

(6)  Leave  to  defend  may  be  given  uncondi- 
tionally, or  subject  to  such  terms  as  to  giving 
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security  or  otherwise,  as  the  judge  may  think 
fit. 

(7)  Nothing  in  this  section  contained  shall 
apply  to  any  action  or  suit  in  which  the  amount 
of  the  debt  or  claim  sought  to  be  recovered 
does  not  exceed  forty  dollars. 

(8)  The  provisions  of  this  section  shall  be 
deemed  to  have  been  in  force  on  and  from  the 
twenty-second  day  of  August,  one  thousand 
eight  hundred  and  eighty-one. 

5.  Section  114  of  the  Division  Courts  Act  R.S.O.,  c.  47, 
is  hereby  repealed  and  the  following  substitut-  s- ^4 repealed, 
ed  therefor : — 

114.  For  the  trial  of  all  actions  required  to  Summoning 
be  tried  by  or  before  a  jury  at  any  session  of  a  Jurors. 
Division  Court  the  clerk  of  such  court  shall 
cause  not  less  than  twelve  of  the  persons  liable 
to  serve  as  jurors  to  be  summoned  to  attend  at 
such  session  at  the  time  and  place  to  be  men- 
tioned in  the  summons,  and  such  summons 
shall  be  served  at  least  three  days  before  the 
court,  either  personally,  or  by  leaving  the  same 
with  a  grown  up  person  at  the  residence  of  the 
juror. 

6.  Sub-section  3  of  section  210  of  the  Divi-  r.s.o.,  c.  47, 
sion  Courts  Act  is  hereby  repealed,  and  the  s-  ^lo,  sub-s.  3, 
following  substituted  therefor : —  ^^^^^ 

(3)  The  County  Judge  having  jurisdiction  County  Judge 
in  such  Division  Court  shall  adjudicate  upon  *^  adjudicate 
the  claim,  and  make  such  order  between  the  claims  on 
parties  in  respect  thereof,  and  of  the  costs  of  amount  of 
the  proceedings,  as  to  him  seems  fit ;  and  shall  fn  execution. 
also    adjudicate    between    such     parties,    or 
either  of  them,  and  such  officer  or  bailiff"  in 
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respect  of  any  damage  or  claim  of  or  to 
damages  arising  or  capable  of  arising  out  of 
the  execution  of  such  process  by  such  officer 
or  bailiff,  and  make  such  order  in  respect 
thereof,  and  of  the  costs  of  any  proceedings  as 
to  the  judge  shall  seem  fit ;  and  any  such  order 
shall  be  enforced  in  like  manner  as  an  order 
made  in  any  suit  brought  in  such  Division 
Court,  and  shall  be  final  and  conclusive  between 
the  parties,  except  that  upon  the  application 
of  either  the  attaching  or  execution  creditor  or 
the  claimant,  or  the  officer  or  bailiff,  within 
fourteen  days  after  the  trial,  the  judge  may 
grant  a  new  trial  upon  good  grounds  shewn,  as 
in  other  cases  under  this  Act,  upon  such  terms 
as  he  thinks  reasonable,  and  may  in  the  mean- 
time stay  proceedings. 

7.  (1)  Under  the  provisions  of  sub-section 
3  of  section  210  of  the  Division  Courts  Act  as 
amended  by  this  Act,  the  judge  in  said  sub- 
section mentioned  shall  have  power  to  adjudi- 
cate upon  and  award  damages,  even  though 
the  amount  of  the  damages  claimed,  found  or 
awarded  should  be  beyond  the  jurisdiction  of  a 
Division  Court. 

(2)  In  respect  of  any  damages  claimed,  found, 
awarded  or  adjudicated  upon,  or  of  any  order, 
judgTiient  or  finding  under  the  provisions  of 
said  sub-section  or  of  this  section,  there  shall, 
as  to  all  parties  concerned,  be  the  same  rights 
of  defence  and  counter-claim,  and  the  same 
right  of  appeal,  including  in  all  cases  the  right 
and  liability  to  costs,  as  would  exist  under 
the  Division  Courts  Act,  1880,  had  an  action 
or  suit  within  the  jurisdiction  of  a  Division 
Court  been  brought  or  instituted  to  recover 
said  damages. 
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8.  In  all   cases   not  already  provided   for,  Notices  to  be 
where,  in  any  suit  or  proceeding  in  a  Division  ^^  ^"  ^"^* 
Court,  it  is  necessary  for  any  party  thereto  to 

give  notice  to  any  other  party  thereto  or  to 
the  clerk  of  the  court  such  notice  shall  be  in 
writing. 

9.  (1)  To  remove  doubts  it  is  hereby  de-  Entries  of 

1         1    j.i_    i.    •  j.«  -x  J-        clerk  or  bailm 

dared  that  in  any  action,  suit,  or  proceeding  evidence 

against  any  person  as  the  surety  of  any  clerk  against  surety. 

or  bailiff*  of  a  Division  Court,  the  entries  in  the 

books  required  by  law  to  be  kept  or  which 

were  so  kept  by  any  such  clerk  or  bailiff  shall 

be  prinia  facie   evidence   against   any  such 

surety. 

(2)  For  the  purposes  of  this  section  the 
words  "  clerk  or  bailiff  of  a  Division  Court " 
shall  be  held  to  include  any  person  who  having 
been  a  clerk  or  bailiff'  of  a  Division  Court  has 
ceased  to  be  such  clerk  or  bailiff. 

10.  Where  in  a  Division  Court  any  action  Postponement 
or  suit  is  being  tried  by  a  jury,  the  judge,  if  he  ° 

thinks  it  expedient  for  the  interest  of  justice, 
may  postpone  or  adjourn  the  trial  for  such 
time  and  upon  such  terms,  if  any,  as  he  shall 
think  fit. 

11.  (1)  Every  summons  or  process  issued  Service  of  pro- 
out  of  a  Division  Court  against  a  corporation,  corporau'ons. 
not  having  its  chief  place  of  business  within 

the  Province,  and  all  subsequent  papers  and 
proceedings  in  the  action,  suit  or  proceeding  in 
which  said  such  summons  or  process  has  been 
issued,  may  be  served  on  the  agent  of  such 
corporation  whose  office  or  place  of  business  as 
such  agent  is  either  within  the  division  in 
which  the  summons  or  process  issued,  or  is 
nearest  thereto. 
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(2)  For  the  purposes  of  this  section  the  word 
"  agent "  shall  be  held  to  include  : 

(a)  In  the  case  of  a  railway  company 
any  station-master  having  charge  of  any 
station  belonging  to  such  railway  com- 
pany ; 

(b)  In  the  case  of  a  telegraph  com- 
pany, any  person  having  charge  of  any 
telegraph  office  belonging  to  such  tele- 
graph company ;  and 

(c)  In  the  case  of  an  express  company, 
any  person  having  charge  of  an  express 
office  belonging  to  such  express  com- 
pany. 

R.S.O.,c.  47.       13.  Section  9  of  the  Division  Courts  Act,' 
s.  9,  amended  -^  j^greby  amended  by  adding  thereto  the  fol- 
lowing as  sub-section  3  thereof : — 

(3)  Where  a  municipality,  not  being  a  town 
or  city,  furnishes  a  court  room  and  other  neces- 
sary accommodation  for  a  Division  Court  as 
aforesaid,  or  pays  any  owner,  lessee  or  tenant, 
as  aforesaid,  for  the  use  of  any  building,  it 
shall  be  entitled  to  recover  from  any  other 
municipality  wholly  or  partly  within  the  divi- 
sion for  which  such  court  is  held,  such  reason- 
able share  of  the  cost  of  providing  accommo- 
dation for  holding  the  court  as  shall  in  that 
behalf  be  decided  and  ordered  by  the  judge  of 
the  said  court  to  be  paid  and  contributed  by 
the  latter  municipality ;  and  in  every  such  case 
the  total  cost  of  providing  such  accommodation 
for  holding  the  court  shall  be  deemed  to  be  five 
dollars  for  every  day  on  which  the  court  is 
held. 
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13.  Section  24  of  the  Division  Courts  Act,  f^^^^^^J'^-^^ 
1880,  is  hereby  amended  by  inserting  therein  ^^^^ 
after  the  word  "  officers  "  the  words  "  or  other 

person  or  persons." 

1 4.  This  Act  shall  be  read  and  construed  as  Act  to  be  read 
part  of  the  Division  Courts  Act,  and  of  any  ^^^li^-^-^-' 

AX  T         xv  -^   c.  47,  and 

Acts  amending  the  same.  _  amending 

Acts. 

15.  This  Act  may  be  cited  as  the  Division  short  Title. 
Courts  Amendment  Act,  1885. 


NEW  TARIFF,  RULES  AND  ORDERS, 


TOGETHER   WITH 


FORMS   OF   BILLS   OF   COSTS,  WHICH   CAME  INTO   FORCE  ON 
JANUARY    1,   1885. 


We,  the  undersigned,  "the  Board  of  County  Judges,"  acting 
under  and  in  pursuance  of  the  powers  vested  in  us  by  the  Divi- 
sion Courts  Act,  have  framed  the  following  additional  Rules  and 
Orders  to  be  in  force  from  and  after  the  first  day  of  January,  A.  D. 
1885,  until  otherwise  ordered  ; 

And  we  do  certify  the  same  under  the  provisions  of  the  239th 
section  of  the  said  the  Division  Courts  Act  accordingly. 


RULES. 

No.  181. — From  and  after  the  first  day  of  January,  1885,  Rule 
No.  171,  of  the  additional  Rules  and  Orders  of  the  28th  day  of 
November,  1879,  and  Form  129,  and  Schedule  of  Clerks'  Fees 
(Form  130),  and  Schedule  of  BailifiB'  Fees  (Form  131),  shall  be 
rescinded  ;  and  the  fees  set  forth  in  the  tariff  hereto  annexed, 
marked  Schedule  of  Clerks'  Fees  (Form  133),  and  Schedule  of 
Bailiffs'  Fees  (Form  134),  shall  be  the  fees  to  be  received  by  the 
several  Clerks  and  Bailiffs  of  Division  Courts  in  Ontario  for  and  in 
relation  to  the  duties  and  services  to  be  performed  by  them  as 
officers  of  the  said  Courts,  and  shall  be  in  lieu  of  all  other  fees 
heretofore  receivable. 

No.  182.— Rule  No.  179  and  Form  129  are  hereby  rescinded 
from  and  after  the  said  first  day  of  January,  1885,  and  Form  No. 
132  is  substituted  for  the  said  Form  No.  129. 

No.  183. — Rule  No.  178  is  hereby  amended  by  substituting  for 
the  words  and  figures  "  Form  129,"  the  words  and  figures  "Form 
132." 
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No.  184. —All  summary  applications  to  a  Judge  in  Chambers, 
other  than  applications  for  new  trials  under  Rule  No.  142,  may  be 
made  on  notice  or  by  summons. 


FORMS. 


FORM  132. 

Bill  of  Costs  upon  a  claim  for  say  820  up  to  and  including  judg- 
ment entered  by  the  Clerk,  upon  special  summons,  no  notice  of 
defence  being  given. 

Clerk's  Fees. 

Receiving  claim,  numbering  and  entering  in  Procedure 

Book  $0  15 

Issuing  summons  with  necessary  notices  and  warnings 

thereon  0  40 

Copy  of  summons,  including  all  notices  and  warnings 

thereon  , 0  20 

Receiving  and  entering  Bailiff's  return  to  summons 0  15 

xlffidavit  of  service  and  administering  oath  to  the  depo- 
nent      0     25 

Notice  to  plaintiff,  when  defendant  has  failed  to 

give  notice  of  defence $0  15 

Postage  and  registration 0  05 

0  20 

Entering  final  judgment  by  the  Clerk 0  50 

Total  Clerk's  fees $1  85 

Bailiff's  Fees. 

Service  of  summons $0  30 

Return  of  service  and  attending  Clerk's  Office  to 

make  necessary  affidavit 0  15 

$0  45 
Total  Bailiff 's  fees 0  45 

Total  costs ^2  30 

Taxed  this  day  of  18  — — 

Clerk. 
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Bill  of  Costs  upon  claim  for  say  ^60,  defended,  cause  tried,  and 
judgment  entered  for  plaintiff  with  costs  (one  defence  only 
being  entered). 

Clerk's  Fees. 

Receiving  claim,  etc $0  15 

Issuing  summons,  etc 0  50 

€opy  of  summons,  etc 0  20 

Receiving  and  entering  Bailiff's  return,  etc 0  15 

Affidavit  of  service,  etc 0  25 

Entering  and  noting  defence,  etc.,  in  Procedure  Book...  0  25 

Subpo3na  to  witness 0  15 

Three  copies 0  15 

Notice  of  defence,  etc. ,  to  plaintiff,  and  mailing 

same    ^0  15 

Postage  and  registration 0  05 

0  20 

Recording  and  entering  judgment  rendered  at  hearing.  0  50 

Total  Clerk's  fees $2  50 

Bailiff's  Fees. 

Service  of  summons,  etc 80  40 

Attending  to  return,  etc 0  15 

Service  of  subpoena  (3  witnesses)  at  15  cents 0  45 

Calling  parties  and  their  witnesses  0  15 

Total  Bailiff's  fees  1  15 

Total  Costs 83  65 

Taxed  this  day  of  18        . 

Clerk. 

N.  B. — Mileage  and  fees  to  witnesses,  if  any,  to  be  added. 

FORM  133. 

Schedule  of  Clerk's  Fees. 

1.  Receiving  claim,  numbering  and  entering  in  Procedure 

Book  $0  15 

(This  item  to  apply  to  entering  in  the  Procedure  Book 
a  transcript  of  judgment  from  another  Court,  but  not  an 
entry  made  for  the  issue  of  a  judgment  summons.) 
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2.  Issuing  summons,  with  necessary  notices  and  warnings 

thereon,  or  judgment  summons  (as  provided  in  the 

forms),  in  all, 

Where  claim  does  not  exceed  §20 0  40 

"  "  exceeds  $20,  and  does  not  exceed  $60...  0  50 
"  "  exceeds  SCO,  and  does  not  exceed  $100...  0  60 
"         •'      exceeds  $100 1  00 

N.  B. — In  replevin  and  interpleader  suits,  the  value 
of  goods  to  regulate  the  fee. 

3.  Copy  of  summons,  including  all  notices  and  warnings 

thereon  0  20 

4.  Copy  of  claim  (including  particulars),  when  not  furnished 

by  plaintiff  (to  be  paid  by  the  plaintiff) 0  20 

5.  Copy  of  set-off"  (including  particulars),  when  not  furnished 

by  the  defendant  (to  be  paid  by  the  defendant)  0  20 

6.  Receiving  and  entering  Bailiff's  return  to  any  summons, 

writ  or  warrant  issued  under  the  seal  of  the  Court 
(except  summons  to  witness  and  return  to  summons 
or  papers  from  another  Division; 0  15 

7.  Entering  and  noting  every  defence  or  notice  of  admission 

in  Procedure  Book 0  25 

(To  be  paid  in  the  first  instance  by  the  defendant  or 
other  person  entering  it,  but  it  may  be  afterwards  taxed 
against  the  plaintiff,  should  costs  be  given  against  him. ) 

8.  Taking  confession  of  judgment 0  10 

(This  does  not  include  affidavit  and  oath  chargeable 
under  item  9.) 

9.  Every   necessary   affidavit,  if   actually  prepared  by  the 

Clerk,  and  administering  oath  to  the  deponent 0  25 

10.  Copies  of  papers  for  which  no  fee  is  already  provided, 

necessarily  required  for  service  or  transmission  to  the 
Judge — each 0  10 

11.  Every  notice  of  defence  or  admission  entered,  or  other 

notice  ref^uired  to  be  given  by  Clerk  to  any  party  to  a 
cause  or  proceeding,  or  to  the  Judge  in  respect  to  the 
same,  and  mailing $0  15 

-12.  Entering  final  judgment  by  Clerk  on  special  summons. 

where  claim  is  not  disputed 0  50 

13.  Entering  every  judgment  rendered  at  the  hearing  or  final 

order  ma.le  by  the  Judge 0  50 

(This  one  fee  of  50  cents  will  include  the  service  of 
recording  at  the  trial,  and  afterwards  entering  in  the 
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Procedure  Book,  the  judgment,  decree,  and  order  in 
its  entirety  rendered  or  made  at  the  trial.  In  a  gar- 
nishee proceeding  before  judgment  the  fee  of  50  cents 
will  be  allowed  for  the  judgment  in  respect  to  the 
primary  debtor,  and  a  like  fee  of  50  cents  for  the  adjudi- 
cation, whenever  made,  in  respect  to  the  garnishee.). . 

14.  Subpoena  to  witness 0  1& 

(The  subpoena  may  include  any  number  of  names 
therein,  and  only  one  original  subpoena  shall  be  taxed, 
except  the  Judge  otherwise  orders. ) 

15.  For  every  copy  of  subpoena  required  for  service 0  05 

16.  Summons  for  each  juryman  when  called  by  the  parties...     0  10' 

(Only  25  cents  in  all  is  to  be  allowed  for  returning 
a  Judge's  jury.) 

17.  Every  order  of  reference  or  order  for  adjournment  made 

at  hearing,  and  every  order  requiring  the  signature  of 

the  Judge,  and  entering  the  same 0  25 

(Any  warning  necessary  with  order  —  e.  g.,  the 
warning  in  form  42 — forms  part  of  the  order.) 

18.  Transcript  of  judgment  (under  sections  161  or  165) 0  25 

19.  Every  writ  of  execution,  warrant  of  attachment,  or  war- 

rant for  arrest  of  delinquent,  and  delivering  same  to 
Bailiff. 0  50 

20.  Renewal  of  every  writ  of  execution  when  ordered  by  the 

judgment  creditor 0  15 

21.  Every  bond,  when  necessary,  and  prepared  by  the  Clerk 

(including  affidavit  of  justification) 0  50 

22.  For  necessary  entries  in  the  Debt  Attachment  Book  in 

each  case  (in  all) 0  20- 

23.  Transmitting   transcript   of  judgment,    or   transmitting 

papers  for  service  to  another  Division,  or  to  Judge  on 
application  to  him,  including  necessary  entries,  but 
not  postage 0  25 

24.  Receiving  papers  from  another  Division  for  service,  enter- 

ing the  same,  handing  to  the  Baliff,  receiving  and 
entering  his  return,  and  transmitting  the  same  (if 
returns  made  promptly,  not  otherwise) 0  30; 

('This  fee  does  not  include  a  charge  for  receiving 
transcript  of  judgment,  for  which  a  fee  of  15  cents  is 
taxable  under  item  1. ) 

25.  Search  by  person  not  party  to  the  suit  or  proceeding,  to 

be  paid  by  the  applicant,  10  cents  ;  search  by  party  to 
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the  suit  or  proceeding,  where  service  is  over  one  year 

old 0  10 

(No  fee  is  chargeable  for  search  to  a  party  at  the 
suit  or  proceeding  if  the  same  is  not  over  one  year  old. ) 
2i).  Taxing  costs  in  defended  suits 0  25 
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Schedule  of  Bailiff's  Fees. 

Service  of  summons,  writ  or  warrant  issued  under  the  seal 
of  the  Court,  or  Judge's  summons  on  each  person  (ex- 
cept summons  to  witness  and  summons  to  juryman), 

Where  claim  does  not  exceed  $20 0  30 

.1  M      exceeds  820,  and  does  not  exceed  $60  ...     0  40 

If  II      exceeds  $60,  and  does  not  exceed  $100..     0  50 

.1  H      exceeds  $100 0  75 

(In  interpleader  suits,  the  value  of  the  goods  to  regu- 
late the  fee.) 

For  every  return  as  to  service  of  summons,  attending  at 
the  Clerk's  office,  and  making  the  necessary  affidavit 

(as  provided  by  Rule  90).- 0  15 

Service  of  summons  on  witness  or  juryman,  or  service  of 

notice 0  15 

Taking  confession  of  judgment,  and  attending  to  prove.     0  10 
For  calling  parties  and  their  witnesses  at  the  sittings  of 
the  Court  in  every  defended  case,  as  provided  by  Rule 

91,  amended  by  Rule  168 a  15 

Enforcing  eveiy  writ  of  execution,  or  summons  in  reple- 
vin, or  warrant  of  attachment,  or  warrant  against  the 
body — each, 

Where  claim  does  not  exceed  $20 0  50 

II         II       exceeds  $20,  and  does  not  exceed  $60....     0  75 
M       exceeds  $60 100 

(Executing  summons  in  replevin  includes  service  on 
defendant.  The  value  of  the;  goods  to  regulate  the 
amount  of  the  fee.) 

Every  mile  necessarily  travelled  to  serve  summons  or 
process,    or   other  necessary  papers,  or  in   going   to 
seize  on  attachment,  or  in  going  to  seize  on  a  writ  of 
execution,  where  money  made  or  case  settled  after  levy     0  12 
(In  no  case  is  mileage  to  be  allowed  for  a  greater  dis- 
tance than  from  the  Clerk's  office  to  the  place  of  service 
or  seizure.) 
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8,  Mileage  to  arrest  delinquent  under  a  warrant  to  be  at  12 

cents  per  mile,  but  tor  carrying  delinquent  to  prison, 
including  all  expenses,  and  assistance,  per  mile 0  20 

9.  Every  schedule  of  property  seized,  attached  or  replevied, 

including  affidavit  of  appraisal  when  necessary, 

Not  exceeding  $20 » 0  30 

Exceeding  $20,  and  not  exceeding  $60 0  50 

Exceeding  $60 0  75 

10.  Every   bond   when   necessary,    when  prepared    by   the 

Bailiff  (including  affidavit  of  justification) .....     0  50 

11.  Every  notice  of  sale  not  exceeding  three,  under  execu- 

tion or  under  attachment,  each 0  15 

12.  There  shall  be  allowed  to  the  Bailiff  for  removing  or 

retaining  property  seized  under  execution  or  attached, 
reasonable  and  necessary  disbursements  and  allow- 
ances, to  be  first  settled  by  the  Clerk,  subject  to 
appeal  to  the  Judge 

13.  There  shall  be  allowed  to  the  Bailiff  five  per  cent,  upon 

the  amount  realized  from  the  sale  of  property  under 
any  execution,  but  such  percentage  not  to  apply  to 

any  overplus  thereon 

(But  if  execution  be  satisfied  in  whole  or  in  part 
after  seizure  and  before  sale,  the  Bailiff  to  be  entitled 
to  charge  and  receive  three  per  cent,  on  the  amount 
realized.) 

S.  J.  Jones, 

County  Judge,  County  of  Brant. 

D.  J.  Hughes, 

County  Judge,  Elgin. 

James  Daniell, 

County  Judge,  Prescott  and  Russell. 


Approved  15th  December,  1884. 
ADAM  WILSON,  C.J.,  Q.B.D 
M.  C.  CAMERON,  C.J.,  C.P. 
THOMAS  GALT.  J. 
JOHN  E.  ROSE.  J. 


J.  S.   Sinclair, 

Coimty  Judge,  Wentworth. 


DIGEST 


OF 


ONTARIO    CASES    AFFECTING    DIVISION    COURTS 

REPORTED    SINCE   THE   PUBLICATION-   OF   THE   PREVIOUS 
PARTS    OF    THIS    WORK. 


DIVISION    COURTS. 
I.  Judge,  157. 
II.  Officers,  158. 

III.  Jurisdiction. 

(1)  Locality  of  action,  160. 

(2)  Title  to  land  in  question,  161. 

(3)  Claim  ascertained  by  signature  of  defendant,  161. 

(4)  Actions  on  notes,  162. 

(5)  Limitation  of,  to  the  Province  of  Ontario,  163. 

(6)  Other  matters,  164. 

IV.  Procedure. 

(1)  Wherein  affected  by  Ontario  Judicature  Act,  165. 

(2)  Other  matters,  166. 

V.  Execution,  Warrant  of  Committal,  etc,  168. 
VI.  Interpleader,  169. 
.  VII.  Attachment  of  Debts,  169. 
VIII.  Appeals  from  Division  Courts,  171. 


I.  Judge. 
1.  Under  the  authority  of  the  following  appointment :  ''Belle- 
ville, Ont.,  24th  July,  1880.  I  hereby  appoint  E.  B.  Fralick,  Esq.,. 
barrister-at-law,  as  my  deputy  to  hold  the  Second  Division  Court 
o^  the  County  of  Hastings,  on  Monday,  the  26th  day  of  July, 
instant,  at  the  Town  Hall  in  the  Township  of  Sydney.  T.  A. 
Lazier,  junior  judge,  C.  H." — the  person  therein  named  tried  this 
case  at  the  time  and  place  appointed,  but  delivered  his  judgment,. 
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according  to  a  postponement  for  that  purpose,  on  2nd  August  fol- 
lowing, at  the  judge's  chambers  in  Belleville,  outside  the  limits  of 
the  second  division,  but  within  the  county,  without  having  named 
a  day  and  hour  for  delivery  thereof  in  writing  at  the  clerk's  office  : 
Held,  That  the  word  "judge"  in  s.  20  of  R.S.O.,  c.  47,  includes 
the  junior  judge,  and  that  the  deputation  was  therefore  valid. 

That  the  proper  construction  of  the  same  was,  "to  hold  the 
Second  Division  Court  of  the  County  of  Hastings,  to  be  holden  on 
Monday,"  etc.,  and  that  his  appointment  continued  until  he  had 
performed  the  purpose  for  which  it  was  made. 

That  the  effect -was  to  clothe  Mr.  Fralick  with  all  the  powers 
of  the  junior  judge  during  the  time  of  his  appointment,  wherever 
he  might  be  within  the  county.  And  the  rule  was  therefore  made 
absolute  to  rescind  the  order  made  by  Gait,  J. ,  for  a  prohibition. 
Cameron,  J.,  dissenting. — In  Be  Leihes  v.  Ward,  45  Q.  B.  375. 

2.  As  to  the  Right  of  Provincial  Government  to  appoint  a 
Division  Court  Judge,  see  In  re  Wilson  v.  McGuire,  2  O.  R.  118. 


II.  Officers. 

1.  Observations  on  the  impropriety  of  Division  Court  Bailiffs  can- 
vassing voters  during  an  election.  — North  Victoria  Election — Cam- 
eron V.  Maclennan,  1  H.  E.  C.  612.     Morrison,  J. 

2.  Sect.  31  of  the  Division  Courts  Act  enacts  that  any  action  or 
prosecution  against  any  person  for  anything  done  in  pursuance  of 
the  Act  shall  be  commenced  within  six  months  after  the  fact  was 
committed,  etc.,  and  notice  in  writing  of  such  action,  and  of  the 
cause  thereof,  shall  be  given  to  the  defendant  one  month  at  least 
before  the  commencement  of  the  action. 

Held,  that  under  sec.  31  of  Division  Courts  Act  personal  service 
was  not  required,  but  that  the  service  on  the  wife  was  sufficient. 

That  the  section  does  not  require  the  Court  in  which  the  action 
is  to  be  brought  to  be  mentioned  in  the  notice  ;  and  semhle,  even  if 
such  were  required  the  statement  contained  in  that  notice  in 
question,  that  the  action  would  be  brought  in  the  High  Court  ot 
Justice,  without  naming  the  particular  division,  was  sufficient.      « 

That  in  computing  the  time  within  which  the  action  must  be 
brought,  the  day  on  which  the  fact  was  committed  must  be  ex- 
cluded, -fi'anm  V.  Johnston,  3  O.  R.  100;  19  C.  L.  J.  248. 
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3.  All  Division  Court  bonds  made  before  Ist  July,  1869,  are 
eflfectually  released  by  36  Vict.  c.  6,  s.  5,  Ont.,  as  to  liabilities 
incurred  thereunder  both  before  and  since  that  date. — Re  Franklin, 
8  P.  R.  470.     Blake,  V.C. 

4.  After  defendants  had  become  sureties  for  a  Division  Court 
clerk  a  special  arrangement  was  made  between  the  plaintiffs  and  the 
clerk,  under  which  the  clerk  was  to  receive  no  costs,  but  disburse 
ments  only  in  all  suits  in  which  nothing  should  be  realized,  and  the 
clerk  guaranteed  in  all  cases  that  the  Court  had  jurisdiction.  This 
arrangement  was  subsequently  altered  by  giving  to  the  clerk  fifty 
cents  besides  disbursements,  and  it  was  arranged  that  the  clerk 
should  make  periodical  statements.  Statements  were  rendered 
from  time  to  time,  and  a  cheque,  given  for  the  balance,  shown.  It 
was  afterwards  discovered  that  these  statements  were  not  correct, 
and  that  moneys  collected  had  not  been  paid  over  to  the  plaintiffs. 
In  an  action  by  plaintiffs  against  defendants  on  their  bonds. 

Held,  that  the  statements  were  not  conclusive,  and  that  by  the 
special  agreement  made  the  sureties  were  discharged. 

The  cases  deciding  that  entries  in  the  books  of  an  officer  are 
•evidence  in  his  lifetime  as  against  his  sureties,  questioned. — Vic- 
toria Mutual  Fire  Ins.  Co.  v.  Davidson,  19  C.  L.  J.  250. 

5.  Action  by  a  landlord  against  a  bailiff,  under  section  211  of 
the  Division  Courts  Act,  for  not  paying  rent  before  removing  and 
disposing  of  the  goods  of  a  tenant  seized  under  execution.  The 
notice  to  the  bailiff  followed  Form  20.  It  was  objected  that  it  did 
not  "  state  the  term  of  holding  "  as  required  by  section  211  of  the 
Act,  the  words  being  "for  one  years  rent  ending,  etc."  ;  that  for 
anything  that  appeared,  the  tenancy  might  have  been  monthly  or 
weekly.  On  the  other  side  it  was  argued .  that  these  words  did 
sufficiently  state  the  terms  as  they  might  be  implied  from  the 
notice,  and  at  any  rate  the  notice  following  the  form  given  was 
sufficient  ;  citing  Re  Wilson,  23  U.  C.  R.  301 ;  Re  Allison,  10  Ex. 
561  ;  and  section  241  of  Div.  Ct.  Act. 

Held,  that  the  notice  sufficiently  complied  with  section  211,  and 
even  if  not,  it  would  be  good  as  following  the  Form  20. — Claxton  v. 
Sly,  1  C.  L.  T.  190.     Price,  Co.  J. 
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III.  Jurisdiction. 
'(1)  Locality  of  Action. 

1.  The  defendant  applied  by  written  application  for  a  loan  from 
the  plaintiffs.  The  application  was  signed  at  the  Village  of  Wiarton, 
within  the  limits  of  Eighth  Division  Oourt,  County  of  Bruce,  where 
defendant  resided.  The  loan  was  not  effected.  The  plaintiff 
brought  action  in  the  first  Division  Court  of  Middlesex  to  recover 
costs  paid  to  solicitor  for  drawing  mortgage,  investigating  title,  etc. 
The  head  oflice  of  the  plaintiffs  was  in  the  city  of  London,  within 
the  limits  of  the  First  Division  Court  of  Middlesex.  The  defendant 
obtained  a  summons  under  sec.  11  of  the  Division  Court  Act  of 
1880,  calling  on  plaintiff's  to  show  cause  why  all  papers  and  pro- 
ceedings should  not  be  transferred  to  the  Eighth  Division  Court  of 
the  County  of  Bruce,  and  become  proceedings  thereof  as  though 
this  cause  were  at  first  properly  entered  therein,  on  the  ground  that 
this  Court  had  no  jurisdiction.  The  summons  was  made  absolute, 
following  Hagle  v.  Dalrymple,  8  P.  R.  183,  King  v.  Farrell,  8  P.  R. 
119,  and  Noxon  v.  Holmes,  24  C.  P.  541. — English  Loan  Co.  v. 
Harris,  17  C.  L.  J.  171.     Elliott,  Co.  J. 

2.  Where  a  mechanic's  lien  is  within  the  jurisdiction  of  the 
Division  Courts,  the  summons  should  be  issued  and  the  order  made 
in  which  the  cause  of  action  arose  or  the  defendant  lived. — Burt 
V.  Wallace,  17  C.  L.  J.  70.     Dartnell,  J.J. 

3.  Motion  for  prohibition  to  a  Division  Court  of  the  County  of 
Carleton.  The  plaintiff  lived  in  Ottawa,  and  the  defendant  corpor- 
ation had  its  head  office  at  Hamiltoni.  The  plaintiff  made  a  mort- 
gage to  the  defendants,  and  a  dispute  arising  between  the  plaintiff 
and  the  defendants  as  to  the  amount  of  interest  to  be  paid  thereon, 
the  defendants  claimed  the  full  interest  according  to  the  mortgage, 
and  desired  the  plaintiff  to  remit  it  by  mail  to  their  office  at  Hamil- 
ton, which  the  plaintiff  refused  to  do.  The  defendants  then  began 
proceedings  under  the  power  of  sale  contained  in  their  mortgage, 
and  also  an  action  for  the  recovery  of  the  land,  wherepon  the 
plaintiff  paid  the  money  to  his  solicitors  in  Ottawa,  and  the  latter 
sent  it  under  protest  to  the  defendants'  solicitors  in  Hamilton, 
who  in  turn  paid  it  to  the  defendants  in  Hamilton.  This  action  was 
brought  in  the  Division  Court  in  Ottawa  for  the  recovery  of  the 
money  so  paid  under  protest. 
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Held,  that  when  the  plaintiff  made  the  payment  by  reason  of  the 
action  against  him,  the  defendants'  former  direction  to  pay  by 
deposit  of  money  in  the  Ottawa  P.  0.  was  superseded  ;  and  that  the 
payment  having  been  made  by  the  plaintifi  in  Hamilton,  the  whole 
cause  of  action  did  not  therefore  arise  at  Ottawa,  Writ  of  pro- 
hibition granted  with  costs. — Be  Garland  v.  Omnium  Securities  Co., 
19C.  L.  J.  395.     WUson,  C.J. 

(2)  Title  to  Land. 

In  an  action  in  a  Division  Court  to  recover  $79.50  for  taxes  on 
certain  land,  which  defendant  was  to  pay  as  rent  therefor,  the  facts 
as  to  the  terms  and  conditions  of  the  tenancy  were  disputed,  but 
the  defendant  did  not  dispute  the  plaintiff's  title.  On  the  plaintiff 
obtaining  judgment  for  the  amount  claimed,  the  defendant  applied 
for  a  prohibition,  on  the  ground  that  the  title  to  land  was  brought 
in  question. 

Heldj  that  the  amount  was  properly  recoverable  in  a  Division 
Court. — In  re  Eiujlish  v.  Midholland,  9  P.  R.  145.     Cameron,  J. 

(3)  Claim  ascertahied  by  sigjiature  of  Defendant. 

1.  Where  the  original  demand,  no  matter  how  large,  is  ascer- 
tained by  the  signature  of  the  party  liable,  and  a  balance  not 
exceeding  S200  remains  due,  Division  Courts  under  Act  of  1880 
have  jurisdiction. — Bank  of  Ottawa  v.  McLaughlin,  8  A.  R.  543. 

2.  A  claim  was  upon  the  following  document :  ' '  Received  from 
R.  W.,  an  order  from  C.  B.,  ordering  me  to  pay  him  the  sum 
of  8140,  which  is  accepted  on  the  following  conditions,  providing 
he  carries  out  his  agreement  with  me  as  cheese-maker,"  signed  by 
the  defendant. 

Held,  that  the  Division  Court  had  no  jurisdiction,  because  the 
writing  did  not  ascertain  the  amount,  inasmuch  as  it  depended 
upon  the  happening  of  certain  events  with  respect  to  which  evidence 
had  to  be  adduced.  —  f^Viltsie  v.  Ward,  8  A.  R.  549. 

See  Be  Mead  v.  Creary,  32  C.  P.  1,  Be  Burdett,  9  P.  R.  487. ' 

3.  The  defendant  bought  an  article  from  plaintiff  and  signed  an 
agreement  to  that  effect,  which  concluded  thus  :  "  Which  I  agree  to 
take  6  $100  and  settle  for  as  follows  :  give  my  note  for  $20,  payable 
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Jan. ,  1881  (and  then  describing  three  other  notes  amounting  in  all 
to  S90),  and  an  old  machine  to  be  taken  at  $20." 

Held,  that  the  claim  was  a  money  demand  and  that  the  amount 
of  the  claim  was  ascertained  by  the  signature  of  the  defendant 
within  the  meaning  of  the  Division  Court  Act,  1880,  sec.  2. — Stewart 
V.  Forsyth,  17  C.  L.  J.  87.     Elliott,  Co.  J. 

4.  Action  brought  on  following  order  : — ''Mr.  Thos.  Forfar — 
Please  ship  us  your  old  boiler  and  engine  to  be  in  good  shape  to 
our  address  not  later  than  June  7th,  1883,  for  the  sum  of  ^115 
and  shafting. — G.  Climie  &  Son." 

Held,  that  this  order  did  not  ascertain  the  amount  due  in  such  a 
way  as  to  bring  it  within  the  increased  jurisdiction  of  the  Division 
Court.  Wiltsie  v.  Ward,  ante,  followed. — Forfar  v.  Climie,  20 
C.  L.  J.  17.     Rose,  J.  

(4)  Actions  on  Notes. 

1.  The  plaintiff  sued  the  defendant  in  the  Division  Court  for 
^100,  and  endorsed  on  the  summons  as  particulars  a  promissory 
note  for  $125. 

Held,  that  the  plaintiff  might  at  the  trial  abandon  in  his  particu- 
lars the  excess  above  $100,  so  as  to  bring  the  case  within  Division 
Court  jurisdiction. — In  re  Stogdale  and  Wilson,  8  P.  R.  5. 
Hagarty,  C.  J. 

2.  Plaintiff  sued  on  a  promissory  note  for  $73.14,  payable  with 
interest  at  7  per  cent. ;  the  principal  and  interest  together  amount- 
ing to  $103.44. 

Held,  that  under  the  Division  Courts  Act,  1880,  the  amount  of 
fixed  legal  damages  in  the  nature  of  interest  for  non-payment  of  a 
promissory  note  need  not  be  under  the  signature  of  defendant,  and 
the  above  claim  could  therefore  be  recovered  in  a  Division  Court. 
— McCracken  v.  Creswick,  8  P.  R.  501.     Hagarty,  C.  J. 

3.  Plaintiff  having  paid  a  note  of  which  he  and  defendant  were 
joint  makers,  for  $169,  which  the  plaintiff'  signed  as  a  surety  only. 

.Held,  that  plaintiff  could  not  sue  defendant  in  a  Division  Court 
for  the  money  so  paid,  the  amount  not  being  ascertained  by  the 
signature  of  defendant.  A  summons  for  prohibition  was  made 
absolute  without  costs,  there  being  no  meritorious  defence. — Kinsey 
V.  Roche,  8  P.  R.  515.     Osier,  J. 
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4.  The  plaintiflf  sued  on  a  promissory  note  for  $158,  payable  with 
interest  at  ten  per  cent. ,  principal  and  interest  being  $185. 65. 

Held,  following  McCracken  v.  Creswick,  8.  P.  R.  501,  that  under 
the  Division  Courts  Act,  1880,  the  above  claim  could  be  recovered 
in  the  Division  Court.  —  Widmeyer  v.  Md\Iahon,  32  C.  P.  187. 

5.  Tn  an  action  in  a  Division  Court  against  a  married  woman  on 
a  promissory  note,  the  existence  of  separate  real  estate  was  proved, 
but  no  evidence  was  given  of  any  separate  personal  estate.  Judg- 
ment was  rendered  for  plaintiff,  the  amount  thereof  to  be  paid  out 
of  the  separate  property  she  had  when  the  note  was  made.     lb. 

6.  The  Division  Courts  Act,  1880,  does  not  apply  to  the  Division 
Courts  in  Territorial  Divisions  and  Unorganized  Tracts,  and  a  pro- 
hibition was  ordered  to  restrain  a  stipendiary  magistrate  from 
adjudicating  upon  a  claim  on  a  promissory  note  for  $110. — In  re 
The  Ontario  Bank  v.  Rarston,  9  P.  R.  47.     Osier,  J. 

7.  Held,  That  an  action  to  recover  a  balance  of  over  $100,  and 
less  than  $200,  upon  a  promissory  note  which  had  been  protested 
might  have  been  brought  in  a  Division  Court,  even  though  the 
notarial  fees  formed  a  part  of  the  amount  claimed  by  plaintiff. — 
Burns  v.  Rogers  et  al,  17  C.  L.  J.  209.     McDonald,  Co.  J. 

(5)  Limitation  of,  to  the  Province  of  Ontario. 

1.  The  process  of  Division  Courts  is  of  no  effect  outside  the 
Province  of  Ontario. — Ontario  Glass  Company  v.  Swarfz,  9  P.  R. 
252.     Cameron,  J. 

2.  Division  Courts  have  no  jurisdiction  over  corporations  whose 
residence  is  to  be  deemed  as  out  of  the  Province  of  Ontario.— 7ie^^ 
v.  G.  T.R.  Co.,  20  C.  L.  J.  346. 

3.  Unless  indeed  the  defendants  have  by  their  appearance  and 
conduct  at  the  trial  precluded  themselves  from  objecting  to  the 
jurisdiction.— G^uj/  v.  G.  T.  R.  Co. ,  20  C.  L.  J.  371. 

(6)  Other  Matters. 
1.  On  an  application  for.  a  prohibition  to  a  Division  Court  after 
judgment  and  execution,  where  the  question  of  jurisdiction  depends 
upon  disputed  facts — as  in  this  case,  upon  whether  the  person  by 
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whom  the  bargain  sued  upon  was  made,  acted  as  plaintiff's  or 
defendant's  agent — if  the  Division  Court  Judge  has  decided  this 
question  on  evidence,  and  found  in  favour  of  his  jurisdiction,  the 
Court  will  not  interfere  with  his  finding  ;  but  here,  there  having 
been  no  such  decision,  atid  the  want  of  jurisdiction  being  clear 
upon  the  affidavits  filed,  a  prohibition  was  granted. — Stephens  v. 
Laplante,  8  P.  R.  52.     Hagarty,  C.  J. 

2.  The  plaintiff  sued  in  the  Division  Court  on  a  claim  which  was 
originally  composed  of  a  solicitor's  bill  of  costs,  $36.06  ;  damages, 
#69.33  ;  due  for  advice,  $6  ;  total,  $111.39.  The  plaintiff  aban- 
doned as  to  $11.39,  without  specifying  from  what  items  he  threw 
the  amount  off.  The  plaintiff,  at  the  trial,  agreed  to  take  $80  for 
the  first  item,  and  the  learned  Judge  reduced  the  $69. 83  to  $62, 
the  $6  item  was  struck  out,  and  the  total  then  stood  $92.33.  This 
sum  was  further  reduced  to  $80,  for  which  judgment  was  entered  : 

Held,  affirming  the  judgment  of  Wilson,  C.J.,  that  prohibition 
was  properly  directed  ;  that  the  abandonment  being  geneml,  it 
could  not  be  assumed  that  the  plaintiff  had  made  a  reduction  in  his 
demand  for  damages,  so  as  to  give  the  Court  jurisdiction  ;  and  even 
if  the  Court  had  power  to  confine  the  prohibition  to  the  claim  for 
damages,  it  could  not  be  done  here,  for  it  did  not  appear  how  much 
of  the  $80  was  applicable  to  such  claim. — Meek  v.  Scobell,  4  0,  R. , 
C.  P.  D.  553. 

3.  The  nature  of  the  claim,  as  appearing  on  the  summons,  is 
the  claim  recognizable  on  a  motion  for  prohibition. — 76. 

4.  Action  on  an  open  account,  exceeding  $100.  No  objection  to 
the  jurisdiction  had  been  filed  by  the  defendant,  and  it  was  contended 
for  the  plaintiff,  that  the  case  could  therefore  be  tried,  as  in  the 
absence  of  the  necessary  notice,  defendant  was  now  precluded  from 
objecting  to  the  jurisdiction. 

Held,  that  such  an  interpretation  of  the  Act  was  not  warranted, 
and  he  refused  to  try  the  case.  The  sections  in  question  are 
only  intended  to  cover  a  case  entered  in  the  wrong  division.  The 
jurisdiction  spoken  of  in  section  4  was  one  of  place,  and  not  of 
amount,  and  that  no  consent,  or  rather  absence  of  objection,  could 
confer  upon  the  Court  a  jurisdiction  beyond  that  prescribed  for  it 
by  Act  of  Parliament.  The  words  in  section  10  "  any  suit  without 
the  jurisdiction  of  the  Division  Court,"  extended  by  necessary  impli- 
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cation  to  section  14  ;  and  that  this  section  14  was  intended  only  as 
a  modification  of  section  62  of  the  D.  C.  Act,  and  not  in  any  way 
intended  to  override  sections  54  and  56  of  the  same  Act.  See 
remarks  of  Ardagh,  Co. J.,  in  17  C.  L.  J.  3,  34. 

[The  subject   of  jurisdiction  is  fully  discussed  in  its  various 
aspects  under  recent  legislation  in  17  C  L.  J.,  135.] 


TV.  Procedure. 
(1)  Wherein  affected  by  Ontario  Judicature  Act. 

1.  The  Judicature  Act  and  Rules  in  relation  to  procedure  do 
not  apply  to  the  Division  Courts  ;  and  Rule  330  of  the  Supreme 
Court  of  Judicature  applies  only  to  the  Courts  to  which  in  terms  it 
is  made  applicable. — Bank  of  Ottawa  v.  McLaughlin,  8  A.  R.  543. 

See  Re  Mead  v.  Oreanj,  32  C.  P.  1 ;  Clarke  v.  Macdonald,  Part  VIT. 
5,  and  cases  j^ost  infra. 

2.  The  County  Judge  of  the  County  of  York,  acting  as  Judge 
of  the  First  Division  Court  in  that  County,  upon  the  application  of 
the  defendants,  made  an  order,  under  Rule  285  O.  J.  A. ,  for  the 
examination  of  a  witness  de  bene  esse,  and  dismissed  a  subsequent 
motion  by  the  plaintiff  to  set  it  aside. 

The  plaintiff  then  moved  for  an  order  for  a  writ  of  prohibition 
to  prohibit  the  said  Division  Court  proceeding,  and  admitting,  at 
the  trial,  the  evidence  taken  under  the  order  on  the  ground  that 
the  County  Judge  had  not  any  jurisdiction  to  make  the  order. 

Held,  that  the  County  Judges  may,  in  their  discretion,  apply  the 
rules  of  the  O.  J.  A.  to  the  Division  Courts,  and  that  the  County 
Judge  had  jurisdiction  to  make  the  order  complained  of. — Macnee 
V.  Ontario  Bank,  19  C.  L.  J.  252.     Armour,  J. 

3.  The  Division  Courts,  so  far  as  they  have  machinery,  should 
grant  the  substantial  relief,  redress,  or  remedy  that  the  High 
Court  could  grant,  but  the  practice  of  the  High  Court  under  the 
Rules,  except  Rule  489,  does  not  apply  ex  vi  termini  to  Division 
Courts. 

The  discretion  conferred  by  sect.  244,  D.  C.  Act,  to  introduce 
Superior  Court  practice,  can  only  be  exercised  in  cases  unprovided 
for  by  the  D.  C.  Act,  and  Rules  of  Court  thereunder. 
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Heldj  that  as  the  Division  Courts  Act  provides  for  the  granting 
a  nonsuit,  the  meaning  of  which,  at  the  time  of  passing  the  Act, 
was  a  default  only,  and  did  not  prevent  the  plaintiff  bringing  a 
fresh  action,  Rule  330  of  the  Judicature  Act,  which  makes  a  non- 
suit a  judgment  on  the  merits,  does  not  apply  to  the  Division 
Court,  nor  is  it  a  case  for  the  exercise  of  the  discretion  allowed  by 
sect.  244  of  the  D.  C.  Act. — Building  and  Loan  Association  v. 
Heimrod,  19  C.  L.  J.  254.     McDougall,  J.J. 

4.  The  adding  of  a  defendant  is  not  a  principle!  of  practice  of 
the  Courts  of  Common  Law  and  not  a  case  for  the  exercise  of  the 
judge's  discretion.  Building  and  Loan  v.  Heimrod,  ante,  followed, 
and  the  Rules  of  the  O.  J.  A.  held  not  to  be  in  force  in  Division 
Courts. — Barber  v.  Bingham,  20  C.  L.  J.  65.     McDougall,  J.J. 

5.  A  judge  has  power  when  a  plaintiff  satisfies  him  o^  the 
justice  of  his  claim  and  the  defendant  is  unable  to  satisfy  the 
Court  of  the  merits  of  his  defence  to  strike  out  the  defence  under 
O.  J.  A.,  Rule  80,  and  empower  plaintiff  to  sign  judgment  without 
trial. — Burh  v.  Brittain,  19  C.  L.  J.  74.  Clark,  Co. J.;  Smith  v. 
Lawler,  lb.  258.  Dartnell,  J.  J. ;  and  Conners  v.  Birmingham,  20 
C.  L.  J.  10.     McDonald,  Co. J. 

Held,  otherwise  in  Cowan  v.  McQuade,  19  C.  L.  J.  100.  Dean, 
Co.J. 

See  the-subject  discussed  in  19  C.  L.  J.  61,  99,  238. 

(2)   Other  matters. 

1.  A  witness  in  a  Division  Court  suit  having  admitted  that  he 
was  the  real  debtor,  the  plaintiff  was  allowed,  under  D.  C.  Rule 
115  to  substitute  the  witness  as  a  defendant  and  obtain  a  judgment 
against  him. 

Held,  on  an  application  for  a  prohibition,  that  the  Division  Court 
Judge  had  the  power  to  do  this. — Li  re  Henney  et  al.  v.  Scott,  8  P. 
R.  251.     Gait,  J. 

2.  The  plaintiff  residing  within  the  limits  of  the  Ninth  Division 
Court  of  Wentworth,  sued,  in  that  Court  two  defendants,  who  both 
resided  in  St.  Catharines,  on  a  cause  of  action  which  partly  arose 
in  St.  Catharines.  One  defendant  put  in  a  notice  of  defence  dis- 
puting the  claim  and  the  jurisdiction  of  the  Court.     At  the  trial 
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neither  defendant  appeared,  and  the  Division  Court  Judge  gave 
judgment  for  the  plaintiff  without  requiring  any  proof  of  the  claim, 
in  accordance,  it  was  said,  with  the  practice  in  that  county. 

Held,  that  proof  of  the  claim  should  have  been  given. 

Held,  also,  that  an  application  for  a  new  trial  by  the  defendant 
who  had  given  the  notice  was  no  waiver  of  his  right  to  object  to  the 
jurisdiction  ;  and  that  the  other  defendant  could  not  prejudice  such 
right  by  having  given  no  notice  of  defence.  — In  re  Evans  v.  Sutton 
et  al.  8  P.  R.  367.     Cameron,  J. 

3.  In  a  suit  in  a  Division  Court  upon  a  negotiable  instrument, 
where  the  summons  is  specially  endorsed,  and  defendant  does  not 
dispute  the  claim,  the  plaintiff  is  entitled  to  enter  judgment  for 
the  amount  claimed,  without  the  production  or  filing  of  such 
instrument. — In  re  Dnnkwater  v.  Clarridge,  8  P.  R.  504.  Hagarty, 
Co.  J. 

4.  Defendant  was  serv^ed  one  day  late  for  the  ensuing  sittings 
and  did  not  attend.  The  judge  ruled  that  he  had  by  entering  a  dis- 
pute note  shown  that  he  knew  when  the  trial  would  come  on  and 
should  therefore  have  attended.  He  gave  judgment  for  plaintiff 
with  costs.  Held,  that  the  defendant  was  entitled  to  full  notice  of 
the  trial.— Zarifs  v.  Mann,  16  C.  L.  J.  144.     Armour,  J. 

5.  After  judgment  in  an  action  in  a  Division  Court  of  the  County 
of  Victoria,  the  defendant  within  the  fourteen  days  required  by  the 
Division  Courts  Act,  R.  S.  O. ,  c.  47,  s.  107,  moved,  on  notice  filed 
with  the  Clerk  of  the  Court,  for  a  new  trial  on  the  ground  of  the 
discovery  of  fresh  evidence,  but  did  not  within  the  fourteen  days 
file  an  affidavit  as  required  by  the  Division  Court  Rule  142.  An 
affidavit  was  subsequently  filed,  the  motion  heard,  and  a  now  trial 
granted  by  the  County  Court  Judge.  A  motion  for  prohibition  was 
refused,  the  transgression  of  a  Rule  of  practice  forming  no  ground 
for  such  motion. — Fee  v.  McHharyeij,  9  P.  R.  329.     Osier,  J. 

6.  Held,  that  the  duty  of  taking  down  evidence  in  writing  by 
the  judge  is  not  required  in  interpleader  issues,  as  the  right 
of  property  in  goods,  and  not  the  recovery  of  a  money  demand,  is 
the  question  to  be  tried.  —Bank  of  Montreal  v.  Statten,  17  C.  L.  J, 
34.     Sinclair,  Co.  J. 

[It  is,  however,  the  practice  of  many  experienced  judges  to  take 
down  the  evidence  in  any  important  issues  of  the  kind  spoken  of,  so 
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as  thus  to  be  on  the  safe  side  ;  and  it  is  evident  that  such  a  course 
might,  under  certain  circumstances,  be  conducive  to  the  ends  of 
justice.] 

7.  Clerk's  fees  on  transmission  of  papers  to  judge  discussed  in 
20  C.  L.  J.  92. 

8.  Held,  that  under  the  Division  Court  Rules  there  is  no  power 
to  add  a  partner  not  sued. — Barber  v.  Bingham,  20  C.  L.  J.  65. 
McDougall,  J.J. 

9.  A  motion  for  a  prohibition.  The  plaintiff  resided  in  the 
United  States  of  America,  and  brought  his  action  to  the  10th  Divi- 
sion Court  of  the  County  of  York  to  recover  $128,  the  amount  of  a 
promissory  note  and  interest. 

The  defendant  obtained  an  order  for  security  for  costs. 

Held,  that  under  sec.  244,  cap.  47,  R.S.O.,  a  judge  of  a  Division 
Court  has  power  to  order  security  for  costs. — Fletcher  v.  Noble,  18 
C.  L.  J.  371.  

V.  Execution,  Warrant  of  Committal,  Etc. 

1.  A  married  woman's  separate  personal  estate,  but  not  her  real 
estate,  may  be  charged  and  sold  under  a  judgment  against  her  in  the 
Division  Court.  The  omission  to  prove  the  existence  of  such  separate 
personal  estate,  though  it  may  be  urged  as  a  defence,  does  not  affect 
the  jurisdiction.  Prohibition  was  therefore  refused. — In  re  Wid- 
meyer  v.  McMahon,  32  C.  P.  187.     Osier,  J. 

2.  Held,  that  the  terms  "fieri  facias  "  and  "warrant  of  execution," 
used  in  the  Division  Courts  Act,  are  convertible  terms. — Macfie  v. 
Hunter,  9  P.  R.  149.     Cameron,  J. 

3.  Errors  of  dates  and  recitals  in  warrants  of  commitments  can 
be  amended  by  the  judge  under  Rule  118. 

The  omission  by  the  bailiff  to  endorse  upon  the  warrant  the  num- 
ber of  miles,  and  the  amount  of  mileage  required  to  be  done  under 
Rule  103,  will  not  vitiate  the  warrant. 

The  warrant  was  issued  and  dated  on  2nd  October,  1882,  and 
renewed  under  Rule  102,  by  judge's  order,  dated  4th  February, 
1883.  Semble,  properly  renewed  and  in  force. — Fleming  v.  Dick, 
10  C.  L.  J.  290.     Dartnell,  J.J. 
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4.  Discussion  as  to  whether  a  debtor,  without  property  and  sup- 
ported by  his  wife,  but  able  to  work,  and  who  does  not  make  any 
effort  to  pay  his  debt,  comes  under  D.  C.  Act,  sec.  182.  See  18 
C.  L.  J.  390.  

VI.  Interpleader. 

1.  There  is  no  right  of  appeal  from  the  decision  of  the  judge  in 
an  interpleader  suit  in  a  Division  Court,  even  when  the  amount  in 
dispute  exceeds  §100. — In  re  Turner  v.  Imperial  Bank  of  Canada^ 
9  P.  R.  19.     Osier,  J. 

2.  Held,  that  the  term  "  execution  creditors,"  used  in  sec.  11  of 
the  Interpleader  Act,  taken  in  connection  with  sec.  12,  includes 
parties  holding  executions  in  Division  Courts,  who  are  therefore 
proper  parties  to,  and  should  be  called  upon  in  an  interpleader 
application  by  a  sheriff. — Macfie  v.  Hunter ^  9  P.  R.  149.    Cameron,  J. 

3.  The  plaintiff,  a  Division  Court  bailiff,  having  seized  a  quan- 
tity of  wheat  under  a  warrant  of  execution  against  one  P.  which  the 
defendant  claimed,  an  interpleader  summons  issued,  and  on  its 
return  was  adjourned  with  leave  to  the  defendant  to  file  his  claim 
in  fifteen  days.  Afterwards  the  case  came  up  for  final  hearing, 
when  the  Judge  made  this  order,  "  the  claimant  not  having  put  in 
his  claim  or  complied  with  the  order  above  made  is  barred,  and  is 
ordered  to  pay  the  costs  in  fifteen  days."  The  plaintiff,  as  such 
bailiff,  thereupon  brought  this  action  to  recover  the  wheat,  which 
the  defendant  had  obtained  possession  of  pending  the  summons  : 

Held,  on  appeal,  affirming  the  decision  of  the  County  Court 
Judge,  that  the  minute  so  made  by  the  judge  in  the  interpleader 
issue  was  equivalent  to  stating  that  the  claim  was  dismissed,  and 
was  final  and  conclusive  upon  the  defendant,  and  that  he  could  not 
be  heard  to  say  that  the  bailifi"  had  not  seized  the  wheat.  — Hunter 
V.  Vanstone,  7  A.  R.  760. 

4.  As  to  the  Judge  taking  down  evidence  in  writing  in  inter- 
pleader cases,  see  Div.  IV.  (2)  6,  ante. 


VII. — Attachment  of  Debts. 

1.   Held,  reversing  the  judgment  of  Cameron,  J.,  8  P.  R.  374, 
that  a  primary  creditor  can  garnish  part  of  a  debt  due  by  a  third 


170  DIGEST. 

person  to  the  primary  debtor  for  which,  as  between  the  primary- 
debtor  and  the  garnishee,  a  suit  could  not  be  maintained  in  the 
Division  Court  by  reason  of  the  amount  being  in  excess  of  the  juris- 
diction.—Ee  Mead  v.  Creary,  32  C.  P.  1  ;  see  17  C.  L.  J.  88. 

2.  Semhle,  that  money  paid  to  a  Division  Court  clerk  for  a  suitor 
in  a  cause  is  paid  in  to  the  use  of  the  suitor,  and  is  garnishable. 
— Bland  et  at.  v.  Andreivs  et  al. ,  45  Q.  B.  431. 

3.  Per  Cameron,  J.  It  does  not  become  a  debt  from  the  Divis- 
ion Court  clerk  to  the  suitor  till  demand  made,  and  so  is  not 
garnishable  until  then. — lb. 

4.  Where  the  garnishee,  who  was  clerk  of  the  First  Division 
Court  of  the  County  of  York,  had  submitted  himself  to  the  juris- 
diction, and  had  paid  the  money  in  his  hands  into  the  Tenth  Divi- 
sion Court  of  the  County,  from  which  latter  Court  the  summons 
issued,  and  the  Judge  of  the  Division  Court  had  acted  within  his 
jurisdiction  in  determining  whether  the  garnishee  was  indebted  to 
the  primary  creditor  and  whether  the  debt  was  attachable  : — 

Held,  that  the  order  of  Gait,  J.,  discharging  a  summons  for  a 
prohibition  was  right  ;  and  a  rule  nisi  to  rescind  the  same,  and  for 
a  writ  of  prohibition,  was  discharged.  Dolphin  v.  Layton,  L.  R.  4 
C.  P.  D.  130,  remarked  upon.— 76. 

5.  Held,  affirming  the  judgment  of  Armour,  J.,  that  where  a 
garnishee  does  not  file  a  notice  disputing  the  jurisdiction  of  a 
Division  Court  within  the  time  required  by  43  Vict.  c.  8,  s.  14,  O., 
though  no  objection  can  be  taken  to  the  jurisdiction  of  the  Division 
Court  in  that  Court,  the  jurisdiction  of  the  High  Court  of  Justice  to 
prohibit  the  proceedings  is  not  ousted.  The  garnishees,  though 
partners,  resided  in  different  places  out  of  the  jurisdiction  of  the 
Division  Court,  and  but  one  of  them  was  served.  No  order  was 
made  dispensing  with  service  on  the  other.  The  learned  Division 
Court  Judge  gave  judgment  against  both  in  their  absence.  Per 
Armour,  J.  The  prohibition  might  be  supported  on  this  ground 
also.  R.  S.O.  c.  47,  s.  134  construed.  The  Judicature  Act  does  not 
apply  to  a  case  of  this  kind ,  the  proceedings  of  which  are  specially 
provided  for  in  the  Division  Courts  Act. — Clarke  v.  Macdonald, 
4  0.  R.,  Q.B.D.  810. 

6.  The  question  whether  clerks  can  be  garnished  for  money 
collected  by  them  discussed  at  length. — See  16  C.  K  J.  336. 
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7.  The  allowance  to  a  juror  is  not  attachable  in  the  hands  of 
the  Treasurer  at  the  suit  of  a  judgment  creditor  of  the  juror. — 
Phillips  V.  A^istinj  Treasurer  of  York,  Garnishee,  3  C.  L.  J.  316. 
McDougall,  J.J. 

8.  Sec.  14  of  Division  Courts  Act,  1880,  does  not  refer  to  cases 
where  there  is  a  total  want  of  jurisdiction,  but  to  cases  brought  in  a 
wrong  Court.  —Christie  v.  McLean,  17  C.  L.  J.  88 ;  Mead  v.  Creary, 
32  C.  P.  1. 

9.  Rent  accruing  due  by  virtue  of  the  Apportionment  Act,  R.S.O. , 
cap.  130,  sees.  2.  3,  may  be  attached,  and  when  due  may  be  ordered 
to  be  paid  to  satisfy  the  primary  debt.  —  Patterson  v.  Bichmoml,  17 
C.  L.  J.  324.     Ardagh,  Co. J. 


YIII.  Appeals  from  Division  Courts. 

1.  No  case  exists  for  prohibition  to  a  Division  Court,  pending 
an  appeal  from  that  Court  to  the  Court  of  Appeal,  under  43  Vict, 
c.  8,  O.  —  Wiltsey  v.  Ward,  9  P.  R.  216.     Cameron,  J. 

2.  At  the  trial  the  plaintiff  elected  to  take  a  nonsuit,  and  the 
judge  refused  a  new  trial. 

Held,  that  plaintiff  was  entitled  to  move  to  set  aside  the  non- 
suit, and  if  refused  could  appeal  therefrom. — Bank  of  Ottawa  v. 
McLdiighlin,  8  A.  R.  543. 

3.  In  interpleader  cases,  see  Div.  VI.  1,  ante. 


mUtm  ot  the  fiiJi^ion  fflourtisi, 
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N.B.— A  Table  of  the  Division  Courts  in  Ontario  and  their  limits  will  be  found 
in  O'Brien's  Division  Court  Manual,  1879,  p.  429. 


CLERKS, 


1.  E.  Biggings,  Sault  Ste.  Marie. 

2.  T.  Collins,  Bruce  Mines. 

3.  S.  McLean,  Little  Current. 

4.  W.  S.  Francis,  Manitowaning. 

5.  Jas.  Eraser,  Gore  Bay. 


1.  Jos.  Robinson,  Brantford. 

2.  Frank  Inksater,  Paris. 

3.  J.  P.  Galloway,  St.  George. 

4.  Hy.  Cox,  Burford. 

5.  J.  R.  Malcolm,  Scotland. 

6.  John  Henderson,  Onondaga. 


1.  Wm.  Collins,  Walkerton. 

2.  H.  B.  O'Connor,  Teeswater. 

3.  Jos.  Barker,  Kincardine. 

4.  N.  McKechnie,  Paisley. 

5.  Jas.  McKinnon,  Saugeen. 

6.  Hugh  Murray,  Underwood. 

7.  A.  Neelands,  Invermay. 

8.  B.  B.  Miller,  Wiarton. 

9.  Jas.  McLeod,  Ripley. 
10.  W.  Moshier,  Eastnor. 


1.  J.  R.  Armstrong,  Ottawa. 

2.  H.  Riley,  Richmond. 

3.  John  Fenton,  Huntley. 

4.  W.  P.  Taylor,  Fitzroy  Harbour. 

5.  Chas.  G.  Lindsay,  Kars. 

6.  Ira  Morgan,  Metcalf. 

7.  F.  W.  Harmer,  Hintonb'urg. 


1.  Guy  Leslie,  Orangeville. 

2.  Alex.  McLachlin,  Shelburne. 

3.  J.  A.  Love,  Stanton. 

4.  G.  McManus,  Mono  Mills. 

5.  Alex.  Richardson,  Luther. 


ELGIN. 

1.  A.  Love,  Aylmer. 

2.  Chas.  Askew,  St.  Thomas. 

3.  Chas.  Askew,  St.  Thomas. 

4.  F.  McDiarmid,  Rodney. 

ESSEX. 

L  Jas.  A.  Stewart,  Sandwich. 

2.  J.  H.  C.  Leggatt,  Amherstburg. 

3.  E.  Allworth,  Kingsville. 

4.  C.  Bell,  Colchester. 

5.  Geo.  A.  Morse,  Leamington. 

6.  F.  P.  Boutellier,  Belle  River. 

7.  John  McCrea,  Windsor. 

8.  John  Milne,  Gosfield. 

FRONTENAC. 

1.  William  Robinson,  Kingston. 

2.  P.  McKim,  Cataraqui. 

3.  C.  Ruttan,  Loborcugh. 

4.  A.  Grant,  Verona. 

5.  D.  J.  Walker,  Inverary. 


1.  John  Stephens,  Owen  Sound. 

2.  David  Jackson,  Durham. 

3.  Thomas  Plunket,  Meaford. 

4.  T.  J.  Rorke,  Heathcote. 

5.  J.   W.   Armstrong,   Flesherton. 

6.  John  McDonald,  Chatsworth. 

HALDIMAND. 

1.  D.  McGregor,  Caledonia. 

2.  W.  Mussen,  Cayuga. 

3.  T.  Armour,  Dunnville. 

4.  R.  A.  Havil,  Rainham. 

5.  S.  K.  Smith,  Canboro'. 

6.  C.  E.  Borne,  Jarvis. 

HALIBURTCN. 

1.  C.  D.  Curry,  Minden. 

2.  W^illiam  Prust,  Haliburton. 


CLERKS. 


173 


HALTON. 

1.  William  Panton,  Milton. 

2.  R.  Balmer,  Oakville. 

3.  Lachlan,  Grant,  Georgetown. 

4.  J.  Matthews,  Acton. 

5.  S.  R.  Lister,  Nassagaweya. 

6.  Chas.   C.   Bastedo,   Burlington. 

HASTINGS. 

1.  R.  C.  Hulme,  Belleville. 

2.  D.   R.  Ketcheson,   Wallbridge. 

3.  A.  B.  Randall,  Shannon ville. 

4.  T.  McCann,  Tweed. 

5.  F.  B.  Parker,  Stirling. 

6.  J.  S.  Loomis,  >radoc. 

7.  A.  S.  Valleau,  Deseronto. 

8.  J.  Sills,  Canifton. 

9.  J.  Simmons,  Trenton. 

10.  D.  Bentley,  Marmora. 

11.  E.  James,  Bridgewater. 

12.  J.  Wilson,  L'Amable. 

HURON. 

1.  J.  S.  McDougall,  Goderich. 

2.  L.  Meyer,  Seaforth. 

3.  W.  W.  Farran,  Clinton. 

4.  A.  Hunter,  Brussels. 

5.  T.  Trivett,  Exeter. 

6.  Wm.  McArthur,  Dungannon. 

7.  W.  W.  Connor,  Bayfield. 

8.  James  McGuire,  Winghara. 

9.  Joseph  Cowan,  Howick. 

10.  M.  Zeller,  Zurich. 

11.  John  Lewis,  Crediton. 

KENT. 

1.  W.  B.  Wells,  Chatham. 

2.  J.  Duck,  Morpeth. 

3.  S.  Wallace.  Dresden. 

4.  George  Young,  Harwich. 

0.  D.  B.  McDonald,  Wallaceburg. 

6.  George  Moore,  Bothwell. 

7.  D.R.  Farquharson,  Tilbury  East 


1.  H.  M.  Pousette,  Samia. 

2.  J.  D.  Eccles,  Watford. 

3.  W.  Webster,  Florence. 

4.  P.  Cattanach,  Sombra. 
o.  T.  R.  K.  Scott,  Forest. 

6.  T.  Kirkpatrick.  Thedford. 

7.  John  McCrae,  Mooretown. 

8.  W.  G.  Eraser,  Petrolia. 

9.  J.  W.  Brennan,  Alvinston. 


1.  R.  Jamieson,  Perth. 

2.  W.  H.  Field,  Lanark. 

3.  F.  McEwan,  Carleton  Place. 

4.  W.  M.  Keith,  Smith's  Falls. 

5.  John  Cowan,  Pakenham. 

6.  J.  W.  Manning,  Almonte. 

LEEDS  AND  GRENVILLE. 

1.  D.  B.  Jones,  Brockville. 

2.  B.  White,  Prescott. 

3.  S.  McCammon,  Gananoque. 

4.  Oliver  Bascombe,  Kemptville. 
.5.  E.  H.  Whitmarsh,  Merrickville. 

6.  W.  H.  Denaut,  Delta. 

7.  H.  McCrae,  Frankville. 

8.  H.  Kilborn,  Newton. 

9.  R.  B.  Alguire,  Farmersville. 

10.  G.  Fairbaim,  Spencerville. 

11.  B.  Bellamy,  North  Augusta. 

12.  F.  A.  Munro,  Mallorytown. 

LENNOX  AND  ADDINGTON. 

1.  Charles  James,  Napanee. 

2.  C.  L.  Rogers,  Bath. 

3.  J.  J.  Watson,  Adolphustown. 

4.  P.  Johnstone,  Camden  East. 

5.  W.  Whelan,  Centreville. 

6.  J.  A.  Zimmerman,  Odessa. 

7.  T.  Miller,  Tamworth. 

LINCOLN. 

1.  Jas.  B.  Secord,  Niagara,     [ines. 

2.  W.  A.  Mittleberger,  St.  Cathar- 

3.  Thomas  Pearson,  Smithville. 

4.  C.  E.  Riggins,  Beamsville. 

MIDDLESEX. 

1.  W.  J,  Mcintosh,  London. 

2.  William  Dickson,  Parkhill. 

3.  J.  Flanagan,  Clandeboye. 

4.  C.  J.  Fox,  Delaware. 

5.  G.  Wilson,  Glencoe. 

6.  J.  English,  Strathroy. 

7.  N.  Burdick,  Dorchester. 

8.  B.  E.  Sifton,  Arva. 

9.  E.  S.  Jarvis,  Lotidon  East. 


1.  T.  M.  Bowerman,  Bracebridge. 

2.  J.  H.  Jackson,  Severn  Bridge. 

3.  J.  R.  Reece,  Huntsville. 

4.  R.  G.  Penson,  Port  Carling. 
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CLERKS. 


NIPISSING. 

1.  J.  D.Cockburn,  Sturgeon  Falls. 

2.  John  McMeekin,  Mattawa. 

NORFOLK. 

1.  W.  R.  Griffin,  Simcoe. 

2.  Ed.  Matthews,  Waterford. 

3.  R.  Green,  Windham  Centre. 

4.  C.  S.  Harris,  Courtland. 

5.  M.  J.  McCall,  Vittoria. 

6.  S.  P.  Mabee,  Port  Rowan. 

7.  D.  C.  Brady,  Houghton. 

■  8.  Lawrence  Skey,  Port  Dover. 

NORTHUMBERLAND  AND  DURHAM. 

1.  F.  Cubitt,  Bowmanville. 

2.  S.  Wilmot,  Newcastle. 

3.  G.  M.  Furby,  Port  Hope. 

4.  John  Hunter  Millbrook. 

5.  A.  G.  Boswell,  Cobourg. 

6.  H.  Lawless,  Grafton. 

7.  W.  Johnstone,  Colborne. 

8.  P.  M.  Ketchum,  Brighton. 

9.  R.  R.  Hurlburt,  Warkworth. 

10.  T.  R.  Garratt,  Wooler. 

11.  D.  Kennedy,  Campbellford. 


1.  D.  C.  Macdonell,  Whitby. 

2.  M.  Gleeson,  Greenwood. 

3.  J.  Burnham,  Port  Perry. 

4.  Z.  Hemphill,  Uxbridge. 

5.  C.  Burnham,  Cannington. 

6.  G.  F.  Bruce,  Beaverton. 

7.  F.  J.  Gillespie,  Uptergrove. 


1.  F.  W.  Macqueen,  Woodstock. 

2.  M.  F.  Ainsley,  Blenheim. 

3.  Robf.  Murray,  Embro. 

4.  Jas.  Barr,  Norwichville. 

5.  James  Stevens,  IngersoU. 

6.  J.  Hodgson,  Tilsonburg. 

PARRY  SOUND. 

1.  R.  H.  Stewart,  Parry  Sound. 

2.  H.  Armstrong,  McKellar  P.  0. 

3.  E.  Sirett,  Rosseau. 

4.  James  Sharpe,  Beggsboro'. 

5.  J.  G.  Best,  Magnetawan. 

6.  Melton  Carr,  Comraanda. 


1.  J.  W.  Main,  Brampton. 

2.  Lewis  Shain,  Streetsville. 

3.  John  Harris,  Caledon. 

4.  H.  H.  Bolton,  Bolton. 


1.  D.  B.  Burritt,  Stratford. 

2.  Thomas  Matheson,  Mitchell. 

3.  E.  Long,  St.  Marys. 

4.  G.  Brown,  Shakespeare. 

5.  Thomas  Trow,  Milverton. 

6.  W.  J.  Hay,  Listowel. 

PETERBOROUGH. 

1.  R.  W.  Errett,  Peterborough. 

2.  J.  A.  Butterfield,  Norwood. 

3.  T.  Campbell,  Keene. 

4.  S.  Sherin,  Lakefield. 

5.  C.  R.  D.  Booth,  Apsley. 

PRESCOTT  AND  RUSSELL. 

1.  David  Buchan,  L'Orignal. 

2.  John  Shields,  Vankleek  HiU. 

3.  W.  Allison,  Hawkesbury  East. 

4.  J.  Van  Bridger,  Plantagenet. 
4.  J.  S.  Cameron,  Cumberland. 

6.  A.  Carson,  Russell. 

7.  R.  Lawlor,  Hawkesbury. 

8.  J.  Downing,  Fournier. 

9.  F.  Langrell,  Alfred. 

10.  A.  H.  Edwards,  Rockland. 

11.  Peter  Stewart,  Casselman. 


PRINCE  EDWARD. 

1.  William  Young,  Picton. 

2.  Hy.  Haight,  Milford. 

3.  J.  Hamilton,  Demorestville. 

4.  Wm.  C.  DeLong,  Araeliasburgh. 

5.  J.  B.  Garratt,  Wellington. 

6.  A.  B.  Saylor,  Bloomfield. 

7.  J.  M.  Cadman,  Consecon. 

8.  E.  Harrison,  Waupoos. 

RENFREW. 

1.  W.  C.  Irving,  Pembroke. 

2.  T.  E.  Thwates,  Beachburg. 

3.  George  Eady,  jr.,  Renfrew. 

4.  George  E.  Neilson,  Arnprior. 

5.  John  Bernard,  Shamrock. 

6.  James  Reeves,  Eganville. 

7.  Robert  Allen,  Cobden. 

8.  J.  C.  Gurney,  Rockingham. 
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1.  A.  J.  Lloyd,  Barrie. 

2.  H.  W.  ^[anning,  Bradford. 

3.  W.  H.  Dickson,  Beeton. 

4.  A.  Dudgeon,  Collingwood. 

5.  A.  Craig,  Craighurst. 

6.  J.  P.  Henderson,  Orillia. 

7.  J.  A.  Mather,  New  Lowell. 

8.  J.  G.  Hood,  Alliston. 

9.  H.  Jennings,   Penetanguishene. 
10.  J.  C.  Steele,  Steele. 

STORMONT,  DUN  DAS  AND  GLENGARRY. 

1.  G. H.McGillivray, Williamstown 

2.  C.  D.  Chisholm,  Alexandria. 

3.  C.  J.  Mattice,  Cornwall. 

4.  A.  Archibald,  Dickenson's  Ln'g. 

5.  Wm.  Garvey,  jr.,  Morrisburg. 

6.  J.  N.  Tuttle,  Iroquois. 

7.  W.  J.  Ridley,  South  :Mountain. 

8.  J.  A.  Cockburn,  Crysler. 

9.  P.  Stuart,  Lancaster. 

10.  W.  Rae,  Chesterville. 

11.  D.  Mcintosh,  Monckland. 

12.  J.  R.  McKenzie,  Skye. 

THUNDER  BAY. 

1.  W.  H.  Laird,  Port  Arthur. 

2.  J.  Aikens,  English  River  P.  O. 

3.  F.  J.  Apjohn,  Rat  Portage. 

4.  Alexander  Reid,  Fort  Francis. 

VICTORIA. 

1.  Peter  McSweyn,  Woodville. 

2.  G.  Cunningham,  Fenelon  Falls. 

3.  J.  Junkin,  Bobcaygeon. 

4.  W.  Higginbotham,  Omemee. 

5.  O.  J.  McKibbin,  Lindsay. 
€.  J.  F.  Cunnings,  Oakwood. 

7.  F.  G.  Miller,  Victoria  Road. 

WATERLOO. 

1.  A.  J.  Peterson,  Berlin. 

2.  Otto  Klotz,  Preston. 

3.  P.  Keefer,  Gait. 

4.  W.  D.  Watson,  Ayr. 


5.  J.  Allchin,  New  Hamburg. 

6.  R.  Morrison,  Hawkesville. 

7.  J.  L.  Wideman,  St.  Jacobs. 

WELLAND. 

1.  G.  L.  Hobson,  Welland, 

2.  E,  Lee,  Marshville. 

Vt,  T.  Newbigging,  Fort  Erie. 

4.  J.  A.  Orchard,  Drummondville. 

5.  John  J.  Gearin,  Thorold. 

6.  A.  K.  Schofield,  Port  Colborne. 

WELLINGTON. 

1.  A.  A.  Baker,  Guelph. 

2.  William  Nichol,  Puslinch, 

3.  D.  L.  Schultz,  Rockwood. 

4.  T.  W.  Thomson,  Fergus. 

5.  W.  Tyler,  Erin. 

6.  W.  P.  McMiching,  Elora. 

7.  G.  Allen,  Glenallen. 

8.  J.  P.  Jordan,  Arthur. 

9.  Guy  Leslie,  Orangeville. 

10.  A.  C.  R.  Saunders,   Harriston. 

11.  J.  C.  Wilkes,  Mount  Forest. 

12.  L.  R.  Adams,  Drayton. 

WENTWORTH. 

1.  H.  T.  Bunbury,  Hamilton. 

2.  F.  D.  Suter,  Dundas. 

3.  J.  McMonies,  jr.,  Waterdown. 

4.  W.  McDonald,  Rockton. 

5.  A.  G.  Jones,  Stony  Creek. 

6.  L.  A.  Gurnett,  Ancaster. 

7.  J.  McClemont,  Glanford. 

8.  J.  S.  Taylor,  Binbrook. 

9.  R.  L.  Gunn,  Hamilton. 

YORK. 

1.  A.  McL.  Howard,  Toronto. 

2.  J.  Stevenson,  Unionville. 

3.  J.  M.  Lawrence,  Richmond  Hill. 

4.  D.  Lloyd,  Newmarket. 

5.  W.  Fry,  Sutton. 

6.  A.  Armstrong,  Lloydtown. 

7.  John  Nattress,  Woodbridge. 

8.  John  Paul,  Weston. 

9.  J.  H.  Richardson,  Highland  Cr'k. 
10.  E.  H.  Duggan,  Toronto. 
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ALGOMA. 

1  John  Dawson,  Sault  Ste.  Marie. 

2  James  Mills,  Bruce  Mines. 

3  D.  McKenzie,  Little  Current. 

4  J.  Gorley,  Manitowaning. 

5  E.  H.  Jackson,  Gore  Bay. 

BRANT. 

1  Joseph  Jackson,  Brantford. 

2  A.  Huson,  Paris. 

3  G.  S.  Waite,  South  Dumfries. 

4  Joseph  Jackson,  Brantford. 

5  Charles  Wheeland,  Scotland. 

6  Matthew  Day,  Onondaga. 


1    M.  Thompson,  Walkerton. 
n  (  P.  Corrigan,  Holy  wood. 
(  John  Farquharson,  Teeswater. 

3  T.  A.  Loscombe,  Kincardine. 

4  W.  W.  Hogg,  Paisley. 

5  M.  Hunter,  Fort  Elgin. 

(5    Gore  Leggett,  Underwood. 

7  John  D.  White,  Invermay. 

8  H.  Trout,  Wiarton. 

9  Donald  McDonald,  Ripley. 
10    Edward  Barley,  Eastnor. 

CARLETON. 


R.  Hamilton,  Ottawa. 
John  Whitton,  Ottawa. 
R.  S.  Wilmot,  Richmond. 
E.  G.  Hughes,  Huntley. 
W.  A.  Shireff,  Fitzroy. 
David  Brown,  North  Gower. 
John  Eastman,  Osgoode. 
A.  Wilson,  Bell's  Comers. 


DUPFERIN. 


1  William   Parsons,    Orangeville. 

2  E.  F.  Bowes,  Shelburne, 

3  A.  Cauthers,  Staunton. 

4  William   Parsons,   Orangeville. 

5  Robert  Beales,  Luther. 

ELGIN. 

1  W.  W.  White,  Aylmer. 

2  Henry  Thornton,   St.  Thomas. 

3  Henry  Thornton,  St.  Thomas. 

4  John  McCallum,  West  Lome. 


ESSEX. 

Allvis  Masters,  Sandwich. 
William  Kelly,  Amherstburgh. 
C.  Wright,  Amherstburgh. 
George  Mallott,  Kingsville. 
G.  Pearce,  Colchester  South. 
J.  McGaw,  Leamington. 
William  Mann,  Comber. 
'  A.  Botsford,  Windsor. 
J.  S.  Askew,  Windsor. 
Geo.  Matthews,  Essex  Centre. 

FRONTENAC. 

M,  Furlong,  Kingston. 
J.  H.  Gardner,  Kingston. 

J.  W.  Freeman,  Longboro'. 
'  M.  W.  Price,  Arden. 
Henry  Sly,  Verona. 
Samuel  Mitchell,  Plevna. 
Samuel  Mitchell,  Plevna. 
J.  H.  Macnamara,  Storington. 


Robert  Edgar,  Owen  Sound. 
James  Carson,  Durham. 
Andrew  Watt,  Meaford. 
A.  Mitchell,  Clarksburgh. 
A.  S.  Vandusen,  Flesherton. 
W.  B.  Simpson,  Chatsworth. 

HALDIMAND. 

E.  J.  Wigg,  Caledonia. 

J.  Clemow,  Dunnville. 
David  Byers,  Selkirk. 

E.  W.  Robins,  Canboro'. 

F.  Heartwell,  Jarvis. 

HALIBURTON. 

R.  C.  Garratt,  Minden. 
John  Stothart,  Haliburton. 

HALTON. 

J,  A.  Eraser,  Milton. 

S.  Bell,  Oakville. 

John  Hayes,  Georgetown. 

William  Hemstreet,  Milton. 

E.  Chapman,  Nassagaweya. 

J.  W.  Henderson,  Burlington. 
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HASTINGS. 

1  George  W.  Sills,  Belleville. 

2  J.  E.  Bleecker,  Frankford. 

3  A.  D.  Steele,  Shannonville. 

4  W.  J,  Bowell,  Tweed. 

5  C.  Butler,  Sterling. 

6  Henry  Bull,  Madoc. 

7  G.  J.  Carter.  Deseronto. 

8  D.  Phillips,  Phillipston. 

9  L.  Cruikshank,  Trenton. 

10  James  C.  Brown,  Marmora. 

11  W.  Ashley,  Bridge  water. 

12  X.  H.  Stevenson,  L'Amable. 


1  John  Knox,  Goderich. 

2  J.  Brine,  Seaforth. 

3  D.  Dickenson,  Clinton. 

4  Finlay  S.  Scott,  Brussels. 

5  John  Gill,  Exeter. 

6  Joseph  Mallough,  Dungannon. 

7  J.  Fei^uson,  Bayfield. 

8  .John  Snell,  Wingham. 

9  Joseph  Cowan,  Wroxeter. 

10  E.  Rossenburg,  Zurich. 

11  J.  Banes,  Crediton. 


KENT. 

Charles  J.  Moore,  Chatham. 
T.  H.  Nelson,  Chatham. 
William  Teetzel,  Morpeth. 
Charles  Stephens,  Dresden. 
W.  R.  Fellows,  Rondeau. 
.John  A,  Little,  Rondeau. 
Thos.  Fordham,  Wallaceburgh. 
H.  F.  Smith,  Bothwell. 
S.  J.  Thomas,  BothweU. 
M.  Dillion,  Merlin. 

LAMBTON. 


1  Robert  Mills,  Sarnia. 

2  J.  T.  Elliott,  Watford. 

^  )  Thomas  Mead,  Florence. 
(  Richard  L.  Bobier,  Florence. 

4  N.  Cornwall,  Sombra. 

5  Eugene  Masson,  Lambton. 

6  J.  G.  Braddon,  Thedford. 

7  John  McGill,  Moore. 

8  Thos.  Sinclair,  Petrolia. 

9  W.  Fitzpatrick,  Alvinston. 

LANARK. 

,  f  James  Patterson,  Perth. 
^  \  D.  McKenacher,  Perth, 
o  (  Peter  Kerr,  Lanark, 
''t  Robert  Watt,  Lanark. 


3  J.  McPherson,  Carlton's  Place. 

4  H.  D.  Chalmers,  Smith's  Falls. 

5  William  Scott,  I'ackenham. 

6  John  Slattery,  Almont. 


LEEDS  AND  GRKNVILLE. 

H.  McPhail,  BrockviUe. 
M.  Hunter,  BrockviUe. 
John  Stitt,  Prescott. 
J.  Jenkens(m,  Prescott. 
S.  F.  Grenizan,  Gananoque. 
J.  Dickinson,  Kemptville. 
P.  Dowdall,  Merrickville. 
W.  H.  Denant,  Delta. 
S.  R.  Ranson,  Delta. 
LTriah  Stone,  Frankville. 
R.  Richard.-^,  Frankville. 
W.  G.  Mitchell,  Newboro'. 
W.  S.  Bilton,  West  Point. 
G.  W.  Brown,  Farmersville. 
William  Still,  jr.,  Spencerville. 
David  P.  Snyder,  Spencerville. 
S.  J.  Whaley,  North  Augusta. 
F.  Thompson,  Mallorytown. 


3 
4 

o 

«l 

9 

11 

12 


LENNOX  AND  ARDINGTON. 

Z.  Ham,  Napanee. 

R.  R.  Finkle,  Bath. 

D.  Dawson,  Adolphustown. 

Z.  Ham,  Napanee. 

P.  Vanderwater,  Centreville. 

John  W.  Denyes,  Odessa. 

P.  F.  Carscallen,  Tarn  worth. 

Dennis  Craigen,  Anglesea. 

LINCOLN. 

P.  Hennigan,  Niagara. 

J.  S.  Clement,  St.  Catharines. 

A.  D,  Lacey,  Smithville. 

F.  B.  Rodgers,  Bramville. 

MIDDLESEX. 

L.G.Willsie,  Dorchester  Station 
John  Burns,  London  East. 
Edward  Manes,  Parkhill. 

G.  W.  Hodgins,  McGillivray. 
J.  Fitzallen,  Delaware. 
James  A.  Waterworth,  Glencoc 
F.  Wilson,  Strathroy. 

John  Beverley,  London  East. 
A.  Ciimming,  Avon. 
H.H.Scott,  Township  of  Londoni 

MUSKOKA. 

J.  Westover,  Bracebridge. 

T.  M.  Robinson,  Gravenhurst. 

C.  Peacock,  Chaff ey. 

William  Norris,  Port  Carling. 
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NIPISSING. 

1  H.  Kinch,  Springer. 

2  X.  Ranger,  5lattawa. 


NORFOLK. 


1  N.  Pegg,  Simcoe. 

2  Edward  Grace,  Waterford. 

3  D.  C.  Wood,  Simcoe. 

4  Robert  Power,  Delhi. 

5  A.  Wood,  Vittoria. 

6  O.  J.  McCall,  Port  Rowan. 

7  Thomas  Pierce,  Clear  Creek. 

S  Hirara  Fairchild,  Port  Dover. 

NORTHUMBERLAND  AND  DURHAM. 

,  f  P.  Coleman,  Bowmanville. 
Charles  Coleman,  Bowmanville. 
N.  A.  Jerome,  (Jrono. 
Thomas  Monaghan,  Port  Hope. 
Hy.  Atkins,  Millbrook. 
O.  Dean,  Cobourg. 
Thomas  Patterson,  Grafton. 
John  Reives,  Colborne. 
H.  J,  Scripture,  Brighton, 
George  H.  Boyce,  Warkworth. 
W.  H.  Richards,  Wooler. 
Robert  Cook,  Campbellford. 


ONTARIO, 

1  J.  H.  Palmer,  Whitby. 

2  C.  H.  Matthews,  Brougham. 

3  James  D.  Paxton,   Port  Perry. 

4  J,  C.  Widdifield,  Uxbridge, 

5  J.  Baird,  Cannington. 

<j  Donald  Ross,  Beaverton, 

7  Joseph  Fox,  Uptergrove, 


D.  M,  Perry. 
M.  Vertue,  Woodstock. 
L.  S.  Kennedy,  Woodstock. 
James  Brady,  Richwood. 
Geo.  C.  McKay,  Ingersoll. 
William  Stroud,  Norwichville. 
James  Brady,  Ingersoll. 
iS    M.  Dillon,  tilsonburgh. 

PARRY  SOUND. 

1  T.  W.  George,  Parry  Sound. 

2  W.  J.  Moffatt,  McKellar; 
S    John  Holton,  Rosseau. 

4  Matthew  Simpson,  Beggsboro". 

5  Allan  Kennedy,  Chapman  T'p. 
t>    D.  Ricker,  sr,,  Gurd  Township. 


Wm.  Broddy,  Brampton. 
R.  Irwin,  Streetsville, 
James  McQuainn,  Caledon. 
J.  C.  Switzer,  Albion. 

PERTH. 

Thos:  Tobin,  Stratford, 
Thos.  S,  Tobin,  Stratford. 
J.  S.  Coppin,  Mitchell. 
Wm.  Box,  St,  Marys. 
J.  W.  Donaldson,  S.  Easthope. 
J.  M,  Scott,  Melowton. 
J.  B.  Lorn,  Listowel. 
Robt.  Hay,  Listowel. 

PETERBOROUGH. 

Chas.  Stapleton,  Peterborough. 
A.  R.  Anderson,  Norwood. 
A.  W.  Mclntyre,  Keene. 
R.  Chopins,  Lakefield. 
Thomas  Giles,  Apsley. 

PRESCOTT  AND  RUSSELL. 

George  Gale,  L'Orignal. 

Thos.  Shields,  Vankleek  Hill. 

P.  Kelly,  St.  Eugene. 

Adolphus  McKay,  Plantagenet. 

Docitte  Laverque,  Cumberland. 

C.  D.  Helmer,  Emburn. 

M.  Costello,  L'Orignal. 

C.  Gates,  Fournier. 

Chas.  Rivier,  Alfred. 

Chas.  Woodley,  Rockland. 

E.  M.   Casselman,   Cambridge. 

PRINCE  EDWARD. 

A.  M.  Buchanan,  Picton. 
Marshall  Palen,  Melford. 
Edward  Nixon,  Demorestville. 
A.  Harvey,  Ameliasburgh. 
Thos.  Jackson,  Wellington. 
Alex.  McDonald,  Hallowell, 

Ezra  H.  Williams,  Township  of 
Marysburgh. 


w  I  H.  Guppy,  Pembroke. 

t  James  Miller,  Pembroke, 
n  j  A.  Acheson,  Westmeath. 

t  John  Beaupre,  Beechburgh. 

3  S.  O.  Gorman,  Renfrew. 

4  Wm.  Wilson;  Arnprior. 
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5  John  Burns,  Dacre. 

6  Hugh  Gallagher,  Eganville. 

7  Geo.  Marshall,  Cobden. 

8  John  Hartney,  Rockingham. 


■,  (  Alex.  Morrow,  Barrie. 
(  John  Weaymouth,  Barrie. 

2  L.  Algor,  Bradford. 

3  S.  H.  Washburn,  Beeton. 

4  Robt.  Jordan,  Colling  wood. 
-  (  Joseph  Swan,  Craighurst. 

(  James  Martin,  Medonte. 

6  J.  G.  Wilson,  Orillia. 

7  John  Orr,  Sunnidale. 

8  F.  M.  Woolcock,  Alliston. 

9  A.  Sneath,  Peuetanguishene. 
10    Dugald  McKay,  Oro. 

STORMONT,  DUXDAS  AND  GLENGARRY. 

1  J.  A.  Robertson,  Martintown. 

2  S.  R.  McLeod,  Alexandria. 

3  D.  McDonell,  Cornwall. 
^  (  H.  Bush,  Lunenburgh. 

\  L.  Warner,  Osnabrnck  Centre. 

5  Jacob  Hooper,  Morrisburgh. 

6  Wm.  A.  Munro,  Iroquois. 

7  A.  Redmond,  South  Mountain. 

8  Sam.  Dallabough,  South  Finch. 

9  J.  A.  Robertson,   Martintown. 

10  A.  Stillmeyer,  Chesterville. 

11  Peter  Mcintosh,  Monckland. 

12  S.  R.  McLeod,  Alexandria. 

THUNDER  BAT. 

1  P.  S.  Griffin,  Port  Arthur. 

2  Jos.  McKinnon,  English  River. 

3  H.  H.  McKay,  Woodstock. 

4  W.  Lindsay,  Fort  Francis. 

VICTORIA. 

1  Fred  Leas,  Woodville. 

2  John  Austin,  Fenelon  Falls. 

3  Thos.    Cheetham,    Bobcaygeon. 

4  Geo.  A.  Balfour,  Omemee, 

5  Geo.  McHugh,  Lindsay. 

6  E.  A.  Bowes,  Oakwood. 

7  Wm.  Beden,  Victoria  Road. 

WATERLOO. 

1  J.  Klippert,  15erlin. 

2  John  Kirkpatrick,  Gait. 


3  f  Thomas  Field,  Gait. 

(  John  Kirkpatrick,  Gait. 

4  E.  Bouchier,  Washington. 

5  J.  B.  Cook,  New  Hamburgh. 

6  R.  Thompson,  Hawkesville. 

7  R.  Thompson,  Hawkesville. 

WELLAND. 

1  (  Benjamin  Bears,  Welland. 
I  Casper  Ramey,  Holland. 

2  Edward  Henderson,  Fort  Erie. 

3  G.Graham, International  Bridge 

4  J.  D.  Fralic,  Niagara  Falls,  S. 

5  Lanson  Theal,  Thorold. 

6  A.  Boyer,  Port  Colborne. 

WELLINGTON. 

1  p.  Spragge,  Guelph. 

2  Thomas  Ingram,  jr.,  Puslinc'i. 

3  William  Hemstreet,  Rockwood. 

4  A.  McMillan,  West  Garafraxa. 

5  James  Broddy,  Erin. 

6  William  Findlay,  Elora. 

7  George  Mellis,  Glenallen. 

8  David  T.  Small,  Arthur. 

9  William   Parsons,    Orangeville. 
10  J.  Livingston,  Harriston. 

j   11    A.  Godfrey,  Mount  Forest. 
'    12    S.  B.  Trask,  Drayton. 

WENTWORTH. 

1  Chas.  Williams,  Hamilton. 

2  F.  P.  Hanes,  Dundas. 

3  John  Graham,  Waterdown. 

4  R.  Bannan,  Rockton. 

5  S.  Springster,  Stony  Creek. 

6  F.  P.  Hanes,  Dundas. 

7  James  Boyes,  Binbrook, 

8  James  Boyes,  Binbrook. 

9  J.  Greenfield,  Hamilton. 

YORK. 

.  f  J.  W.  Wingfield,  Parkdale. 
(  St.  John  Severs,  Toronto. 

2  James  Stewart,  Toronto. 

3  James  Stewart,  Toronto. 

4  William  Malloy,  Sharon, 

5  R.  H.  Sheppard,  Georgina. 
G    James  W.  Crossley,  King. 

7  James  Stewart,  Toronto. 

8  Janies  Stewart,  Toronto. 

9  W.  Lake,  Highland  Creek. 
10  Peter  Small,  Toronto. 
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AFFIDAVIT. 

for  change  of  place  of  trial, 
by  defendant,  13. 
by  defendant's  agent,  14. 
of  justification,  35. 
of  execution  of  bond,  35. 
for  judgment  summons 

by  plaintiflf,  68. 
by  defendant,  68. 

BILLS  OF  COSTS. 

for  clerks  and  bailiffs,  106,  151. 

BOND. 

on  appeal  under  extension  of  jurisdiction,  34. 
on  appeal  under  Master  and  Servant  Act,  62. 

CERTIFICATE. 

of  clerk,  to  Court  of  Appeal,  38. 

CONSENT. 

to  place  of  trial,  22. 

NOTICE. 

of  motion  for  change  of  place  of  trial,  15. 

disputing  jurisdiction,  25. 

of  intention  to  appeal,  33. 

staying  proceedings  on  appeal,  33. 

of  setting  down  appeal  for  argument,  39. 

of  appeal  under  Master  and  Servant  Act,  61. 

requiring  jury  under  Master  and  Servant  Act,  64. 

ORDER. 

for  change  of  place  of  trial,  16. 
allowing  substitutional  service,  71. 

PROCEDURE  BOOK. 

entry  in,  of  appeal  under  Master  and  Servant  Act,  03 

SUMMONS. 

for  change  of  place  of  trial,  15. 
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ABANDONMENT.    See  Execution. 

ABSCONDING  DEBTOR. 

increased  jurisdiction  applies  to  proceedings  against,  19. 
extent  of  such  application,  19. 

ACKNOWLEDGMENT.    See  Jurisdiction  (Extension  of). 

ACTION. 

where  may  be  brought  under  new  jurisdiction,  21. 
where  cause  of,  arises  under  same,  21,  22. 
against  baililf  for  false  return.     See  Bailiff. 

AFFIDAVIT. 

for  change  of  jlace  of  trial, 
by  defendant,  23. 
by  defendant's  agent,  24. 
of  justification,  35. 
'  of  execution  of  bond,  35. 
for  judgment  summons  by  plaintiff,  78. 

by  defendant,  68. 
for  order  for  substitutional  service,  81. 

AGENT. 

signature  by,  to  bring  case  under  new  jurisdiction,  17. 
meaning  of  the  word  discussed,  28. 
for  service  in  appeal  proceedings,  45. 
who  to  be  deemed,  under  sec.  133,  140. 

APPEALS.    (Under  Extended  Jurisdiction.) 

right  of,  practically  reduced  by  this  Act,  18. 

lies  to  Court  of  Appeal,  39. 

under  what  circumstances,  39. 

allowed  when  sum  in  dispute  on  appeals  exceeds  $100,  18,  39. 

meaning  of  '*  sum  in  dispute  on  such  appeal,"  18,  39. 

none  in  case  of  tort  or  replevin,  18. 

evidence  at  trial  to  be  taken  down,  20. 
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APPEALS-  Continued. 

agreement  may  be  made  not  to  appeal,  20. 

when  may  be  made  and  effect  of,  20. 
only  lies  after  application  for  new  trial,  39. 

reason  and  effect  of  this,  39. 
grounds  on  which  parties  may  appeal,  40. 
extent  of  the  right  to  appeal  discussed,  40,  41. 
meaning  of  words  "dissatisfied  with  the  decision  of  a  judge,"  40. 
where  question  involves  conflict  of  evidence,  41. 
proceedings  in,  to  follow  County  Court  Act,  40,  41,  42. 

sections  of  County  Court  Act  applicable,  42. 
meaning  of  "  party  to  a  cause  "  and  "  appellant,"  39,  42. 
notice  of  appeal  should  be  given,  43,  45. 

form  of,  43. 
stay  of  proceedings  pending  appeal,  43. 
order  to  be  obtained,  43,  44. 
form  of,  43. 
service  of,  44. 
security  to  be  given  on,  42. 
within  what  time,  44. 
may  be  by  payment  of  money,  42,  44. 
by  bond,  requisites  of,  42. 

form  of  bond,  44. 
affidavit  of  justification  required,  42,  45. 

form  of,  45. 
affidavit  of  execution  required,  42. 

form  of,  45. 
practice  on  perfecting,  44,  46. 
execution  of  and  parties  to,  44. 
excepting  to  sufiiciency  of,  46. 
to  be  filed  in  court,  46. 
appointment  of  agent  for  service  of  appeal  papers,  45,  46. 

service  of  papers  if  none  appointed,  47. 
clerk  to  transmit  papers,  47. 

to  give  certificate  of  pleadings,  evidence,  etc,  47. 

form  and  requisites  of,  47. 
to  give  duplicate  if  required,  48. 
setting  down  appeals,  48. 

notice  thereof  to  be  given,  48. 
form  of,  49. 
to  be  heard  before  a  judge  of  the  Court  of  Appeal,  49. 
powers  of  appellate  judge,  40,  41,  49. 
costs  provided  for,  49,  50. 

limited  to  ^15  and  disbursments,  50. 
in  interpleader  cases,  when,  140. 
rec^nt  cases  affecting,  see  Digest  of  Cases,  171. 

APPEALS.    (Under  Master  and  Servant  Act.) 
See  Master  and  Servant. 


> 
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APPOINTMENT.    See  Clerk— Bailiff. 
ARREST  AND  IMPRISONMENT  ACT. 

provisions  as  to  judgment  summons  do  not  apply  to,  80. 

ATTACHMENT. 

procedure  by  substitutional  service  partly  supersedes,  82. 
duties  of  bailiff  on  receiving  warrant  of,  104. 

ATTACHMENT  OF  DEBTS.     See  GarxNishee. 
ATTORNEYS. 

their  position  under  this  Act,  28,  29. 

AUCTIONEER. 

signature  by,  to  bring  case  within  new  jurisdiction,  17. 

BAILIFF. 

appointment  and  dismissal  of.     See  Clkrk. 
appointment  of  deputy  by,  137. 
additional  security  by,  21. 
suits  against,  where  may  be  brought,  36. 

proceedings  in  transcript,  37. 
subject  to  inspection  by  Inspector,  51. 

to  produce  books,  etc.,  when  required,  53. 

to  inform  him  of  appointment,  53. 

to  inform  him  as  to  sureties,  53. 

to  have  and  produce  certificate  of  Clerk  of  theJPeace,  54. 
fees — forms  of  bills  and  tariff,  etc.,  151,  152,  155,  156. 
to  keep  book  of  fees,  54. 
to  make  return  of  fees  earned,  54. 

meaning  of  ''fees  earned,"  54,  58. 
not  to  collect  claims  on  commission.  57- 

necessity  and  effect  of  this  enactment,  57. 
action  against  for  false  return,  96. 
inaction  of,  a  question  for  the  jury,  96. 

breach  of  duty  without  actual  damage,  06. 
summary  proceedings  under  s-c.  220  no  bar  to  action,  96. 
duties  on  receiving  executions,  104. 
report  of  clerk  to  judges  as  to  sureties,  104. 
See  Officers. 

BALANCE. 

meaning  of,  14. 

BILLS  AND  NOTES. 

up  to  §200  are  within  new  jurisdiction,  13. 

BILLS  OF  COSTS, 
forms  of,  151. 
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BOARD  OF  COUNTY  JUDGES, 
may  make  rules  under  Act,  84. 

BOND. 

as  security  on  appeals. 

See  Appeals — Master  and  Servant. 

CAUSE  OF  ACTION, 
where  it  arises,  21. 

cheque  drawn  in  one  Division,  payable  in  another,  22,  27. 
arising  on  agency  of  party  making  contract,  75. 
part  of  contract  by  letter,  88 

CHANGE  OF  PLACE  OF  TRIAL.     See  Trial— Venue. 
CLERK  OF  THE  PEACE. 

to  give  certificate  to  clerk  and  bailiff  on  demand,  54, 

CLERK. 

appointment  and  dismissal  of, 

power  given  to  Lieut. -Governor,  45. 

power  of  judge  to  suspend  or  remove,  55,  56,  57. 

duty  of  judge  in  supervising,  56. 
additional  security  by,  11,  104. 
to  report  to  judge  as  to  officer's  sureties,  104. 
suits  against — where  may  be  brought,  36. 

enforcing  same  by  transcript,  37. 
list  of  books  to  be  kept  by,  51 
provision  as  to  attending  office,  51,  52. 

how  far  entitled  to  holidays,  51. 
subject  to  inspection  by  Inspector,  51. 

to  produce  books,  etc.,  for  his  inspection,  53. 

to  inform  him  of  appointment,  53. 

to  inform  him  as  to  sureties,  53. 

to  have  and  produce  certificate  of  Clerk  of  Peace,  54. 
to  make  return  of  business  to  Lieut.  -Governor,  54, 
County  Court  Clerk  eligible  for  office,  56. 
not  to  collect  debts  on  commission,  57. 

necessity  and  effect  of  this  enactment,  57. 
when  not  disqualified  as  members  of  Provincial  Parliament,  57. 
fees  to,  limited,  58. 

mode  of  payment  discussed,  58. 

forms  of  bills  and  tariff,  107,  116,  121,  151  et  seq. 

to  pay  excess  to  Provincial  Treasurer,  49. 

to  keep  book  of,  54. 

to  make  return  of  fees  earned,  54. 

meaning  of  *'fees  earned,"  54,  58. 
to  return  jury  fees  to  County  Treasurer,  63. 
to  enter  appeal  under  Master  and  Servant  Act  in  procedure 

book,  73. 
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CLERK— Continued. 

to  mail  notice  of  payment  of  money,  76. 

and  to  procure  and  file  P.  O.  certificate,  76. 

no  fees  provided  for  this,  77. 

notice  to  be  noted  in  procedure  book,  77. 
to  lay  return  as  to  oflicers  before  judge,  104. 
duties  as  to  enquiries  by  suitors,  104,  105. 
duties  as  to  services  and  executions  from  foreign  courts,  104. 
duties  of,  in  cases  of  appeal.     See  Appeals. 
See  Officers. 

COMMISSION. 

officers  not  to  collect  debts  on,  57. 

COMMIT^[ENT.    See  Digest  op  Cases— Judgment  Summons. 

CONSENT. 

trial  by,  in  any  division,  31. 

CONTESTED  CASE. 

meaning  of  words  discussed,  30. 

CORPORATION. 

when  a  garnishee — procedure,  139,  140. 
service  of  process  on,  140,  147. 
meaning  of  "agent,"  140,  148. 

COSTS.  See  Appeals— Bailiff— Clerk— Counsel  Fee— Garnishee— 
Inspector  —  Master  and  Servant  —  Tariff  of  Fees —Witness 
Fees. 

COUNSEL  FEE. 

allowed  to  successful  party  in  certain  cases,  38. 
rules  which  should  guide  as  to  granting,  38. 
not  allowed  in  actions  of  tort  or  replevin,  38. 

COUNTY  ATTORNEY. 

to  renew  executions  when  no  clerk,  77,  83. 
entitled  to  fees,  78. 

COUNTY  COURT  ACT. 

sections  of,  applicable  to  appeals,  42. 
how  far  practice  of,  to  be  followed,  40. 

COUNTY  COURT  CLERK. 

eligible  for  office  of  Division  Court  Clerk,  56. 

COURT  OF  APPEAL. 

judge  of,  to  hear  appeals  from  Division  Courts,  49. 
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COURTS. 

where  suit  tried,  to  have  full  jurisdiction,  33. 
holding  of,  in  cities,  60. 

both  clerks  may  have  offices  in  same  division,  60. 

in  county  towns  may  be  held  in  Court  House,  60. 

cost  of  accommodation,  148. 

DEBT. 

meaning  of  the  word,  13. 

DIGEST  OF  CASES,  157. 

DISMISSAL.    See  Bailiff— Clerk. 

DISTANCE. 

to  be  measured  as  the  crow  flies,  36. 

ENTRY  OF  SUIT. 

in  wrong  court  by  mistake,  32. 

EVIDENCE. 

to  be  taken  down  by  judge  in  certain  cases,  19,  20,  167. 
to  be  used  on  application  for  new  trial,  20. 

and  for  use  of  appellate  court  on  an  appeal,  20. 
See  Officers. 

EXECUTION. 

seizure  by  writing  ''  sold  "  on  article,  and  then  leaving  for  three 
months,  91. 

evidence  of  abandonment   of   91. 

waiver  of  abandonment  of,  91. 
notice  of  return  of  nulla  bona,  188. 
on  appeal  under  Master  and  Servant  Act,  74. 
renewal  of  by  County  Attorney,  77. 

for  six  months  instead  of  forty  days,  83. 

advantages  of  change,  83. 
duties  of  bailiff  on  receiving,  104. 
recent  decisions  affecting,  see  Digest  of  Cases,  168. 

FALSE  RETURN. 

action  for.     See  Bailiff. 

FEES.    See  Bailiff— Clerk— Jury. 

FOREIGN  COURT. 

duties  of  clerk  on  receiving  papers  from,  114. 

FORMS.    See  Table  of,  180— Tariff  of  Fees,  151. 
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GARNISHEE. 

jurisdiction,  none  against  primary  debtor  except  through  garni- 
shee, 89. 
where  summons  to  issue  when  a  corporation.  139. 
notice  contesting,  142. 

garnishee  not  a  defendant  within  R.  S,  O.  c.  47,  s.  62,  89. 
claim  for  wages,  139. 
judge  may  award  costs  to  primary  creditor,  83. 

when  this  provision  applies,  83. 
where,  a  corporation,  139,  140. 
recent  decisions  affecting,  see  Digest  of  Cases,  169. 

HOLDING  OF  COURTS.    See  Courts. 

HOLIDAYS. 

on  what  days  clerks'  offices  to  be  opened,  51. 
provisions  respecting,  in  Interpretation  Act,  51. 

ILLITERATE  PERSONS. 

execution  of  documents  by,  16. 

INSPECTOR  OF  DIVISION  COURTS. 
Lieut. -Governor  to  appoint,  50. 
appointment  of,  50. 
duties  of,  defined,  50. 

to  inspect  offices,  50. 

to  inspect  books,  entries  and  records,  51. 

to  require  efficient  performance  of  duties  by  officers,  51. 

to  see  that  lawful  fees  taxed,  52. 

to  see  that  proper  security  is  given  by  officers,  52. 

to  report  to  Lieut. -Governor,  52. 

to  hold  enquiries  as  to  conduct  of  officers.  52,  149. 

to  grant  leave  of  absence  to  officers,  137. 
salary  of,  52. 

INTERPLEADER. 

appeal  in  cases  of,  140. 
trial  of  issues  on,  141. 
adjudication  by  judge,  145. 
awarding  damages,  146. 
right  of  defence  and  appeal,  146. 
recent  decisions  affecting,  see  Digest  of  Cases,  157. 

JUDGE. 

may  grant  order  for  change  of  venue,  22 

may  stay  proceedings  on  appeal,  43. 

powers  and  duties  under  Master  and  Servant  Act,  74. 

powers  and  duties  as  to  suspension  or  removal  of  officers,  56,  57. 

to  give  certificate  to  clerk  for  jury  fund  money,  65. 
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■JUDGE— Conti7iued. 

to  make  returns  of  committals  of  debtors,  78. 

in  Chambers,  summary  applications  to,  how  to  be  made,  151. 

recent  decisions  affecting.     See  Digest  of  Cases,  157. 

JUDGMENT. 

on  application  for  new  trials,  etc.,  141. 
by  default,  when  final,  142. 
motion  for,  procedure  on,  143. 

application  for  final,  143. 

showing  cause  against,  144. 

leave  to  defend  on  terms,  144 

applies  only  to  certain  claims,  145. 

JUDGMENT  DEBTORS. 

amendment  of  R.  S.  O.  c.  47,  sec.  177,  138. 
returns  as  to,  by  clerk,  142. 

JUDGMENT  SUMMONS. 

return  of  commitments  under,  to  be  made  by  judges,  78. 
affidavit  to  be  made  before  summons  can  issue,  78. 

if  judgment  for  defendant.  79. 

must  not  be  in  alternative,  79. 
cases  in  which  debtors  may  be  committed,  79. 
only  one  summoning  now  necessary,  79. 
personal  service  not  required,  79. 
provisions  as  to,  do  not  apply  to  Arrest  Act,  80. 

JURISDICTION. 

entry  of  suit  by  mistake  in  wrong  court,  32. 

change  allowed  and  practice  thereon,  32,  33. 
court  where  suit   entered  or  to  which  removed  to  have -full 

power,  33. 
trial  by  consent  in  any  division,  3 1 . 
notice  of  intention  to  dispute,  34,  85. 

form  of,  35. 

mode  of  service,  34, 

effect  of  not  giving,  35. 

does  not  confer  unlimited  jurisdiction,  36. 
title  to  land  in  question,  161. 
in  action  against  officers,  36. 
in  garnishee  cases.     See  Garnishee. 
recent  decisions  affecting.     See  Digest  of  Cases,  160. 

JURISDICTION  (Extension  of). 
advisability  of,  discussed,  11, 
extent  of,  12. 

confined  to  debt  or  money  demand  not  exceeding  $200,  ascer- 
tained by  signature,  12. 
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JVRISDICTION -Continued. 

effect  of  sec.  50  of  D.  C.  Act  on,  13. 
when  claim  sued  on  is  a  balance,  13. 
amount  need  not  be  liquidated,  13. 
present  jurisdiction  summarized,  13. 

signature  of  defendant  in  claims  covered  by  the  words  ' '  ascer- 
tained by  signature  of  defendant,"  etc.,  13. 
if  part  only  so  ascertained,  no  jurisdiction,  14. 
case  of  promissory  note  and  notarials  discussed,  15. 
when  action  brought  against  executor  or  administrator,  17. 
mode  of  signaturg.  15,  16,  17. 

in  body  of,  or  at  end  of  document,  15. 

document  must  be  signed  as  a  concluded  agreement,  16. 

when  a  person  signs  as  a  witness,  Ki. 

to  telegram,  on  order  book,  etc. ,  16. 

by  initial,  or  by  mark,  or  stamp,  16. 

by  illiterate  persons,  16. 

by  an  agent,  17. 

by  partner,  17. 

by  some  one  having  expressed  or  implied  authority,  17. 

by  auctioneer  or  broker,  17. 

subsequent  written  admissions,  17. 
in  cases  of  tort  and  replevin  to  860,  18. 
applies  to  proceedings  against  absconding  debtor,  19. 
order  in  which  suits  to  be  tried ,  19. 

change  of  place  of  trial  in  cases  under.     See  Change  of  Venue.. 
appeals  under  extended  jurisdiction.     >S'ee  Appeals. 
recent  decisions  aflfeoting.     See  Digest  of  Cases,  160,  etc. 

JURORS.    See  Jury. 

JURY. 

R.  S.  O.  cap  47,  sec.  109,  repealed,  60. 

may  be  had  in  replevin  cases,  61. 

may  be  had  in  tort  or  replevin  to  $20,  61. 

in  other  actions  to  $30,  61. 
mode  of  selecting  jurors,  61. 
sec.  112  of  D.  C.  Act  as  it  now  stands,  62. 
fees  to  jurors,  change  in  mode  of  payment,  62,  64. 

fund  provided  for  payment  of,  62,  64. 

clerk  to  pay  $1  to  each  juror,  64. 

not  payable  to  juror  called  under  sec.  122  of  D.  C.  Act,  65.. 
clerk  to  make  return  to  county  treasurer,  63. 

in  case  of  city  to  return  to  city  treasurer,  64. 
treasurer  to  keep  account  of  moneys  received,  63,  64. 
and  to  refund  to  clerks  on  judge's  certificate,  65. 
twelve  jurors  to  be  summoned,  65. 

mode  of  summoning,  145. 
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JTJBY— Continued. 

tales  may  be  called  if  panel  exhausted,  66. 
meaning  of,  66. 
entitled  to  fees,  66. 

JURY  FUND.    See  Jury. 
JUSTICE  OF  THE  PEACE. 

jurisdiction  under  Master  and  Servant  Act,  66. 

JUSTIFICATION  (Affidavit  of). 

form  of,  45.  * 

LEAVE  OF  ABSENCE. 

Inspector  may  grant  to  oflScers,  137. 

LEGISLATIVE  ASSEMBLY. 

clerks  heretofore  appointed  may  be  members  of,  57. 

LIEUTENANT-GOVERNOR. 

may  appoint  and  dismiss  officers,  55. 

MASTER  AND  SERVANT  ACT  (R.  S.  0.,  cap.  133,  67). 
voluntary  contracts  of  service,  67. 
workmen  may  share  in  profits  of  business,  67- 
verbal  agreement  to  be  binding,  68. 
servants'  wearing  apparel  kept  in  pledge,  68. 
justices  to  decide  disputes,  68. 
agreements  made  out  of  Ontario,  69. 
summary  proceedings  before  justices,  69. 
justices  to  take  evidence,  69. 
county  where  complaints  to  be  prosecuted,  69. 
servants  may  summon  employer  before  justices,  69. 
justices  to  determine  complaints,  70. 
appeal  from  convictions  under,  66,  70. 
to  be  made  to  Division  Courts,  66. 
formerly  to  General  Sessions,  66. 
what  matters  may  be  appealed,  71. 
to  be  made  to  Division  Court  where  cause  of  action  arose,  71. 

rule  governing  in  such  case,  71. 
notice  of  appeal  to  be  given  and  by  whom,  71. 
form  of,  71. 
when  to  be  given,  71. 
how  to  be  served,  72. 
affidavit  of  service  to  be  made,  72. 
notice  of  affidavit  to  be  filed,  72,  73. 
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MASTER  AND  SERVANT  A.GT- CoMinued. 

bond  to  be  given  to  opposite  party,  72. 

form  of,  72. 

condition  of,  73. 

affidavits  required,  73. 

when  may  be  delivered  to  respondent,  72. 
cause  to  be  entered  in  procedure  book,  73. 

form  of  entry,  73. 
appellant  to  appear  personally,  73. 
jury  may  be  had  if  required,  74. 
proceedings  if  appeal  dismissed,  74. 
execution  for  money  awarded  or  for  costs,  74. 
not  to  apply  to  orders  under  sec.  12  of  Master  and  Servant 
Act,  75. 

MISTAKE. 

entry  of  suit  in  wrong  court,  32. 
MUSKOKA. 

certain  provisions  applicable  to,  135. 
MONEY  DEMAND. 

meaning  of,  12,  13. 

NEAREST. 

means  nearest  as  the  crow  flies,  36. 
NEW  TRIAL. 

must  be  applied  for  before  appeal  allowed,  39. 

judgment  on  application  for,  141. 

NIPISSING. 

certain  provisions  applicable  to,  135. 

NOTICE. 

of  motion  to  change  venue,  25. 

to  be  endorsed  on  summons  of  right  to  apply  to  change  venue,  34. 

of  return  of  iculla  bona,  138. 

must  be  in  writing,  147. 

of  intention  to  dispute  jurisdiction.     See  Jurisdiction. 

of  appeal,     ^'ee  Appeals. 

NULLA  BONA.    See  Execution. 

OFFICERS. 

Inspector  may  grant  leave  of  absence  to,  137. 

no  fees  to,  except  those  allowed  by  tariff,  139. 

entries  of,  evidence  against  sureties,  147. 

meaning  of  "  clerks  "  and  '*  bailiffs,"  147. 

list  of,  172. 

recent  decisions  affecting.     See  Digest  of  Cases,  158. 
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ONTARIO  JUDICATURE  ACT.    6'ee  Bailiff— Clerk -Judge. 
how  procedure  affected  by,  165. 

ORDER. 

in  which  suits  are  to  be  tried,  19. 

PARRY  SOUND. 

certain  provisions  applicable  to,  135. 

PARTNER. 

signature  by,  to  bring  case  within  new  jurisdiction,  17. 

PAYMENT. 

notice  of,  to  be  sent  by  clerk,  76. 

PENDING  PROCEEDINGS, 
what  are,  84. 
.Act  not  to  affect,  84. 

PLACE  OF  TRIAL.    See  Venue. 
PROCEDURE. 

recent  decisions  affecting.     See  Digest  of  Cases,  158. 

PROCEDURE  BOOK. 

entry  of  proceeding  on  appeal  under  Master  and  Servant  Act,  73. 
entry  of  mailing  notice  of  money  received,  77. 

PROHIBITION. 

after  judgment  and  execution,  85. 

if  case  decided  in  court  below  after  evidence  taken,  no  prohibi- 
tion lies,  85. 
otherwise  if  no  such  decision  and  facts  clear  on  affidavit,  85. 
See  Digest  of  Cases,  passim. 

PROMISSORY  NOTES. 

up  to  $200  are  within  new  jurisdiction,  13. 

RENEWING  EXECUTION.    See  Execution. 

RESIDENCE. 

meaning  of,  37. 

REPLEVIN. 

jurisdiction  extended  to  $60,  18. 

no  appeal  allowed  in,  18. 

counsel  fee  not  given  in  cases  of,  38. 

when  jury  may  hQ  had  in,  61. 

duties  of  bailiff  on  receiving  writ  of,  104. 

RETURNS.    See  Bailiff— Clerk— Execution— Judgment  Summons- 
Jury. 
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RULES  AND  FORMS. 

may  be  made  by  Board  of  County  Judges,  84. 
additional  rules  of  November,  1879,  103. 
rules  of  January  1,  1885,  150. 

SECURITY.  See  Appelvls— Bailiffs— Clerks— Master  and  Servant 
Act. 

SERVICE.  See  Appeals— Clerk— Corporation— Judgment  Summons- 
Master  AND  Servant  Act  —  Substitutional  Service  —  Summons — 
Venue. 

SET  OFF. 

provision  where  set  off  exceeds  amount  due  plaintiff,  75. 

SIGNATURE.    See  Jurisdiction  (Extension  of). 
STAY  OF  PROCEEDINGS. 

on  appeal  under  new  jurisdiction.     See  Appeals. 

SUBSTITUTIONAL  SERVICE. 

order  for,  may  be  granted  in  certain  cases,  80. 
what  plaintiff  must  first  shew,  80. 
what  reasonable  efforts  must  be  shewn,  80. 
affidavit  required  shewing  good  ground,  81. 
if  order  improvidently  issued,  defendant  can  apply  for 

relief,  81. 
form  of  order,  81. 
must  be  strictly  followed,  82. 
proceedings  by  attachment  partly  superseded,  82. 

SUMMONS. 

service  of,  purpose  thereby  intended,  30. 
^'ee  Judgment  Summons. 

TALES.    See  Jury. 

TARIFF  OF  FEES. 

former  tariff,  106. 

tariff  now  in  force,  150. 

THUNDER  BAY. 

certain  provisions  applicable  to,  135. 

TORT. 

jurisdiction  extended  to  860,  18. 

no  appeal  in  action  of,  18. 

counsel  fees  not  given  in  case  of,  38. 

when  jury  may  be  had  in  action  of,  61. 
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TRANSCRIPT. 

enforcing  judgment  against  officer  by,  37. 
notice  of  return  of  nidla  bona,  138. 

TRANSMITTING  PAPERS, 
on  change  of  venue,  29. 
on  entry  of  suit  in  wrong  court,  82. 

TREASURER,  PROVINCIAL. 

excess  of  clerks'  fees  to  be  paid  to,  59. 

TREASURER  O^  COUNTY. 

to  keep  account  of  D.  C.  jury  fund  moneys,  63,  64. 

TRIAL. 

order  in  which  suits  to  be  tried  under  increased  jurisdiction,  19. 
place  of,  on  claims  exceeding  $100,  payable  at  certain  place,  21. 

change  of  place  of  trial  in  such  case.     See  Venue. 
by  consent  in  any  court,  31. 
postponement  of,  147. 
See  Venue. 

VENUE. 

place  of  trial  under  extended  jurisdiction,  21. 

subject  to  change  in  certain  cases,  21. 
change  of  under  extended  jurisdiction,  21,  31. 
order  for,  to  be  obtained,  22. 
when  application  to  be  made,  23,  27. 
affidavit,  requisites  of,  27. 

by  whom  to  be  made,  28. 

form  of,  by  defendant,  23. 

form  of,  by  defendant's  attorney,  24. 

to  be  filed,  15. 
whether  or  not  application  ex  parte,  22,  28. 
under  what  circumstances  granted,  22,  23. 
notice  of  application  and  service,  25. 

form  of  notice,  25. 
proceedings  by  summons  to  show  cause,  23,  25. 

form  of  summons,  25. 
shewing  cause  to  application,  25,  26. 
requisites  of  order,  29. 

form  of,  26. 
service  of  order,  27,  30. 

when  more  than  one  debt  in  different  divisions,  26. 
propriety  of  serving  notice  disputing  jurisdiction,  25. 
papers  to  be  sent  to  proper  clerk,  29. 

and  entered  in  procedure  book,  30. 

entitling  thereafter,  30. 
See  Tkial. 
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WARRANT  OF  COMMITTAL. 

recent  decisions  affecting.     See  Digest  of  Cases,  157. 

WITNESS  FEES. 

when  confession,  etc.,  given  shortly  before  court,  82. 

under  what  circumstances  allowed,  82. 

clerk  to  determine,  subject  to  appeal  to  a  judge,  83. 

WORDS. 

Meaning  of 

"Agent,"  28. 

"  Appellant,"  39,  42. 

"Ascertained  by  signature  of  defendant,"  13. 

"Balance,"  14 

"  Cause  of  action,"  14. 

"Debt,"  13. 

"  Dissatisfied  with  the  decision  of  a  judge,"  13 

"  Fees  earned,"  54,  58. 

*♦  Money  demand,"  12,  13. 

"  Nearest,"  36. 

"  Party  to  a  cause,"  39,  42. 

"  Pending  proceedings,"  84. 

"  Sum  in  dispute  on  such  appeal,"  18. 

"Tales,"  66. 
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